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PROCEDURAL BACKGROUND

This matter came on for a fact-finding hearing@00 a.m. on June 24, 2016 in a
conference room at the Cuyahoga County DepartnfeRublic Works located at 6100
West Canal Road, Valley View, Ohio 44125. At thatirg both parties were afforded a
full and fair opportunity to present evidence anguanents in support of their positions.
Following the presentation of evidence and argumtre fact-finding hearing concluded
at 11:00 a.m. on June 24, 2016.

This matter proceeds under the authority of Ohievied Code section
4117.14(C) and in accordance with Ohio Administ&atCode section 4117-9-05. Prior to
the day of the fact-finding hearing each party\aefd to the fact finder and the other
party the party’s position on the sole remainingesolved issue.

This matter is properly before the fact finder feview, for the preparation of a
fact-finding report, and to recommend to the parti@mguage to be included in the

parties’ successor collective bargaining agreement.

FINDINGS OF FACT

1. The parties to this fact-finding procedure, @uyga County, Ohio,
hereinafter the Employer, and the International ddniof Operating
Engineers, Local 18, hereinafter the Union, havgaged in bargaining a
successor collective bargaining agreement for gadaing unit comprised
of employees within the Cuyahoga County, Ohio Depant of Public
Works who hold the job classifications HMO Heavyda@onstruction

Backhoe Operator.



2. At the time of the fact-finding hearing the d¢@@ning unit was
comprised of nine positions, with each positiotedllby an HMO Heavy

and Construction Backhoe Operator.

3. The most recent collective bargaining agreerbetiveen the parties
for the bargaining unit comprised of HMO Heavy a@dnstruction
Backhoe Operators was in effect from January 1328dough December
31, 2015.

UNOPENED ARTICLES

The parties did not open the following Articles targaining. The fact finder
recommends that all of the unopened Articles enatadrbelow be included, unchanged,

in the parties’ successor Agreement.

Preamble

Article 1 — Union Recognition

Article 2 — Management Rights

Article 3 — Union Security

Article 4 — Stewards and Alternates

Article 5 — Personnel Files

Article 6 — Access to Premises

Article 7 — Bulletin Board

Article 8 — Vacancies and Job Openings
Article 9 — Appointments and Promotions
Article 11 — Break in Service

Article 12 — Separation of Employment
Article 13 — Corrective Action

Article 14 — Grievance Procedure
Article 15 — Arbitration



Article 16 — Application of State Civil Service Law
Article 18 — Labor/Management Meetings

Article 19 — Examinations

Article 20 — Probationary Period

Article 22 — Holidays

Article 23 — Reporting Pay/Minimum Call-In
Article 24 — Wash Up Time

Article 27 — Tax Deferral; Employee ContributionR&E.R.S.
Article 29 — Non-Discrimination

Article 30 — No Strike/No Lockout

Article 31 — Separability Clause

Article 32 — Work Rules

TENTATIVELY AGREED ARTICLES

The following Articles have been tentatively agtdyy the parties. The fact finder
recommends that the Articles enumerated belowemtsitively agreed by the parties, be

included in the parties’ successor Agreement.

Article 10 - Seniority

Article 17 — Other Leaves of Absence

Article 21 — Leaves of Absence with Pay

Article 25 — Shift Differential

Article 26 — Hospitalization

Article 28 — Wages (Section 1 tentatively agraegart)

UNRESOLVED ARTICLE

The following Article, in part, remained unresalvieetween the parties:

Article 28 — Wages, Section 1



DISCUSSION OF UNRESOLVED ARTICLE AND RECOMMENDED LMGUAGE

Article 28 — Wages

The Employer has proposed adding language tanthedaragraph of section 1 of
Article 28 — Wages. The agreed language in ArtkR8e section 1's last paragraph as

presented in the parties’ most recent collectivgdaing agreement reads:

All hours worked on Saturday and Sunday shall bd paone and one-
half (1%2) times the regular hourly rate or any rditat includes a shift
premium. However, nothing in this provision limis alters the standard
workweek as defined in Article 25 Hours of Work/@ume, of this
Agreement.

The Employer proposes inserting language betweeritst sentence in the last
paragraph of Article 28, section 1 and the lastesge in the last paragraph of Article 28,
section 1 that would produce the following (thedaage proposed to be inserted is

presented in italics):

All hours worked on Saturday and Sunday shall bd paone and one-
half (1%2) times the regular hourly rate or any rdiat includes a shift
premium.Sick time hours used during the workweek will bdudeed from
the premium time hours resulting in straight tinas gqual to the hours of
sick time used, unless an employee brings a dactorhospital statement
as to the nature of the illness of such absencellircases, all hours
worked on Sunday will be paid at the premium rdt@ay regardless of
sick time use for the weeowever, nothing in this provision limits or
alters the standard workweek as defined in Arti@® Hours of
Work/Overtime, of this Agreement.

The Employer does not characterize its proposal msw limitation on premium
pay for Saturday work; the Employer argues thatséretiment underlying the language

proposed by the Employer to be inserted in the pasagraph of Article 28, section 1



merely reflects the intention of the parties unglag the language that already appears in
the parties’ most recent collective bargaining agrent. The Employer argues that its
proposal simply makes clearer what the parties ladways intended about the effect of
sick leave usage during the workweek upon premiaynfpr hours of work performed on
the Saturday of that workweek. The Employer dettiasits proposal changes any aspect
of the parties’ working relationship or alters agpect of how Saturday premium pay is
to be handled already in effect.

The Union strongly opposes the language proposedhe Employer to be
inserted into the last paragraph of Article 28,tisecl. The Union’s objections to the
Employer’'s proposal are three-fold: 1) the languageposed by the Employer to be
inserted in the last paragraph of Article 28, secti does not reflect any underlying
agreement between the parties as it exists in gneed language of the parties’ most
recent collective bargaining agreement; 2) the uagg proposed by the Employer for
insertion into the last paragraph of Article 28:t&n 1 proposes a significant change to
how Saturday work is treated for purposes of prempay, calling for sick leave usage
during the workweek to affect Saturday premium paiyh the Union emphasizing that
such a limitation on the rate of pay for Saturdayrkvhas never been agreed by the
Union; and 3) the Union argues that far from a $empstatement of what the parties had
already agreed, the Employer’s proposal for thegasagraph of Article 28, section 1 is
an attempt to reverse the outcome of an adversthét&mployer) arbitrator’'s decision
that rejected the Employer’s claim about what tagips had agreed in their most recent
collective bargaining agreement as to the effecici leave usage on Saturday premium

pay. The Union argues that far from simply seekingnterpretation from the fact finder



of language already appearing in the parties’ mastent collective bargaining
agreement, the Employer through its proposal isngskhe fact finder to order a
significant change to the parties’ relationshipctange emphatically opposed by the
Union and contradictory of a recent arbitrator’sidion.

The fact finder understands the language propbgetde Employer to be inserted
in the last paragraph of Article 28, section 1 tietato the effect of sick leave usage
during the workweek on the premium pay to be paidviork on that workweek’s
Saturday changes the language that was earlieecddmethe parties in their most recent
Agreement in two ways. First, the language to Iserited into Article 28, section 1 under
the Employer’s proposal would make a distinctiotwaen Saturday work and Sunday
work. The parties’ most recent Agreement in theylege of Article 28, section 1 makes
no distinction between Saturday work and Sundaykwodetermining premium pay.

Second, the fact finder understands the langueg@oped by the Employer to be
inserted in the last paragraph of Article 28, secid would distinguish between Saturday
work when sick leave had been used during that week and Saturday work when sick
leave had not been used during that workweek, astthguishes between sick leave
usage with a doctor’'s or hospital’'s statement aokl kave usage where no medical
documentation about the absence is provided. Tdidifmer understands that the parties’
most recent agreed language presents Saturdaye amiy criterion for qualifying for
premium pay for work performed on a Saturday. Tdet finder understands the language
proposed by the Employer for insertion into the le&ragraph of Article 28, section 1
would add a limiting criterion, namely sick leaveage during the workweek of the

Saturday worked without providing medical documgata Whether this is a good idea



or a bad idea it remains, in the opinion of thd faxder, a change to the language agreed
by the parties in their most recent collective barong agreement. The change as
understood by the fact finder to result from thegiaage proposed to be inserted under
the Employer’s proposal is opposed by the Uniotihéstrongest terms.

The fact finder is of the opinion that if theretassbe a change as to the treatment
of Saturday work for purposes of paying premium,gaygh an alteration should be fully
bargained by the parties. In an optimal outcomeptiries would reach an agreement as
to any change to be made in this regard. Thisfiader does not find sufficient grounds
within the hearing record to recommend to the parthat the Employer’s proposal as to
the last paragraph of Article 28, section 1 be uded in the parties’ successor
Agreement. The fact finder does not find the preposnguage to have a neutral effect
on the prior language in this Article. This langaamgas raised for the first time late in the
bargaining process, at a time when the Union hdiévsel that all substantive changes
intended by the parties for their successor Agre¢éntead been agreed and only
ministerial and grammatical issues remained. Theffader favors bargaining on issues
that propose to change the parties’ relationship @mcourages a full and fair
consideration by both parties of any proposed natibn to their contractual
relationship.

The fact finder recommends to the parties thabfalhe unopened and tentatively
agreed Articles be included in the parties’ sucoeggireement; that that part of Article
28, section 1 that was tentatively agreed by theigsabe included in the parties’

successor agreement; and that that part of ArBiBlesection 1 that was not tentatively



agreed to be changed by both parties, specifitlaflyast paragraph of Article 28, section

1, be included in the parties’ successor Agreemeahanged.

RECOMMENDED LANGUAGE - Article 28 — Wages

Section 1. Include tentatively agreed language.

Section 1. Include the last paragraph unchanged.

As to the duration of the parties’ successor ekgrent, the fact finder
recommends a three-year contract from January1§ #6ough December 31, 2018. The
fact finder believes this duration is implied imtatively agreed Articles, in particular
that part of Article 28, section 1 that was tenilly agreed by the parties.

Finally, the fact finder reminds the parties thay anistakes made by the fact
finder are correctable by agreement of the papiesuant to Ohio Revised Code section

4117.14(C)(6)(a).

Howawrd D. SUlner

Howard D. Silver, Esquire
Fact Finder
500 City Park Avenue
Columbus, Ohio 43215

Columbus, Ohio
August 2, 2016
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