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INTRODUCTION

This matter concerns a Fact-finding proceeding between the Tuscarawas County Sheriff
(hereinafter referred to as the “Employer” or the “Sheriff”) and Teamsters Local 92 (hereinafter
referred to as the “Union”). The State Employment Relations Board (SERB) duly appointed the
undersigned as Fact-Finder in this matter on June 13, 2012. A Fact-finding hearing was
scheduled and commenced on August 14, 2012, at which time the Fact-finder invited the parties
to enter into mediation pursuant to the Ohio Administrative Code and the Policies of SERB in an
effort to find consensus on all remaining disputed provisions of the new Collective Bargaining
Agreement. The initial unresolved issues were as follows:
1) Article 3 - Management Rights
2) Article 8 – Dues Reduction
3) Article 9- Disciplinary Procedure
4) Article 10 – Filling of Positions
5) Article 12- Seniority
6) Article 14 – Hours of Work/Overtime
7) Article 16 - Personnel Records
8) Article 23 - Vacation
9) Article 24 - Sick Leave
10) Article 25 - Conversion of Unused Sick Leave
11) Article 27 – Holidays
12) Article 28 - Hospitalization
13) Article 29 - Wages
14) Article 30 – Longevity
15) Article 31 – Uniform Allowance
16) Article 34 – Shift Preference
17) Article 36 - Duration

The Parties engaged in productive discussions for an entire day, but were unable to find
consensus on all major issues. As a result, a Fact-finding hearing was set for August 29, 2012, at
which time some additional issues were resolved, but the parties were unable to find consensus
on seven issues and the hearing commenced.
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The open issues identified by both parties included:
1)
2)
3)
4)
5)
6)
7)

Article 14 – Hours of Work/Overtime
Article 27 – Holidays
Article 29 - Wages
Article 30 – Longevity
Article 31 – Uniform Allowance
Article 34 – Shift Preference
Article 36 - Duration

The Fact-finding proceeding was conducted pursuant to the Ohio Collective Bargaining
Law as well as the rules and regulations of the State Employment Relations Board, as amended.
During the Fact-finding proceeding, this Fact-finder provided the parties the opportunity to
present arguments and evidence in support of their respective positions on the issues remaining
for this Fact-finder’s consideration. The parties waived the taking of a transcript.
In making the recommendations in this report, consideration was given to all reliable
evidence presented relevant to the outstanding issue before him and consideration was given to
the following criteria listed in Rule 4117-9-05 (K) of the State Employment Relations Board:
(1)

Past collectively bargained agreements, if any, between the parties;

(2)

Comparison of the unresolved issues relative to the employees in the bargaining unit with
those issues related to other public and private employees doing comparable work, giving
consideration to factors peculiar to the area and classification involved;

(3)

The interest and welfare of the public, the ability of the public employer to finance and
administer the issues proposed, and the effect of the adjustments on the normal standard
of public service;

(4)

The lawful authority of the public employer;

(5)

Any stipulations of the parties;

(6)

Such other factors, not confined to those listed above, which are normally or traditionally
taken into consideration in the determination of issues submitted to mutually agreed-upon
dispute settlement procedures in public service or in private employment.
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I.

BACKGROUND

Tuscarawas County is located in the eastern part of the state. According to the 2010
census, it has a population of 92,582, which is an increase of 1.8% from 90,914 in 2000. The
Tuscarawas County Sheriff’s Department is divided into divisions for the uniformed personnel.
The division subject to this proceeding is the Jail Division consisting of Corrections Officers. The
Jail Division is divided into three shifts, twenty-four hours a day with each shift commanded by a
Sergeant.

The Union became the certified exclusive bargaining representative for all employees in
the classification of Correction Officers employed by the Tuscarawas County Sheriff on
February 13, 2012. There are currently 21 employees in the unit. Prior to that certification,
the Correction Officers had been represented by the Fraternal Order of Police/Ohio Labor
Council ("FOP/OLC"). The Corrections Officers were included in a collective bargaining
agreement with the Road Patrol Officers, Process Servers and Sergeants in a collective
bargaining agreement with an effective date of January 1, 2009 through December 31, 2011.
In fashioning a new collective bargaining agreement, the parties used the agreement
between the Employer and the FOP/OLC dated January 1, 2009 through December 31, 2011
as the template for many of their proposals. As a result, where reference is made in this Report to
“current language”, such reference is in regard to language agreed to by the Corrections Officers
and the Employer in their expired Collective Bargaining Agreement.
The Employer is currently party to a contract with the FOP/OLC on behalf of the Road
Patrol, Process Servers, Sergeants, and Detectives. This contract has an effective date of
January1, 2012 through December 31, 2014. The Sheriff’s Office is also party to another
contract with the FOP/OLC representing the 911 Telecommunicators, which has an effective
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date through September 20, 2011.
Both parties relied upon internal and external comparables to support their positions. The
Union compared the wages and benefits of the Corrections Officers in Tuscarawas County to
corrections officers (and/or deputies who perform the same work as corrections officers) in
Belmont, Columbiana, Jefferson, Knox, Muskingum, and Wayne counties. The Union indicated
that it surveyed all those counties within a two (2) county range of Tuscarawas County and with
a population 35,000 greater than and less than Tuscarawas County’s population of 92,582. The
Employer compared the wages and benefits of the Corrections Officers to those of other
employees in the County, as well as those wages and benefits of officers in Carroll, Coshocton,
Holmes, Jefferson, Portage and Stark Counties. The Employer indicates that these contingent
counties are more representative than the counties cited by the Union which are not.
The parties referred to wages and benefits of other public and private employees doing
comparable work, giving consideration to factors peculiar to the area and classification involved,
in certain contiguous counties as set forth on the next page.
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II. UNRESOLVED ISSUES
The following discussion and resulting recommendation for each of the unresolved issues
has been set forth in consideration of all of the proposals taken as a whole in light of the criteria
in Rule 4117-9-05 (K) of the State Employment Relations Board as set forth above.
The parties and their representatives are to be commended for bargaining, negotiating and
successfully mediating the multiple provisions of this new collective bargaining agreement. The
parties initially brought seventeen (17) Articles to Fact-finding and through good faith mediation
were able to resolve all but seven (7) Articles of the new Agreement. While mutual agreement
was reached on most, including the various tentative agreements that were signed prior to Factfinding, a final agreement could not be reached on a wage package that encompassed several
articles. The following findings and recommendations are based upon the evidence, testimony
and arguments presented at the Fact-finding hearing.
The issues presented regarding Hours of Work and Overtime, Holidays, Longevity,
Uniform Allowance, Shift Preferences, Wages and Duration all have an impact on a bargaining
unit employee’s compensation package and the Employer’s out-of-pocket expenses. Since one
cannot be considered without the other, it was not surprising that these issues remained for
resolution. Vacation, Sick Leave, Conversion of Unused Sick Leave, Holidays and
Hospitalization issues could have been included in the mix, but the parties were able to agree on
terms relative to those issues. In recommending provisions for the parties’ consideration, I have
examined all of these issues with regard to their impact on each of the issues presented.
In addition to the total economic impact of each Article, I have also considered internal
and external comparables, as well as provisions agreed to by other bargaining unit employees
within the Sheriff’s Office and the County. While consistency is not a requirement, variations
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from wages packages given to other employees in a governmental unit (here the County and/or
Sheriff’s Office) need to be justified in order to prevent the creation of bad morale, which is not
in the best interest of the public welfare nor supportive of good working conditions.

ARTICLE 14 – HOURS OF WORK/OVERTIME
The Union’s Position
The Union proposes to increase the maximum of compensatory time hours an Employee
can accrue and use from 40 hours to 240 hours. The Union also proposes to add language
governing the use of compensatory time such that if a request is made to use compensatory time
not less than seven (7) days prior to the time of usage, the Employer will act on the request not
less than five (5) days prior to the time of usage. If approved, the compensatory time may not
thereafter be denied. In the event a request is made less than seven (7) days prior to the time of
usage, the Employer may deny the use of compensatory time because of insufficient staffing.
The Union argues that its current accrual cap of 40 hours is among the lowest of any
comparable county. Wayne County permits 60 hours of compensatory time accrual,
Columbiana and Muskingum permit 160 and Jefferson and Knox permit 240; the average cap,
excluding the compensation cap time in Tuscarawas County, is 132 hours. Further, each of the
contracts in the counties contains language similar to that proposed by the Union governing the
request and use of compensatory time. T he bargaining unit employees previously were
permitted to accrue compensatory time in excess of forty (40) hours as long as they used it
and never carried a balance in excess of forty (40) hours. The current regulation requires that
employees may not accrue more than a total of forty (40) hours annually. The Deputies currently
get 80 hours. Further, it is only fair that the Employer notify an employee in advance if a request
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to use the comp time is denied. Five days is reasonable.
The Employer’s Position
The Employer proposes to increase the maximum of compensatory time hours an
Employee can accrue and use from 40 hours to 80 hours and to require that the granting of
requested compensatory time be subject to operational needs of the Sheriff’s Office. In
consideration of the increase, it wants additional language in the contract to reflect that no more
than two employees working the same shift will be granted vacation, compensatory time, and/or
personal leave at/in a similar time period.
The Employer recognizes that an increase in the maximum of compensatory time hours
an employee can accrue is warranted, but that increase should be consistent with the hours
granted to the Deputies, and to other employees under contract in the County, to place all
employees on a fair and equitable footing. The increase requested by the Union is not justified
and would be inconsistent with all the other contracts.
Discussion, Findings and Recommendation
In regard to the proposals for Article 14, Hours of Work/Overtime, increasing the
maximum of compensatory time hours an Employee can accrue and use from the current 40
hours to 80 hours is reasonable. Such an increase is consistent with the other bargaining units in
the Sheriff’s Office and brings the bargaining unit more in line with surrounding counties. With
this increase, and the current size of the bargaining unit, the request of the Employer to limit the
number of employees working the same shift that can take vacation, compensatory or personal
leave time to no more than two is also reasonable. Without some limitation, the operational
needs of the Sheriff’s Office could be left unfulfilled and such would not be in the best interest of
the public. While the Union seeks a provision that would limit the Employer’s ability to deny the
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use of compensatory time if a request is made less than seven days prior to the time of usage and
action on such request is not taken within five days prior to usage, the Fact-finder sees no reason
for the adoption of such a provision. This provision is not contained in other internal or external
bargaining agreements and the Union has not demonstrated that the issue has been a problem
with the bargaining unit in the past. Without some justification for this new provision, it should
not be included in the new agreement.
Recommendation: Article 14 – Hours of Work/Overtime
It is recommended that the maximum of compensatory time hours an Employee can
accrue and use be increased to 80 hours; that the language requested of the Employer to
limit the number of employees working the same shift that can take vacation,
compensatory or personal leave time to two be included in this Article be incorporated in
the Agreement; and that the Union’s proposal for new language that would limit the
Employer’s ability to deny the use of compensatory time if a request is made less than
seven days prior to the time of usage and action on such request is not taken within five
days prior to usage be rejected. (See Appendix A)
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ARTICLE 27 – HOLIDAYS
The Union’s Position
The Union proposes that an employee who works overtime on a holiday shall be paid at
two times their straight time hourly rate for all overtime hours worked in addition to the holiday
pay. The Union argues that employees in other comparable counties have such a provision when
they are required to work on a holiday. Columbiana County provides for two and one-half (21/2) times their usual rate of pay for working on holidays.
The Employer’s Position
The Employer proposes current contract language, which pays an employee 1.5x the
hourly rate of pay for all hours worked on Holidays, in addition to holiday pay. This provision
has been in the contract for twenty-five years and is consistent with the Deputies’ and Sergeants’
contracts, as well as with all other groups in the County.
Discussion, Findings and Recommendation
While the Union seeks to increase the rate at which overtime on holidays is paid from 1
½ to 2 times the straight time hourly rate in Article 27, such a provision is not consistent with
holiday pay provisions in all other contracts with the Sheriff or the County. Comparable data
submitted by the Union and the Employer show that most other jurisdictions pay similar to the
Employer, i.e., 1.5 times hours worked on a holiday, plus eight hours holiday pay. Only Belmont
County pays 2 times the hourly rate if the employee works on Christmas, New Year ’s Day, July
4th or Thanksgiving. It must be concluded that the Holiday Pay provisions as reflected in the
parties last collective bargaining agreement are comparable to Holiday Pay provisions in
collective bargaining agreements of other public and private employees doing comparable work,
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giving consideration to factors peculiar to the area and classification involved. There is no
justification for changing prior language regarding Holiday Pay and current language submitted
by the Employer is recommended.
Recommendation: Article 27 - Holidays
It is recommended that the current language contained in ARTICLE 27 of the contract
remain the same for each year in the new three year agreement.

ARTICLE 29 – WAGES
The Union’s Position
The Union proposes that a $.50 increase be added to the bargaining unit employees’ base
rate effective each January 1, 2012, January 1, 2013, and January 1, 2014. The Union also
proposes in addition to the $.50 increase added to the base rate each year of the contract,
employees will also receive a 1.5% increase added to the base rate effective January 1, 2012, a
1% increase added to the base rate effective January 1, 2013, and a 1% increase added to the
base rate effective January 1, 2014. The Union also proposes to provide for employees who work
the A shift an additional $.50 added to their base rate of pay; employees who are assigned the C
shift will receive an additional $.25 added to their base rate of pay.
The Union seeks the $.50 equity adjustment increase in each year of the contract to close
the gap between what the Sergeants earn and what the corrections officers earn, as well as bring
them closer to what corrections officers in other jurisdictions are earning.
In support of its proposal for the annual wage increase, the Union argues that
counterparts of the Corrections Officers in comparable counties are paid 2.3% higher after three
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(3) years of employment, and at the top pay level, bargaining unit employees are paid 10.6% less
than average.
The following analysis of comparable wages was submitted by the Union.

On an internal comparison, the jail Sergeants are earning $20.80 after three years and the
Deputies are earning $19.12 after three years.
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The Employer has the ability to pay the increases sought. At the end of June 2012, the
Jail Operations Fund reflected that income for 2012 exceeded expenses by $674,526 compared to
income exceeding expenses by $369,518 for the same period in 2011. For the year 2012,
revenues were up $260,000 year to date and expenses were down $44,000 when compared to the
prior year. The Jail Operations Fund Balance was $53, 907 as of December 31, 2011, but had
increased to $726,433 as of June 30, 2012. Much of the surplus for 2012 has resulted from a
reduction in force of Corrections Officers that the County has not replaced. The Union points out
that the County Commissions, in a press release in 2011, indicated that they had budgeted
sufficient funds to maintain current staffing to provide efficient service to the public, yet the
number of Corrections dwindled from 27 employees to 21 employees.
The bargaining unit employees are justified in receiving a shift differential payment for
working on shifts other than the day shift.
The FOP/OLC bargaining units received a 1.5% increase January 1, 2012, a 1% increase
January 1, 2013, and a 1% increase effective January 1, 2014. Even though the Corrections
Officers workload has increased, they are only asking for the same increase. While the road
patrol classification has increased by one (1) additional deputy since January, 2011, the
corrections officer classification has decreased by six (6) employees.
The Employer’s Position
The Employer proposes an equity adjustment of $.10 to be added to the employees’ base
rate effective upon execution of the agreement and a $.10 increase to the employee’s base salary
on each anniversary date of the agreement. In place of any retroactivity, the Employer proposes
a lump sum payment for each employee in the amount of 1.5% times the regular hours worked
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from January 1, 2012 through the end of August, 2012, calculated on a forty hour work week at
straight time for hours worked. To be eligible for the lump sum payment, an employee must be
currently employed by the Employer and have worked for at least six months at the Sheriff’s
Office. In addition, the Employer proposes to increase the employees’ wages by 1.5% in the first
full pay period effective upon execution of the agreement, 1% effective upon the first
anniversary date of the agreement and 1% upon the second anniversary of the agreement.
The Employer argues that the contiguous counties of Carroll, Coshocton, Holmes,
Portage and Stark provide better comparable wage comparisons than those selected by the
Union. The Corrections Officers fare well in comparison to corrections officers in other counties.
While the top corrections officers in Stark County are paid $42,057 compared to the proposed
rate of $36,000 under the Employer’s proposal, Stark County has 190 corrections officers
compared to Tuscarawas’ 21. While correction officers in Coshocton County make $37, 689,
these officers must pay 15% of their health care costs, which this bargaining unit does not have
to do. This bargaining unit is paid in the middle range of all comparables when all of the
contiguous counties are examined.
The Employer initially was unwilling to give the bargaining unit employees any “equity
adjustment,” particularly since none of the other bargaining units in the Sheriff’s Office enjoyed
such an increase. In order to make some concessions to the Union the Employer changed its
position and is offering a $.10 equity adjustment each year of the contract to bring this
bargaining unit more in parity with the Sergeants, although the Union’s request for a $.50
increase is unjustified in light of the overall increase in wages it is willing to give the Corrections
Officers. While the Union seems to argue that the members of this bargaining unit should be paid
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the same as the Sergeants, the Sergeants perform different duties.
The members of this bargaining unit received 3%, 2.5% and 2.5% wage increases under
the past collective bargaining agreement. With the increase from the “equity adjustment” and the
increase in proposed wages, they will move up in wages and benefits compared to their
counterparts in other counties.
The Employer opposes any shift differential pay primarily because the employees are
already permitted to select their shift by seniority. There is, therefore, no need to provide for any
additional compensation for working on any particular shift.
The Employer is not arguing that it has an inability to pay, but asserts that the Corrections
Officers are paid well on a comparative basis. The proposal by the Employer is within its budget
and any additional funds expended, as sought by the Union, will create fiscal irresponsibility.
While the Union cites certain fund balances at given time of the year, the Fact-finder must keep
in mind that the surplus at the end of any given year is necessary to pay the first quarter expenses
of the next year while budgets are set and tax revenues catch up with semi-annual tax bills to
residents. Where the Union cites a fund balance of $726,433 as of June 30, 2012, the fund
balance is $424,693 as of August 31, 2012 and dwindling as the year progresses. This shows the
necessity to examine year-end fund balances, since revenues fluctuate throughout the year.
Discussion, Findings and Recommendation
When considering the appropriate wage rate to be paid, consideration must be given to
internal and external comparisons, consistency of a wage and benefit package offered and given
to employees by the public employer in the same governmental sector, the total wage and benefit
package taken as a whole and the impact of those wages in light of the interest and welfare of the
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public. It is clear from the wage comparables presented by both parties that the Corrections
Officers are currently being paid in the middle range of wages; not at the top and not at the
bottom. It is also clear that the bargaining unit employees are deserving of a wage increase to
keep up with the corrections officers in other jurisdictions and move forward as economically as
possible. Both parties are agreeable to the 1.5%, 1% and 1% increases over the three year
duration of the contract; they differ on any “equity adjustments” and shift differential payments.
The Fact-finder recommends a $.10 equity adjustment for each year of the contract, a 1.5%
commencing the first year of the contract, a 1% increase in the second year of the contract and a
1% increase in the third year of the contract, with no provision for any shift differential.
The equity adjustment, along with the recommended wage increase, will move the
bargaining unit members forward (without losing any ground) and be in sync with the wage
increases given to other bargaining units working in the Sheriff’s department. When this package
is considered in light of the increase in compensatory hours an employee can accrue, the
increased uniform allowance recommended, the retroactive wage recommendation, the already
agreed to cap on insurance premium contributions, the wage increases in the prior years, and a
reasonable analysis of the jail operations budget, it is a fair proposal for both the Union and the
Employer.
The Union’s representation made a cogent argument regarding what is perceived to be an
upward trend in the Sheriff’s budget, but caution must be exercised in predicting future revenues
and expenses. The Union is correct that as of June 2012 revenues are up and expenses are down
from 2011, but several other factors must be considered. As pointed out by the Employer, by the
end of August the Fund Balance was already declining and the Fund Balance by the end of the
year will predictably be less. The Fund Balance at the end of 2011 was $53,907. With currently
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monthly expenses at the jail averaging over $200,000 per month, this reserve is not much to pay
expenses in the first two months of the year, which is what the carry-over is designed to do. The
Fund Balance at the end of the year is not a surplus, but a carry-over for expenses at the
beginning of the year. It would be prudent for the carry-over to be much larger, which it
probably will be.
Bargaining unit employees complained that they were working a lot of overtime due to a
reduction in the number of Corrections Officers. The Union argued that the Employer was
thereby saving money, which money could be used to pay the increases sought. As of the date of
the hearing, the Employer had already hired additional corrections officers and indicated its
intent to increase the numbers from the 19-21 in 2011 to 26 in 2012. The bargaining unit
members must keep in mind that when the additional employees are hired, they will get relief
from the overtime requirements, but the Employer will also have increased wages and benefits to
pay the new hires.
In addition to the increased wages and benefits to be paid to new hires, the Employer has
already agreed to wage increases identical to those offered to the Union here: 1.5%, 1% and 1%.
Those increases are retroactive to the beginning of the year and the Fact-finder is recommending
the same for the Corrections Officers. When these overall increases are factored into the
Sheriff’s budget, any upward trend in fund balances will likely be diminished.
The Fact-finder does not recommend any shift differential, for he agrees with the
Employer that the ability to select an appropriate shift overrides a need for the existence of
paying a shift differential.
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Recommendation: Article 29 – Wages
It is recommended that the base wage rate of the bargaining unit members shall be
increased by $.10 effective each January 1, 2012, January 1, 2013, and January 1, 2014;
that in addition to the $.10 increase added to the base rate each year of the contract,
employees will also receive a 1.5% increase added to the base rate effective January 1,
2012, a 1% increase added to the base rate effective January 1, 2013, and a 1% increase
added to the base rate effective January 1, 2014.

ARTICLE - 30 LONGEVITY
The Union’s Position
The Union proposes to increase longevity pay beginning with the 10th year from the
current $400 to $500, after 15 years from the current $550 to $600, after 20 years from the
current $750 to $800 and to add an additional increment of longevity pay after twenty-five years
of service in the amount of $1,000. The Union argues that the bargaining unit employees are the
lowest paid with respect to longevity pay among their counterparts in comparable counties. It
admits that the bargaining unit is paid consistent with other internal groups, such as the Deputies
and Sergeants, but such is not the case when compared to corrections officers or deputies
performing correction officers’ work in the surrounding counties.
The Employer’s Position
The Employer proposes to maintain current contract language. The longevity pay of the
Corrections Officers is the same as other bargaining units within the Sheriff’s Office and is
higher than longevity pay of non-bargaining unit employees in the County. If longevity pay is
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increased for this unit it will create a whipsaw effect in the other units and sooner or later the
Sheriff’s Office will be bargaining against itself. The Employer only seeks internal parity.
Discussion, Findings and Recommendation
The evidence shows that this bargaining unit receives longevity pay increases consistent
with other bargaining units within Tuscarawas County and is higher than that received by nonbargaining groups within the County. While counterparts in other surrounding counties may
receive more, the Fact-finder sees no justification for increasing longevity pay in light of other
increases which are recommended in this Report and Recommendation.
Recommendation: Article 30 – Longevity Pay
It is recommended that the current language contained in ARTICLE 30 of the contract
remain the same for each year in the new three year agreement.

ARTICLE - 31 UNIFORM ALLOWANCE
The Union’s Position
The Union proposes to increase the uniform allowance from the current rate of $600 per
year to $800 in 2012, 2013 and 2014.

The Union argues that the bargaining unit is among the

lowest when compared to their peers in comparable counties. Corrections officers in Belmont
and Columbiana counties receive a $700 per year uniform allowance. While it is difficult to
determine exactly how much corrections officers in Knox and Muskingum counties receive
because they are on a Quartermaster program, under such a program it is more than the $600
received by this bargaining unit. Of particular comparison, the Sergeants assigned to the jail in
Tuscarawas County have a uniform identical to that of the correction officers and they
20

receive $800 per year in uniform allowance. The bargaining unit seeks parity with the other
units.
The Employer’s Position
The Employer proposes to increase the uniform allowance from the current $600 per year
by $50 each year for each year of the contract. The Employer argues that this is adequate to pay
for the uniforms of the Corrections Officers and in three years the Corrections Officers will only
be paid $50 less than the Sergeants. While the Sergeants in the jail are paid a higher uniform
allowance, in order to qualify as a Sergeant the individuals being promoted must be a certified
peace officer, which means that they must carry additional accessories on their belts.
Discussion, Findings and Recommendation
The increase sought by the Union to reach parity with the jail Sergeants is reasonable.
While the Employer seeks consistency of language in all of the collective bargaining agreements
with the Sheriff’s Office on most points, it does not do so here. The Union makes a compelling
argument that the Corrections Officers wear virtually the same uniforms as the jail Sergeants and
they are considered involved in medium duty, while the Sergeants are classified in the light duty
category. For consistency of agreements and morale, the Uniform allowance should be increased
to match that of the Sergeants, which cost is minimal to the Employer.
Recommendation: Article 31 - Uniforms
It is recommended that ARTICLE 31 be amended to increase the uniform allowance to
$800 for each year of the agreement.
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ARTICLE – 34 SHIFT PREFERENCE
The Union’s Position
Language contained in the Correction Officers’ prior collective bargaining agreement
provided that every six (6) months, in November and May, employees may submit a written
application to their division commander indicating their first and second preference for shift
assignment. The Union proposes to increase the shift assignment selection to every three
months.
Currently employees are granted their preferred shift on the basis of seniority. However,
the Employer retains discretion to temporarily assign employees to a shift other than their
preferred shift, with a BFOQ exception to the thirty (30) day period described in Section
5. The Union also proposes to eliminate Section 5 of Article 34, which would alter the
Employer’s right to transfer employees.
Section 6 of Article 34 currently provides that nothing in this article (Article 34) shall be
interpreted to be a waiver of any management right nor shall it be interpreted to create a
minimum staffing level. The Union proposes to eliminate this provision as it calls into question
the limitations set forth in Article 34. Furthermore, the Management Rights section, Article 3,
already clearly states that unless specifically limited in the agreement, Management retains its
management rights.
Finally, the Union proposes to increase minimum staffing to four (4) corrections officers
on the midnight shift (11 p.m. to 7 a.m.), five (5) corrections officers on the afternoon shift (3
p.m. to 11 p.m.) and six (6) corrections officers on the day shift (7 a.m. to 3 p.m.) The minimum
staffing level used to be five (5) on the midnight shift, six (6) on the afternoon shift and seven (7)
on the day shift.
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The Employer’s Position
The Employer rejects the proposal as a permissive subject of bargaining. It argues that
this Employee Organization is negotiating its first contract for the Corrections Officers and the
Fact-finder does not have jurisdiction to consider the proposals of the Union. In support of its
position, it submits two Fact-finding Reports which it claims supports its position. In
Tuscarawas County and Fraternal Order of Police, Lodge No. 4, 99-MED-09-0776 (Feldman,
2000), Fact-finder Feldman rejected the Union’s proposal to add a shift preference article to the
bargaining agreement by stating the following:
“The fact-finder finds that the rejection of shift preference by the employer is
proper. In law enforcement it is necessary that the shift or shifts be determined by
the commanding officer and not by selection through use of seniority. Better law
enforcement is made through the employer’s selection rather than the seniority
selection.”
In Multi-County Juvenile Attention System and AFSCME, Ohio Council 8, Local 3987,
2008-MED-03-0364, 0365 (Wallace-Curry 2009), the Fact-finder rejected the Union’s proposal
to add a youth leader to oversee the youth when they are working in the kitchen for instruction or
community. Fact-finder Wallace-Curry stated:
“Although the Union argues that these are working conditions and matters of
compensation, they are an attempt to determine staffing levels, both in numbers
and in personnel. As such, they are not a mandatory subject of bargaining.”
Even if the Fact-finder were to consider some of the proposals of the Union, the
elimination of language in the contract limiting the Employer’s right to temporarily assign
employees (Section 5), removing the management rights provision (Section 6) and adding a new
provision to increase staffing levels infringes upon management rights, is permissive and cannot
be considered by the Fact-finder.
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Discussion, Findings and Recommendation
The argument of the Employer that the submission of a provision regarding Shift
Preference is a permissive topic of bargaining and therefore outside the jurisdiction of the Factfinder is not supported by law under the facts of this case. The authority cited by the Employer in
Tuscarawas County and Fraternal Order of Police, Lodge No. 4, 99-MED-09-0776 (Feldman,
2000) and Multi-County Juvenile Attention System and AFSCME, Ohio Council 8, Local 3987,
2008-MED-03-0364, 0365 (Wallace-Curry 2009) does not support its position. In rejecting the
shift preference proposal of the Union, Fact-finder Feldman merely concluded that shifts should
be determined by the commanding officer and not by selection through use of seniority. He did
not find that such a proposal was permissive and therefore not subject to Fact-finding as
suggested by the Union, although it very well may have been inferred. The recommendation of
Fact-finder Wallace-Curry dealt with a staffing issue, which is a permissive subject of
bargaining.
While the issue of shift preference could be a permissive subject of bargaining, it is not
under the facts of this case. Here the Corrections Officers had a prior collective bargaining
agreement with the Employer, which agreement was used as a template in crafting a new
agreement with a new Union. Ohio Revised Code §4117.08 provides that “all matters pertaining
to wages, hours, or terms and other conditions of employment and the continuation,
modification, or deletion of an existing provision of a collective bargaining agreement are
subject to collective bargaining.” Here the Employer argues that the Teamsters Union is a new
union and it does not have any existing provisions of a collective bargaining agreement. That
argument must fail. The fact that the Corrections Officers were included in a prior collective
bargaining agreement with the Employer cannot be ignored.
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With this said, the Fact-finder finds a benefit to, but no basis for changing, the language
contained in the prior agreement between the Corrections Officers and the Employer. The
“current language” is consistent with the language contained in the Road Patrol, Process Servers,
Sergeants and Detectives contract, a group with whom the Corrections had previously bargained.
The Union presented no compelling evidence to demonstrate that shift preference should be
permitted more frequently, that temporary assignments language should be altered or that
minimum staffing levels should be maintained (that is a permissive subject to collective
bargaining).
Recommendation: Article 34 – Shift Preference
It is recommended that the current language contained in ARTICLE 34 remain the same
for each year in the new three year agreement.

ARTICLE – 36 DURATION
The Union’s Position
The Union proposes a three year agreement with the agreement retroactive to January 1,
2012 through December 31, 2014. All of the other bargaining agreements of units within the
agency run from calendar year to calendar year and such should be the case here. Further,
ending an agreement prior to the end of a calendar year could subject the Union to loss of
retroactivity under 4117.14 G(11) if a conciliator is appointed after the beginning of the new
year, the contract having expired months before the end of a calendar year.
The Employer’s Position
The Employer proposes a three year agreement with the agreement to become effective upon
execution and then expire three years thereafter.
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The Employer argues that the Employee Organization representing the Corrections Officers
was not certified until February 7, 2012 and, as a result, bargaining on the new agreement was
delayed. There should be no retroactive application of the provisions in the agreement, particularly in
regard to wages. Further, when a contract expires on December 31 of each year, the Employer needs
to deal with bargaining over a G(11) waiver and it wishes to avoid such year-end pressures.

Discussion, Findings and Recommendation
Both of the parties are in agreement with a three year contract, but the Employer insisted
that the effective date of the Agreement commence upon the signing of the Agreement with no
reactivity to the beginning of the year. This position was taken because the certification of a new
Employee Organization (Teamsters) delayed the collective bargaining process, thus costing the
taxpayers additional money, and it wanted to avoid discussing O.R.C. §4117.08 waivers and
retroactive pay issues resulting therefrom. While the reasoning by the Employer may be based
upon legitimate concerns, the application of its logic is inappropriate in this case.
The Fact-finder recommends a three year agreement with the agreement retroactive to
January 1, 2012 through December 31, 2014 for several reasons. First, it is consistent with
terms given other bargaining units by the Employer; second, it is consistent with past
collectively bargained agreements by the Corrections Officers; and third, a bargaining unit’s
exercise of a statutory right should not be mitigated without mutual consent.

Recommendation: Article 36 – Duration
The Fact-finder recommends a three year agreement with the agreement retroactive to
January 1, 2012 through December 31, 2014
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CONCLUSION

In conclusion, this Fact-finder hereby submits the above referenced recommendation on
the outstanding issue presented to him for his consideration. Further, the Fact-finder
incorporates all tentative agreements previously reached by the parties and recommends that they
be included in the Parties’ Final Agreement.

September 13, 2012
_________________________________
JERRY B. SELLMAN, FACT- FINDER
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Appendix A
ARTICLE 14
HOURS OF WORK/OVERTIME
Section 1. The standard work period for all full-time bargaining unit employees shall be two
(2) weeks (fourteen [14] calendar days). The work period shall be computed beginning on the
Monday "A" shift and ending on the fourteenth (14th) day following.
Section 2. When an employee is required by the Employer to work in excess of eighty (80)
hours in a two (2) week, fourteen (14) day work period, exclusive of any paid meal periods,
he shall be compensated at the rate of one and one-half (1 1/2) times his regular straight time
hourly rate for all such hours worked in excess of eighty (80) hours in the fourteen (14) day
work period. Overtime compensation shall be at time and one-half (11/2) in either overtime
pay or compensatory time at the discretion of the employee. Compensatory time may be
accrued up to a maximum of eighty (80) hours. The granting of compensatory time requested
may be granted subject to operational needs of the Sheriff’s Office. Such requests shall be
submitted to the employee’s immediate supervisor. No more than two (2) employees working
the same shift will be granted vacation, compensatory time, and/or personal leave at/in a
similar time period. Compensation shall not be paid more than once for the same hours
under any provision of this article or agreement.

Section 3. For the purposes of overtime computation, the following shall be considered as
time worked:
Paid vacation leave
Holiday pay
Compensatory time
Sick Leave/Funeral Leave
Section 4. Whenever an employee is called out to work by a properly authorized individual at
a time which does not abut his regular work shift/schedule, the employee(s) shall receive a
minimum of three (3) hours pay at time and one-half (1 112) his straight time hourly rate of
pay, or the time actually worked, whichever is greater. However, in house training that may
result in overtime shall only be paid in compensatory time.
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