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PRELIMINARY COMMENTS

The burgaiing unit consists ol all regubar, full-time employees of the City of Cleveland (the
Employer) serving in the tollowing classifications: Building Statienary Enginceers. Chief Building
Stationary Engineers, Chiel Stationary Engineer. Stationary Boiler Room Operator. Water Plant
Opcrator Land Water Phant Operator 1L There are approximately one hundred (1007 cmplovees
in the bargaining unit,

The parties are negotiadng an intal agreement following the replicement of the prior
represcntative by the current union,

SERB appointed the undersigned as Fact-linder i this dispute on Aprif 6. 2000, A Lact-linding
hearing wias held on JTune 303 & 5, 2009 a the offices of Chmuco. Tefkowits, Pecia. Wilcox &
Garalols al 35 Public Square, Cleveland Ohio. Prior to the hearing the partics presented the Fact-
finder widh written Position Saatements. Both partics attended the hearing and elaborated upon
their respective positions, presenting both testimony and exhibits, At the hearing the partices
reached tentative agreements ona number of issues, There were 19 issues that remained at
impasse: Management Rights: Union Sceurity and Check-ofl: Sick Leave with Pav: Veluntary
Sick Leave Conuibtition: Assignment of Work  Temporary Transter; Job Evalaation and
Deseriptions: Hours of Work: Overtime: Equalizaton of Overtime: Shift Premums: Holiday s
Vacutions: Cull-in pav: Clothing and Maintenance Allowance: License Renewal: Parking Tickets:
Duraton: Statfine: and DrugrAleohol Testing. Thus these 19 remaining 1ssues were submilied
for fact-finding.

In rendering the recommenditions in this Fact-linding Report, the Facl-linder has given tull
consideration Lo all testimomy and exhibits presented by the parties. In complinmee with Ohio
Revised Code, Seetion J1E7.541G) (7) and Ohio Administrative Code Rule 3117-9-03 (1), 1the
Fact-Finder considered the following criteria in making the findings and recommendations

contaimed i this Report:

st collectivey targained agreemenis, il any, between the parties:

2. Comparison of unresobved issues relative o the emplovees in the bargaining anit with
those issues telated wather public and privine employees doing comparable work. giving
consideration o [ctors pecaliar to the arca and classitication involved;

3. The interestand welfare of the public. and the ability of the public emplover (o linance
and administer the issues proposed, and the effeer of the adjustments on the normal
standard of public serviee:

4. The Law Lul authority of the public emplover:

SoAny stipulaiions ot the partics; and

6. Such other uctors. not confined to those listed above. which are normally or
traditivnally taken into consideration in the determination of issues submitted 1o mutually
agrecd-upon dispute settlement procedures in the public service or in privale
employment.

Any and all reterences by the Fact-finder in this report 1o the Emplover's proposal und the Pnion's
propuosal are references to their respective Position Stalements that were presented i writing in
the o the Fact-Cinder prior the June 304, & 5, 2009 hearing, Forther, the Fact-linders relerences
to the “current” contrilcl are reterences Lo the ugreement in phice that was negotiated by the prior
union represeniative that has been used as a framework by the partics lor these negotiations.

=)



ADBTIONAL COMMENTS

The City presented a compelling argument that 1@ is experiencing ditficull Onancial tes, o Lol
i has managed its finances considerably better than many public entities aver (he Just several
yeirs, and s beter prepared o deal wid the current cconomic conditions in Olue than minn
others. One ddng that has cearty bepelited the Ciiy has been the colfective bargabning
agreenments i1 has been able to reach with the Cits s other bareaining unifs. I fact. as ol the Jdare
of the st taet-tinding hearing, 210 unions represeating over 6,000 Ciy employees had settled
ot d 2% pattern and packige ol aperational reforms for their respective fabor agreements.

This bargaining vait represents approximadely 100 employees, with about 15 of therm working for
the Division of Property Managoment and paid out of the Cin s general (und, white e
rematnder work Sor the Division of Water and are paid out of that department’s enierprise fund.
This means that the tunding sources {or e two groups are two separaie revenue streams. While
the Tt s general Tud is in deep fnancial crisis. the argament can be made that the enterprise
fund Tor the Drivision of Winer s more stable and thus the emplovees should nor be subject io the
saie patlern and call tor aperational relorms,

There is some merit to the Unien’s contention that the cnpterprise fund for the Division ol Waer is
not i the same Gscal crisis as the Ciny s geneead tund, However, the Fact-finder camol ignore
the Tact thal not evervone in il bargaiming unit is paid ot of that enerprise Tund, and J0 would
be unlair ta the other City emplovecs, and indecd the axpayers of the City of Cleveland, to ceeate
an ceonomic exeeption oy employvees i this bargainiog unit that do ger pard from the Ui
ceneral {und.

Whal also cannol be ignored is diat the enterprise tund is stilf dependent on fees generated by the
sale ol waler, and that per capita consgmption has deopped. and that the eaterprise fund revenugs
were entumnced recenthv by i rate dncrease which, given the current econonnc s facig
northern Ohio, b anlikely 1o be duphicated in the duration of this new bargaining agreement,

Additionaily. the Division of Water does incur considerable capilal expenses requiring a long-
term view and long-term financiad planning, which the cily copably presenied doring the hearing,
The dong term bealily of (he wider system depends on these improvements, and as many of
projects require borrewing tuads al reasorable tmeerest rates, o fiseally well-managed Division of
Water is a must, That requires bafancing fair operational and Gnaneial needs with providing for
fair wages and working conditions {or the employees.

1oy wit these constderations than the Fact-tinder viewed cach of the issues discussed below, and
which were nujor factors in e Recommendiations foand for cach ol them.

The Facr-tinder would also Yike o state that despite whiad bas beep o contentinns and cwveaded
negotiation, the parties conducted themselves admirably during the three days of hearmg. This
altowed the generation of a full and comprehensive record 1n g respectiod wtmaosphere, which was
much appreciated.



[SSUES AND RECOMMENDATIONS

Issue: Management Rights

Positions of the Parties
The Emplover proposed removing limititions onits ability to privatize or subconiraet services.

The Union proposcd a number of chingees that would dramatically Hmit the manacement richis,
g ¥ £ £

Discussion

The Employer’s proposal would etfectively remove any and all fimits to privatization and
subcontracung. providing the burgaining unit emplovees with no protections whatsocver, This is
stmgly unreasonable. and alse not in concert with the City *s other colleclive bargaining
Elgl‘UL‘ﬂ]L‘HlS.

The Elnion™s propuosal. on the other hand. moves so far on the opposite direction that it is also
unreasenable in s seope. Iwould ellectively remove all managenient rights untess those rights
are specilically provided lor in the agreement,

Findings and Recommendation

In consideration ot the considerable testimony and evidence, the Faet-finder belicves the proper
resolution for this issoe i the retention of current fanguage except for that which deals with
privatizations and sobcontracting, In that nstance. the fanguage the Emplover submitted in s
Emplover Exhibit P-12 (the agreement between the City and the International Union ot Operating
Engincers local #19) is a reasonable and Fair approach o this issue.

Therefore, the Fact-lipder recommends the retention ol current language in Anticle 3 exeept lor

The Cire stwdi have the right 1o privatize or subcontract services, provided that
siviv-five (03) culendar davs prior to any subcontracting the Cinv shadl meer aid
conferwith the Union on nao less tan a weekly basis and the Ciov will discliose
the natire, sepervisory labor costs, and the costs of the proposed contract,
Hheere the Coy s primary abijccrive iv to acliiove fiaancial cconany, inpreved
operating cfficienev. andior hener gualite of service, the Union shadl have die
righi to make an offer of « competitive alternative. If thar alternative vields
financiel savings, improved operating efficiency, andior better quality of serviee
genuinely cqunvalent o or greater than those the Cinv can achiove dirongh
sthcomiraciing, e Cinywill wecept the Union s altermonive

Sheniled cieprlonvces be sihjoct s lavaff ay a resede aof e decision o seebconmrace,
the Civ will make o good fuith effore o assign those emplovees o vecain Ciy



positions for which they are gualificd or can be trained o become gualificd
within a reasonife period of time aned sihmir o list of laid off emplovees o
ouside comrpctors.

fhe Ciy and the Cnion agree that i there s a disagreement regarding the
above, mcluding over the bue value of the Union’s competitive alicenative
(faicial suvings, improved efficieney, guality of service — including the
puviment of a Iving wage), the Union will have the right 1o submir the e of
whetler or ot the Union's afternutive “gememely™ meets or excecds the Cing s
abjccrve to final and binding arbitranon by requesting arbitration with the
Amertcan Arbitration Associotion within fourtcen ) dayvs of the expivation of
the 03 v meer and confer perod.

In addition that Fact-linder recommends a housckeeping change in section (6) replacing (he
relerence o foced [8 S with CEO Union,

Issue: Unpion Security and Check-off

Positions of the Parties

The Employer proposed the retention ot current fanguage Tor dues coflection that does not include
a provision for i Lair share fec, exeept that it also argued tor greater protection should the Union
face o legal challenge in this regard.

The Union proposed replacing the current language with considerably different language that
mirrors that of 4 Civ agreement with the Cleveland Building and Construction Trades Council.

Discussion

The Emplover based its argument tor greater legal protection an its concerns over possible Tuture
lngation, This s purely specidation. As tis Union is relatively new in representing this
bargaimmg unit. there simphy oo competling argument that can be made 1o afford the City the
greater profection it proposed.

Likewise, the Union did not make o compelling argument tor the changes it proposed. While o
lzir share fee s not an anreasonable demand. the newness of the Union™s representation ol this
bargaining unit mikes it premature at this time.

Findings and Recommendation

fn consideration of the evidenee and lestimony, the Fact-finder believes the retention ot current
language cxcept that the eftective date needs o be amended.

N



date shull be simended o reflect the effective date ob this ayreement.

Issue: Sick Leave with Pay

Positions of the Parties

The Employer proposed three changes o the current Tanguage: reflecting sick leave exclusively in
hours and nol days: requiring emplovees to provide one-hour™s notice before the start of their
shitt: and requiring emplovees who claim emergencey sick leave after receiving @ mandatory
overtime assignment 1o prosade medical veritication immediately upon returning to work,

The Union atso proposed reflecting the sick leave exclusively it hours, but proposed incrcasing
the accumulation ol sick leave o eate ol 15 hours per month up from the current rate ol 10
hours per month.

Discussion

Fhe Emplover™s proposal to retlect the sich leas e accumudation rate in hours is consistent with
ather propasals it s made. and which are recommended elsewhere in this Report. The Linion’s
praposal o expamd this beaeht however, is without basis. The record showed extensive use ol
sick leave by this barganing unit,. While the use ot sick leave is an carned benefit, unless the
overall health of the members of this unit s outside the average, then the sick leave provided tor
in the existmy agrecment should be adeguate. Additonally | the provision in the comract for
(ransfer ol sich leave provides protection for an individuoal case where sick leave might be
legtumalety exhausted.

Additionaliy. the Cinn s proposal for call-in o oceur not tess than one-hour prior w the start ol the
shilt is reasonable and lound commondy in private-sector libor agreements with much less

gencrous provisions [or leave. There is already o provision for handling situations where the
emplovee is prohibited tor valid reason from providing the required notice. Thowever. the
Employer shouatd hnow thar while the contraet inguage may be silent in regard (o how that call-
in is handled administratively. it is assumed by the Fact-finder that the Employer recognizes il
necds W have areasonable system in place tor that one-hour aotitication 1o vecur,

Lastlv. the ane issue that is proposed by the Ciey that the Fact-linder does not believe warrants
recommendation v the proposed requirement that an employvee “must” supply medical
documeniation should sy become il alter reporting o work or after being notiticd ol mandatory
overtime. Rather. o more reasomable requirement is “may be required”™ which provides the
Emplover with protection against iabuse but respects the fact thal sometimes employees do
become legitinutely and obviously HE during the work day.



Findings and Recommendation

Therefore, the Fact-finder recommends the City 's proposal tor (his Arlicle in jts entirety excepl
that Paragraph 35 (e should sead as tollows:

e A employee who wishies to take sick leave cither after reporeing o
work oF o response Lo a need o work mandatory overtime may be
reguired to sapply a certificate from a Heensed plvsician verifving the
crrergency sitgation. Sucly certificate mist be supplicd witljn 24 Towrs
upenr retrng (o work, yiless pausual cireimstances sansfuctory o the
Cliv ovist for granting addinonal 1iime.

Issue: Voluntary Sick Leave Contribution

Positions of the Parties

The City proposced three changes to the sick leave contribution provisions. First, it proposed o
limit the 40-hour contribotion o the duration of the agreement. Secondly. it proposed that
carplovees an the sick abuse st would be incligible to recetve sick leave contributions. And
thirdly, it proposed o specilically give the City the right to discharge an employee determined (o
have sold sick leave o another employee.

The Union proposed the retention ot current language save specifving the Union’s name
throughout the article,

Discussion

There is fuseitication tor the Cits ™S proposal o Timit to one 46-haur contribution to sick leave,
Given the paliry sick leave halances of many of the cmployees, this restriction will only have
[imited impact on the ability ol the employ ces W contribute. Secondly C the rationale tor
chintinating an individual Tron the ability to receive sick leave contributions is sound. There
should be no reward tor those who abuse the legitimale use of sick leave.

Huowever, as vile as the selling ob sick leave o another employee isoand even the union witnesses
testificd to that. the Ciny ™s proposal 1o this regard seems unreasonable. Unspecilied 1s exactly
how the Ciny would actually determine such a transacton took place. what its burden ol prool
wauld be, and what its investigatory ability would be,

Findings and Recommendation

In consideration of the above, the Ciny s proposal to limit the contribution to 40-hours during the
file ol this agreement is reasonable, as well s the proposaf (o ban emplovees on sick leave abuse
[rom receiving such contributions, However. the thivd proposad is Tound 1o be (oo vague and
unworkable.



sentence the [Lstword “An should be preceded by

During the duration of this Tarecmiont |

Further, the Faet-tinder recommends the City *s proposal for paragraph 335 (¢) i its entirety.

Lasty, the Faci-tinder does NO T recommend the City 's proposal for a new paragraph 53 ()

regarding the sclling ol sick leave.

e

Issue: Assionment of Work — Temporary Transler

Positions of the Partics

The Emplover proposed the retention ol current contract anguage.

The Union proposed an amendnent (o provide tha the temporary transter ol an emplovee could
not exceed thirty workimg days insix-month period.

Discussion

The Union presented iestimony that these circumstances have only occurred only a couple vl
times, and that the most recent oecurrences were about seven vears ago. Given the lact that this is
rare., and there wis no evidence presented to lead the Fact-tinder o believe it will Tikely become o
recorring probleny in the furare there is simply no compelling reason Lor a change in e contragl
language.

Findings and Recommendation

There can be Tound no compelling reason to change the current provisions of te agreement.




Issue: Job Evaluation and Pescriptions

Positions of the Parties
The Emplover proposed the retention of the linguage in the current agreement.

The Union proposed several clianges. 1t proposed that the City be required (o consult with the
Union prior to making job evaluations and job deseriptions and creating job clussifications,
Further. it proposcd that il an agreement could not he reached on the change in classification, the
mattes would be sabject o arhitration. And tasty, i proposed that i cither the Union or the Cley
belicves the current Civil Service job deseriptions are maccurate. the partics would be compelled
towork tegether o ciase thin deseription w refleet aciual job dutics,

Discussion

Among the Ciny s concerns liere are that the Umion™s real motive is to preelnde the City"s ability
o unidaterally petition tor a classification change that would combine the Water Plant Operator
Paand 27 oo a single classilication. The City acknowledges that it has considered this,

Regardless, the management right to determine the job classilications should not be subject wo the
altingate ewding of wonewiral thicd pacty. The cureent language ablows for the arbitration of dhe
eflects of o classilication chunge. and this is protection enough for tee bargaining unil nembers.
The Tack of Jangusge foreing the Cits to “consult” with the Union. or “work together™ with the
Usnion. does not preclude the City from doing so. While 1t is good Libor relutions practice o
consult with and work with the Union an issaes such as the ereaton or change injob
classifications, sundatig i through contractual provisions does oot seem o be o reasonable

approach.

Findings and Recommendation

In consideranon ol the tacts provided at the hearing, the Fact-finder does not see a comypelling

reason o support the Unson™s proposals for this Article,

by the Cigy.

Issue: Hours of Work

Positions of the Parties

The Emplover proposed 1o memorialize in the agreement its decision, reeently upheld by an
arbitetor, w o return most Water Plant Operators w an 8-hour day from the prior 12-hour das.



The Union proposed tanguage that sould mandarte that the City “maintain sufticient staffing
levels so that enough personned are availible o perform all necessary work without mandatory
overtime or extra shifts.” In addition, the Union proposed changing the shift rotation from onee
every 28 days 1o once every six months,

Biscussion

The Cita"s proposal is generally reasonable. The Union’s language Tor “sufTicient stalting™ is
vague, and likely would result in further disputes between the parties. Logically, without
minimum manning reguirements {rom OSHA or other regulalory agencies, the decision as o
adequate staffing should rest with the City. Further il insutiicient stafling is. in faet. the primary
cause ol undue overtime costs o the Cityeicis welb wathin its authority and ability wo add
additional stlfing rather than bear the overie costs.

The Union™s argument tor a leager rotation period between Shill rotations is compelling.
however, Certainly the hargaining unit cmplovees will benefit trom working on a shalt lor more
than 2 four-week period ot time.

Findings and Recommendation

The City"s proposal tor the 8-hour shilts logically plices into the agreement the current praclice.
recenty upheld inwrbittation. However, the Union makes a legiimate argument that shili
rotation every 28 davs is an unaceessary burden on the

Therefore the Fact-finder_recommends the Cits “s proposal for this Article as presented ot the

hearing, with cae important change. The Facl-linder recommends that the fast sentence ol the

Shvift rotation shall occur every sixih pavroll or 84 duys..

Issue: Overtime

Positions of the Parties

The Emplover proposed to amend this article o climinate overtime for work bevond an
cmployee™s recular Shifl, o eliminate sich tme as “hours worked™ [or purposes of meeting the
threshold for overtime. and (o require an empleyee W accept an overtime assignment lor
emergency or operational needs it overtime equalization clforts have been exhausted.

The Union proposed amiending this article to make the City s determination of overtime rights
subject o other terms of the eollective hargaining agreement. In addition, the Union proposed
requiring the pinsment ol overtime [or hours worked in exeess of 8 during any 24-hour period,
donble tme for work in exeess ol 40 hours inany S-day period. without 2 conseeutive days olll

18]



and require the pavment of 3 times the normal rate of pay for work on a scheduled day ofl.
vacation day or emergency overtinie.

Discussion

First. as to the Enions proposal for subjecting the overtime righis ol the City 1o other parts ol (he
collective bargaining agreement. the proposul did not specify which parts ol the agreement the
Unton had in mind. Labor agreements should always be read as a complete docament, and
provisions in ene article cannot confhict with other provisions: thus an argument can casiby be
miade that the City "< nghts with regard to overtine are abready subject any exisling provisions
that tmit or altect osertime 1o the remainder of the agreement. The vague wording in the
Untion™s proposal is at bestooverkill. and at worst. an open inyvitation for unnecessary luture

dispules,

Secondly. as to the Unien’s proposil o require the payment of overtime for hours worked in
excess of 8 during any 24-hour period. double time Tor work in excess of 40 hours in any S-day
period. withont 2 consceuative davs off| and require the payment of 3 times the normal rate of pay
tor work on ascheduled day olf) viacation diy or emergency overtime. this proposal as i whole is
simply oo costly and unneeessary, The City provided sufficient evidence of its high costs of
overtime i this bargaining unit. The Union compluined on the one hand that its members were
foreed o work too mich overtime, vel its high sick leave usage does signiticandy add to the
working of overtime. Adding to the premium wages paid for overtime will only encourage
greater use of sick Teas e resulting greater amounts of overtinie opportunitics.

As for the Cits s proposal in paragraph™s 702y and 71 of its Position Statement w amend this
article (o eliminate overtime forwork beyvond an employee’™s regulan shiftc it s easy (o see how
the City will save 1 evertime costs by its adoption. However, there s no nanimum manning
reguirement in the collective bargaining agrecment. The City is able o determine how nany
employees it needs weperforn works and thus does hinve a certain amount of control over the
amount of overtime it pavs. Further, the Fact-linder has made recommendations under the
Stilling article Ut would give the iy even more flexibidiy o handle emergency and non-
routine wark when necessary - Lastlv, this is a natural trade-olT for the gain for the Employer
recommended regarding mandatory overtime. Theretore there is no compelting reason found by
the Fuct-finder 1o recommend this proposal.

The City considered its proposal o eliminate <sick time as “hours worked™ for purposes of’
meeting the threshold Lor overtime o be a core proposal. Tnoted that this was also a core issue
with the other City hargaining units, and has been incorporated in most ol the other agreements,
This provides o strong internab comparable for the recommendation ol this proposal. Further, the
FLSA allows it and it s oo common pructice 1o other libor agreements with which this Fact-tinder
is tamiliar. The high costs of overtime in this bargaining unit and high usiage of sick leave also
provide compelling reasons to recommwend this change,

Ax 1o the Ciny's proposal to require an emplovee to aceept an overtime assignment for cmergeney
or operationid aceds i overtime equalization efforts have been exhausted, this appears o provide
the Employerwitly a needed ability o manage its operations while protected the bargaining unit’s
right to having the faie opportunities for overtime. The City s stated determination to reduee
overtime should serve as a harrier o misuse of thes management right by the Cily,



Findings and Recommendation
In consideration ol the
Therelore, the Fact-finder does NOT recommend the Umion's proposal to amend this article (o

make the City s determination ol overtime rights subject 1o other terms of the collective
bargaining agreement.

Additionafly . the Fact-tirder does NOT reconunend the Union proposed requiring the payvinent ol

overtimie Tor ours worked in excess of 8 during any 24-hour period, double time [or work an
excess ol 40 howrs inany 3=y period, withowt 2 consecutive duys off, and require the paviment

overlime.

Further, the Fact-linder recommends the Cits "s proposal o eliminate sich time is “hours worked™
Or Overtme,

for purposes of mecting the threshold |

The Fact-finder does NOT peconumend the City s proposals in paragraphs 70¢a) and 71 ol s

repular shift,

overtinie assignment [or emergeney or operational needs 1l overtime equahiziation ctforts have

heen exhausted.

Lastly, the Fact-tinder recommends the City s propu

Issue: LEgualization of Overtime

Positions of the Parties

The Employer proposed amending this article with what it considered swo ot ils core proposals.
The Tirst would requite employees o notify management ona semi-annual busis i they wish 1o
work voaluntary overtame. and would provide sanctuions 11 they subseguently relose soluntir
overtime requests. The second proposal would establish a rotational “on-call™ system tor
employees 1o respond o overtime requests, and would add “operational reeds™ as a condition
where an emplovee could not refuse overtime,

The Union proposed o amend the article to provide a definition of "emergency ™ as "an event
which jeopardizes Tite. health or may canse material damage to properiy.”

Discussion

Ihe Cin s first proposal. to require ciplosees to notify management if they wish to work
volunlary overtime. and providing saoctions il they subsequently refuse voluntary overtime
requests, is reasomable. The employees currently work a lot ot overtime, This will ensure that
those whe so desire con work more, and reduce the oceurrences of the other emplovees being



reguired o work, While i ereates some administratis ¢ work for the City, it likely provides a
henelie Tor those emplovees whoo Tor personal reasons, would Tike to work more overtime rather
than Jess.

The Cits s second proposal. o establish a rotational “on-call™ sy stent for employ ees to respond (o
overtime requests, and to add “operational needs™ as a condition where an employee could not
refuse overtime. s reasonithle and fairs The emplovees will gain some idea ol when they might

expedt o be working overtime. and the addition of the “operational necds™ condition would bring

this articte i line with what the Fact-finder has recommended in the previous article,

Uhe Union proposed to amend the article to provide a definition of “emergeney ™ as “an event
which jeopardizes lite. health or may cause malerial damage to property.”™ It is the Fact-finder™s
assumption that the Union intends this to be the only time mandatory overtime could he imposed.
and that i the Fact-linder recommended this he would also reject the City's proposal for adding
“operational necds” to this article. As the Fact-Linder does, however, intend o recommend the
“operational needs™ lancuage. this proposal would not have any real attect on the City s right to
tmpose overtime and thus s unnecessary. Further, the ordinary meaning of *emergency ™ should
be sufticient lor the implementation of these provisions.,

Findings and Recommendations

The Fact-linder recommends the City ™~ proposat Tor paragraph 79 as presented at the rearing Lo

o work voluntary overtime. and providing sanctions it they subsequently refuse voluntary
OVCTHIIG Feguusts,

Further, the Fact-tinder recommends the Ciny s proposal for paragraph 80 to ostablish a rotational

“on-call” svstem foremplosees 1o respond (o overtime requests, and adding ~operational need~”

as a condition where an emplovee could not reluse overtime,

Lastly, the Faet-finder does NOT recommend the Union s proposal.

Issue: Shift Premiums

Positions of the Parties
The City proposed amending this article 1w relect the current schedule Tor <hitis.
The Union proposed amending this article o clinge the shill premivm (rom 35 cents pet hour (o

37 cents per hour. The Umon also proposed adding premiums for certitications. performance ot

certain dutics, and for license acquisitions.



Discussion

The City s proposal for the cliange in shilt times is reasonable and brings the contract in line with
the current practice.

The Unien™ proposal for an increase in the shift premiun is based on its contention that the
premium hds not inceeased i about 15 years, and that indlation has croded the intended value ol
the premitn. Onats face this s areasonable argument, and the increase woubkd not unduly harm
the Cits s financial conditron.

e Linton™s proposals tor adding varicus premiums for certifications, pertformance of cortain
duaties, and tor ficense acyguisitions, however, are not reasonable. Given the overall tinancral
condition of the City.and considering the Tuture capital obligations of the water svstem. the
proposals would prove quite costly and difficult for the Emplover to fund.

Findings and Recommendations

Therefore, the Fact-finder recommends the City s propesal for amending the shift times as

presented in its Hinal proposal at the hearing.

The Fact-finder afso recommends the Union’s propoesal For changing the shift premiun 1o forty -
seven cents (47 cenlts) per_hour,

Lastly, the Fact-linder does NOT recommend the Union’s proposal (o add premiums [or

certifications. performance of certain duties, and for license acquisilions.

Issue: Holidays

Positions of the Parties

The Employer proposed two amendments thal were core o its overall package settlement olter
prior w Fact-finding. One would require personal days o be used inone-day blocks, but provide
for shorter increments mean emergency upon management approval, The second would require
an cmplovee o either be working or taking 0 vacation dav or personal holiday on the emiploy ee’s
last scheduled dav ol work belore or atter o holiday (o reeeive holiday pay. Another proposal
would clarily the carning of personal days Tor Water Plant Operators depending upon whether
they work 8-hour or 12-hour shifis,

The Union proposed the retention of current language.



Discussion

The City s proposal tor the requirement for usage of personal days in ane-day blocks is
reasonable, considering thal provisions for emergency usage, i necessary, are included.
Certainly administratively it makes sense. The proposal requiring employees o be al work or on
vication or personal davs prior o holidayvs o receive holiday pay is likewise reasonable, and
comnton i the private seclor.

Findings and Recommendations

The Fact-Tinder considers the Cita "~ entire proposal for this Article to be reasonable and that
compelling argumenis support iz,

hearing.

Issue: Vacations

Positions of the Parties
The Emplover proposed that vacation time would be expressed only in hours rather than days,

The Unien proposed the exact opposite of the Citv, that being expressing vacation time only 1n

days and not hours,

Discussion

The City 's proposal imahes inherent sense. the accumulation and expense of vacation time should
correspand to the actuad hours carned and used. A some emplin ees work §2-hour days, it will
allow tor o more aceurate accumulation aod expense ol vacation time and would elininaie any
disparitics that now exist. The accumulation of vacalon time i hour increments is not
uncommon in the other bargaining agreements.,

Findings and Recommendations

The Fact-Tinder finds the City™s propesal to be compeling. and fair to all the employces ot the

bargaining nwait.

Therelore, the Fict-linder recommends the_City “s_proposal Tor this article in total.



Issue: Call-in pay

Positions of the Parties
The Emplover proposed amending the current language to retlect s current practice with regard
o paving catl-in pav. Iproposed the clartlication in response o a gricvance i another

bargaining unit,

The Union proposcd (he retention of current language.

Discussion

There was no evidence presented tha this issue has been a problem between this bargaining unit
and the Cits . No history of grievances or other indications of any dispute over the City s practice
wils shown,

Finding and Recommendation

There stmply is oo compeliing reason found for amending the language in this Artecle.

Theretore, the Fact-Linder recommends the retention of curren language,

Lssue: Clothing and Maintenance Alowance

Positions of the Parties

The Emplaver proposed to maodily the current pravisions slightly in order to provide that new
employees whoe have worked less than o full year would receive a pro-raied share ol the
allowance the first vear.

The Union proposcd armending the centract 1o incorporate an aHowance of $630 per year. instead

of the current $100 per vear. Inaddition. the Union proposal would alse specify what “uniforms™
wauld be provided o the conplosces based apon their job classification.

Biscussion
The Union argued itwas attempting o recapiure the actual cost ol buying and maintaining

adequate work clothes tor the emplovees, and argued further thai the dotlar amount had renained
unchanged in the agreement (ora long pertod of time.
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Howevero while this i aproposal that may have some meril as o providing an increase on i more
regular basis. the current coonamic climite o the City of Cleveland makes it unreasomable o
consider ot this time, The Unior did not ofler any compelling estimony or evidence tha the
cmplovees in the bargaining unil are i an unreasonable situaton with regard to their work atire.

Findings and Recommendation

In consideration of the evidencee, the Fact-tinder is not convineed an increase in this allowanee «
warranted at this ume. Neither is the Fact-tinder convineed that the City is harmed by providing
the full aflovwance o cmplovees with less than one year el serviee, as they e Iikely icurred

sonte expense evert with oorelatively short teem of employment, and as the wdlowance is cureently

avery modest amonnt.

Therelore, the Fact-linder recommends the retention of_the current contract_language.

Issue: License Renewal

Positions of the Parties

The Employer proposed retention of current language providing for the City to pay the actual cost
ol Ticense renewal for stationary engineers, cureently $350 In addition the City 's proposal makes
the provisions ol this Aroele elfective upon ratification.

The Union proposed amending the contriact (o reimburse water plant operators and stationary
engineers for cducational expenses ol up (o 5600 per vear tor the educational expenses incurred
ter renew g their Heenses. T addition, the Union™s proposal mahes the provisions of this Article
retroactive o April 1, 2007,

Discussion

The Unicn argaed that both water plant operators and stalionary engineers incur considerable
cducational oxpense in maingaining their Heenses. Howeveras with several other proposals, the
Uinion's proposal represents a costhy expansion of benedits that does not lahe into consideration
the Ciny s curyent financial picture.

Findings and Recommendation

In consideration of the above. the Fact-finder believes that the City s proposal is warranted.

Therelore, the Fact-Linder recommends the City's final proposal as presented at the_hearing,




Issue: Parking Tickets

Positions of the Parties
The Emplover proposed that Acticle 44 be amended to add ~“moving violations fines™ to the
currenl provistons that authorize the Civ, upon the exhaustion of the appeal process, o deduct

the amount of Tees Tor parking tickets/Adines [rom their pay.

The Union proposed the retestion of current Tanguzge.

Discussion

Among the wide realm of issues at impasse. this is one of minor consequence. The Cits s
proposal is reasonable and ol ne detriment w the members of the bargaining unit, providing they
obey irallic s s while driving City velicles,

Findings and Recommendation

In consideration ol the evidence and testimony . the City "< propesal is found o be reasonable

Therelore, the Fact-finder recommends the City “s proposal 1o amend the [irst senleincee ot

paragraph 129 10 Arocle 49 0 read as Tollows;

1290 Emplovees who fail to pav areving violation fines and parking
tichers/fines received enpveldicles after the ratification of the collective
bargaining agreement will authorize the Citv o deduet the amoiint of
fines from their pav once that adminisirauve appead process, if
applrcalde. has been exharseed.

Issue: Duration

Positions of the Parties

The Emplover proposed that the contract’s duration be from the date ol ratification 10 March 31,

2010, with any wage merease retroactive o April 12009,

The Union proposed duration of three vears commencing from the date of execution ol the new

agreenwent.



Discussion

The City proposed the unusuadly short duration Tor the agreement in order to gen it in line with the
expiration of other fabor agreements the City has, Further, it argued thal the Union disell has
protracted the negotiations tor this agreement, so (he resulting short duration 1@ proposed would
only penalize the Union for bs own actions,

The Unton argued that to beain negotiations for a new contract less than a vear aller ratilving this
one would be ponsensical wnd ciuse unneeessiry expense for the Union,

This contract witl be the fist betw cen the City and this Uaion {or this bargaining unit. and
undoubediy has been protracted and contentious, Tt eovers an incredible amount of ground, and
inreafits only Tayvs the foundation for fature negotiations. The Cily "s areunrent for keeping this
agreement in svine with the other bargaining agreemems is compelling, and the past hargaining
history ol the Ciiv with this unit, trrespective ol which union was representing the members of the
unit, supports getting the parties back in sy ne with the City 75 other bargaining agreements,

Findings and Recommendation

The realisy ol the situation is that while the City s proposal is [or @ very short duration. it makes
sense i this unique cireumstanee.

Therelere, the Fact-tinder recommends the City *s proposal Tor the durasion be from the date ol

i
ratification through March 312010, with any_ wage increase retroactive o April 1, 2009,

Issue; Stafting

Positions of the Parties

The Emplover proposed amending the agreement to add “non-routie™ situations 1o those already
allowing mamzement ¢mployees o perform bargaining unit work. and to permit such work (o
continue until completed rather than have a two-hour Tamit,

The Union proposced the retention of carrent language with regard to (he Emploser’s proposal

above. 1atso propesed amending the agreement o provide Tor the reimbursement of Waier Pling
Opurators 1 & 2 dor the cost ol approved cducattonal classes.

Discussion

First the Fact-linder notes that the parties did reach i tentative agreement on another issue within
this Article.

As to the addition of "non-routine™ worh. the Union is concerned with the ¢rosion of bargauiing
unit work, Howeser, the provisions already in place reguire the City 1o demonsirate its atiempis
o contact bargaaning unit members for the purposes ol call-ine While the definition ot "non-
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routine” is not present. the Facet-tinder swould assume that a “reasonableness™ standard must be
applied on s cise-by -case bisis.

Lastly. as wilh other proposals with economic costs, the Union™s proposed reimbursetnent for
educational expenses. which lacked evidenee to provide o substantive argument, simply licks a
compelling reason o recommend.

Findings and Recommendation

In consideration ot the protection that exists (hat reguires a demonsiration of atempts o call-in
bargaining uail cmplosees, the Cits s proposal {or the addition of “non-routine™ and its other

proposcd changes Ior parigraph 133 ol s proposal are Tound 10 be reasonahle and compelling.

Therctore, the Fact-Linder recommends (he City 's proposat for paragraph 134 of its proposal as

presented a1 the hearing.

As to the Union™s proposal for the prosision of reimbarsement for cducational expenses. (the Fact-

lssue: Drug/Alcohol lesting.

Positions of the Parties

The Employer proposcd severad chunges to the existing drug/zialcohol westing procedures: post
accident testing (£ there 15 an injury or property diamage of $300: clarilying the Linguage
regarding discluarge i at employee tests positive: nradity ing the emplovee™s pight te have a
representative observe the testing proceduress charily ing the procedures for selecting i second
iesting lab o conduct the test: and extending (the random testing requirement for “satety
sensitive” positions to include Chiel Building Stationary Engineer. Stationary Engineers and
Baoiler Operators.

The Union proposed the retns cerrent language exeepl 1o remove the postlions of Waer Phant
Operator T Water Plant Operator Hoand Stationars Boiler Room Operator from the Tist ol salety
sensitine’ positions,

Discussion

Amuong the consideranions is what the other bargaining units in the City have sgreed (o in their
recent contracts. The City asserted that part ol Hs core propaosal o all unions included the
climges inthe drug aleohol program, with the exception ol the additon ol the three
clussilications Trom this bargaining unit. Additionalty. the City propesed 1o modily the
provisions [or Union represenlatives o be present {or testing. by changing it from an absolule
mandite o adlow for instances when a Union representative 1s unavailable and turther delay could
compronise the validity ol test results,
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The Unton argued that the City s proposal was unnecessarily intrusive and that there was no
cvidence of o need lor the changes,

Findings and Recommendation

In consideration ol the Cin s core proposals that liave been adopted in the majority of the Ciny s
other labor agreviments. most ot the Cits s proposal is aceeptable and reasonable. However, there
wis no compeliing reason given lor the inclusion of Chiet Building Stationars Engineer,
Stationary Engineees and Boiler Opetators on the Tist ol msafeny sensitive™ positions subject to
random testing. Forthee, while the Citx s proposal that would modity the requireiient log i
Union sepresentative (o be present 1o allow for mstances when o Union representative s
upavailable and Lurther delay could compromise the validity of 1est results is reasonable, it should
be changed o mandate an anempt o consult the Union representative.

Theretore, the Fact-finder recommends the Cits "s hinad proposal Tor amending the Drug- Aleohol
Testing procediges with the lolowing exeeplipns:

Paragraph 134 <hould read as tollows:
A Unton representative shafl be consulted before testing (s administered
tiless o Union representative (s anavailable when the test is o be
conducted and any further delav will potentiallv compromise the test
Fesitie,

Divageaph 152 should include anhy the lollowing “Safety Sensitive” positions:

Water Plani Cperator |

Waeer plunt Operator 2

Stvitiemr v Bofler Room Operator

Issue: Wages

Positions of the Parties

The Emplover proposed a 29 peneral wage increase retroactive o April [ 2000, Farther, it
plo I R g 1
proposed Llanguage o clarily exactly when the wage increases would take elfect.

The Union proposcd a complex formula which included raising the base wages based upon
intlaced wage rates retlecting increases mirroring the CP1rom April 2000 though May 2004,
ther adding the 20 stndard wage increase offered by the Ciry o ils pattern bargaining witly other

Bargaining units,and then adding an additional amount Tor cach chssification is expressed in
Union Exhibir Iy jnciis proposal.,



Discussion

As with most of the other recommendations contained herein. the City s proposal. based upoe ity
paticrn bargaining with its ether unions, otfered compelling internal comparables upon which o
determine s reasonableness, On this issue the 2% wage inerease may seent unreasonable (o the
bargatning unti members that have not recetved an inerease stnee 20060, bat the facts
demonstrated that the Union bears considerable responsibility for the delay in completing
negolialions,

Findings and Recommendation

In consideration ut the mternal comparables offered by the City, and the other recommendations
contained herein. tie Lmplover’s swage proposal and additional clarifving language is compelling.

Theretore, the Fact-tinder recommends the Ciy “s proposal for a 2% general wage incregse and

other clarilying language tor this artigle,

Additiona) recommendations of the Fact-finder

The partics expressed o the Faet-Tinder that they had reached agreement on a number ol other
issucs during their negotiations. As noted above, the parties reached @ number of emative

agreements at the hearing,

The Fact-finder has reviewed all the agreements reached by the parties during thetr negotiations,
and linds them reasonable and tatr to both of the parties and (o the public.

Therefore, the Fact-tinder recemmends all agreements reached by the parties during their

neuotitions,

/
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Martin R. Fius
Fact-tinder
Tuly 2. 2000




Martin R. Fitts

Labor Arbitrator
P.O. Box 2945
Toledo, Ohio 43606-0945

July 2, 2009

Mr. Stewart D. Roll

Climaco, Lefkowitz, Peca, Wilcox
& Garofoli, L.P.A.

55 Public Square, Suite 1950

Cleveland, OQH 44113

Mr. George S. Crisci
Zashin and Rich, LP.A.
55 Public Square, 4" Floor
Cleveland, OH 44113

Re: SERB Case No. 07- MED-07-0716
City of Cleveland
-and -
Municipal Construction Equipment
Operators Labor Council

Gentlemen;

phone: 419-530-3546
fax: 419-530-3548
e-mail: mfitts@utnet.utoledo.edu

GEV0n SNOLIVI 3

21 9- 07 b0l
INIHATTAWT JLVIS

With this jetier | am sending avernight to each of you my Fact-finding Report in the above-
referenced matter. By copy of this letter a copy is being sent via regular U.S. mail to SERB.

An invoice for my services will be sent 1o you under separale cover.

Sincerely,

RIZ A

Martin R. Fiuts
Fact-finder
Direct Phone: 419-53()-3542

Encls.

Cce w/Encls: SERB
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