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I. Introduction And Background 

The undersigned, Michael King, was appointed Fact Finder by the State 
Employment Relations Board (SERB) on July 31, 2008. As Fact Finder the undersigned 
was tasked to conduct a hearing and issue a report with recommendations on each of the 
unresolved issues between the parties in their negotiations for a Collective Bargaining 
Agreement (CBA) to succeed the CBA that expired March 31, 2007. 

The bargaining unit consists of approximately thirteen (13) supervisors, or 
captains in the City's Division of Emergency Medical Services. Captains are the line 
supervisors within the city's EMS unit. They oversee emergency medical technicians in 
the field, and the EMS dispatch operation. Cleveland's EMS operation differs from 
many Ohio jurisdictions in that it isn't a part of the fire department or fire rescue 
operation. Instead, it functions alongside of police and fire departments as a separate unit 
within the public safety division. By creating this structure, Cleveland may have -
whether directly or indirectly - made certain policy decisions that affect pay and status of 
members of this bargaining unit compared with other public safety forces. This 
bargaining unit has a limited bargaining experience with the City of Cleveland. The prior 
contract was the Union's first with the City. 

The City of Cleveland has approximately 6,000 unionized employees, represented 
by one of approximately thirty-four (34) unions. The City states that it relies heavily on 
pattern bargaining as the only way it can effectively deal with that number of unions. 

Negotiations on a new contract began in March 2007, and have been unsuccessful 
after more than two (2) years. Negotiations began during what were regarded as normal 
economic times for northern Ohio. The negotiations continued into a period some 
regarded as an especially uncertain and difficult economic climate. As such, during the 
course of the negotiations, the City of Cleveland modified and substantially reduced 
some of its offerings to the Union. 

Prior to the hearing the parties submitted pre-hearing statements pursuant to 
SERB Rules. There is some dispute as to whether either PartY received the other PartY's 
pre-hearing statement. The parties noted these concerns, but elected to go forward 
anyway. In doing so, each party reserved its right to object or to raise such other 
procedural concerns as may arise relative to the issue of whether pre-hearing statements 
were properly served. 

The Parties identified five ( 5) issues at impasse. These were: [I] Overall 
compensation; [2] Commander's relief pay; [3] Shift Assignments; [4] Uniform 
Allowance; and [5] Sick leave and absence abuse. 
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II. Fact-Finder's Report 

In reviewing the issues at impasse, and arriving at recommendations, I considered the 
parties written submissions and exhibits, oral presentations and testimony and the 
following factors as required by law: 

I] Past collectively bargained agreements, if any, between the parties; 

2] Comparison of the unresolved issues relative to the employees in the 
bargaining unit with those issues related to other public and private 
employees doing comparable work, giving consideration to factors 
peculiar to the area and classification involved; 

3] The interest and welfare of the public, the ability of the public employer 
to fmance and administer the issues proposed, and the effect of the 
adjustments on the normal standard of public service; 

4] The lawful authority of the public employer: 

5] Any stipulations of the parties; 

6] Such other factors, not confined to those listed above, which are 
normally or traditionally taken into consideration in the determination of 
issues submitted to mutually agreed-upon dispute settlement procedures in 
the public service or in private employment. 

In preparing this report I have attempted to make recommendations that are based 
on the facts as contained in the testimony and exhibits offered by the parties. 

The fact-finding hearing in this matter occurred on September 17, 2009, and the 
record was closed immediately thereafter. 
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III. Unresolved Issues 

Issue# 1 Overall Compensation 

Management Position: 

Initially, Cleveland offered a wage increase of two (2) percent a year over a three
year term. It has since withdrawn the original proposal stating that it faces a precarious 
financial condition and has an inability to pay. It now proposes only a single two (2) 
percent wage increase retroactive to April 1, 2009. 

Management acknowledges that it technically has the cash flow to accommodate 
the wage request for this relatively small bargaining unit. However, such a settlement 
would be bad precedent, and would be injurious to the relationship with other bargaining 
units. Moreover, the city has and continues to operate under difficult fmancial 
circumstances. It is attempting to maintain an acceptable level of services while avoiding 
layoffs. 

Union Position: 

The Union proposes that compensation be adjusted so as to provide for bargaining 
unit members to receive a differential of sixteen (16) percent above the highest paid 
paramedics. It estimates that bargaining unit members currently receive only about four 
(4) percent more than the sergeants they supervise. Thus, under the Union's proposal, 
some bargaining unit members could receive raises of as much as twelve ( 12) percent. 

The Union doesn't offer expert testimony regarding the City's ability to pay the 
desired wage increase. It argues that as a policy matter, the city has the ability to shift 
from other programs the relatively small amount needed to compensate bargaining unit 
members. 

EMS, the Union notes, constitutes "a strong third arm" to the city's public safety 
operations. EMS captains are on the front lines of saving lives in Cleveland. The 
captains' work has intrinsic value. That value is comparable to the value of work done 
by police and fire-fighting personnel. 
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Finding And Recommendation 

An examination of some other City contracts reveals that Cleveland does indeed 
observe a rank differential that approximates sixteen (16) percent. For example, in its 
contract with the Fraternal Order of Police, the wage scale minimum effective April I, 
2006 is as follows: 

Sergeant 
Lieutenant 
Capitan 
Commander 

$58,442.05 
$67,872.78 
$78,812.42 
$91,502.41 

Cleveland's contract with firefighters provides a wage scale effective April 1, 
2009, including the following job categories and pay levels: 

Journeyman 
Lieutenant 
Captain 
Batt. Chief 

$53,890.36 
$62,512.82 
$72,514.87 
$84,117.25 

In contrast, EMS captains earn base wages under the most recent contract (2005 -
2007) as follows: 

Start 
After 1 year 
After 2 years 
After 3 years 
After 4 years 

$48,200.00 
$48,693.22 
$49,293.00 
$49,974.59 
$51,127.86 

The pay of EMS captains must be viewed against the base wages of the persons 
whom the captains supervise. Those subordinate employees are emergency medical 
dispatchers, emergency medical technicians, and paramedics levels one, two and three. 
As of April I, 2009, EMS subordinates receive the following base wages: 

Emergency Medical Technician 

After 4 years $40,309.52 
After 5 years $45,067.65 

Paramedic I 

After 4 years $42,011.78 
After 5 years $46,769.89 
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Paramedic II 

After 4 years $42,437.34 
After 5 years $47,195.45 

Paramedic III 

After 4 years $43,995.93 
After 5 years $48,714.07 

Emergency Medical Dispatcher 

After 4 years $37,619.63 
After 5 years $41,313.91 

From these numbers it is clear that within the EMS sector, the differentials 
approaching sixteen (16) percent aren't maintained. Indeed, some higher paid 
subordinates may earn as much or more than a newly installed captain. 

That said, the rationale for differentials approximating sixteen (16) percent isn't 
clear. The differentials aren't of recent vintage. According to the City, these differentials 
pre-date Ohio's collective bargaining law. There isn't any evidence of recent large wage 
adjustments in any City departments designed to create or maintain such differentials. 

The question remains, then, whether a differential instituted many years ago, is an 
appropriate guide for a wage increase at this time. Even, if it is otherwise appropriate, 
does Cleveland have the ability to pay the desired wage adjustment. 

In examining these issues we look first to the City's financial statements. 
Cleveland estimates that it faces a budget shortfall in the range of$60 million for 2010. 
The projected shortfall reflects overall difficult economic issues facing the Upper 
Midwest, and the additional woes caused by the economic downturn that has affected the 
entire nation. City revenues have been driven more by income tax than by property 
taxes, according to Finance Director Sharon Dumas. However, unemployment in the 
area is at the highest level since the early 1990s. Also, National City Corporation was the 
largest for-profit taxpayer in the region. It was acquired by PNC Corporation, and the 
City no longer has that headquarters. The city has been hit hard by the foreclosure crisis, 
and Cuyahoga County has informed the City of a decline in property valuation of 
approximately twelve (12) percent. 
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From 2006 through 2009, performance and projections of general fund revenues 
compared with general fund expenditures (in millions of dollars) was as follows: 

Revenues 490407 
Expenditures 487233 

516918 
511567 

The 2009 budget assumptions include the following: 

524676 
523046 

• Non Union Salaries for 2009 at current levels 
• Union Salaries for 2009 per contract 

512096 
541502 

To stem a projected $60 million deficit in 2003, Cleveland reduced its workforce 
by approximately 700 full-time general fund employees. That included approximately 
250 police officers and approximately 70 fire fighters. Cleveland continues to maintain a 
workforce of more than 500 fewer full-time positions than it had in 2003. In addition it 
has decreased its fleet of cars and motorized machinery by approximately 1,500 units. 

In another effort to align revenues more nearly with expenditures, Cleveland 
continues to slow or defer some routine repairs of city facilities. As evidence of these 
deferments, Cleveland submitted more than forty ( 40) pages of open work orders in the 
city. These orders were various kinds of projects including replacement of broken tiles, 
lock replacements and door repairs, key duplication, carpet installation, pothole repair, 
bulb and ballast replacement, HV AC and engine repair. This list of more than a thousand 
open work orders remains open because of a lack of resources and personnel. 

Cleveland calculates that the Union's wage proposal would have an annual 
additional cost to the city of$98,858. The Union didn't offer a specific calculation of 
proposed wages. 

I find that the City of Cleveland does face troublesome and uncertain economic 
problems, and that it has an inability to pay the wage increase suggested by the 
bargaining unit. 

I recommend the City's proposal of a two (2) percent wage increase retroactive to 
April I, 2009. 
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Issue #2 Commander's Relief Pay 

Union Position: 

The Union proposes the following contract language: 

When a captain performs the duties of the shift commander, the City shall 
compensate the employee with an additional 5% of the top pay band 
contained in the collective bargaining agreement for the entire work shift. 

According to the Union, EMS captains routinely fill-in as temporary shift 
commanders. At such times they should be compensated at a higher rate. 

Management Position: 

Management flatly denies that EMS captains are ever called upon to perform 
duties of commanders. Commanders have "ongoing and long-term duties" that include 
budget planning and special event preparation. In the absence of a shift commander, 
captains are asked only to assume some scheduling duties. 

Finding And Recommendation 

I find that on occasion bargain unit members are called upon to assume as least 
some portion of the duties that would regularly be performed by a commander. I fmd 
that captains do not take on all of the commander's duties. 

I recommend that on those occasions when a captain is called upon to temporarily 
handle some of the duties of a shift commander, the captain shall be paid an additional 
three (3) percent above his normal pay for the entire shift, provided the temporary 
assignment lasts at least four (4) hours. There should be no additional compensation if 
the temporary assignment last fewer than four ( 4) hours. This temporary assignment 
premium should be based on the captain's normal pay. Not all occasions of absence by 
shift commander will result in premium pay for the captain on that shift. 
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Issue# 3 Shift Assignments 

Union Position 

The Union proposes to convert employees back to twelve-hour (12) shifts. It 
suggests that the contract's Article XIV (Shift Assignments) be changed, striking the first 
three paragraphs of that section from the last contract, and replacing it with the following 
language: 

Two shifts shall be established for personnel assigned to the field and to 
RED Center Employees. They shall be as follows: 6 a.m. to 6 p.m.; 6 p.m 
to 6 a.m. Personnel working light duty assignments may also work 8 a.m. 
to 5 p.m., unless otherwise agreed 

Shifts shall be permanent and shall be bid on a bi-annual basis, based on 
classification seniority. 

The City shall maintain an equal overtime distribution policy that controls 
how overtime is to be distributed for daily overtime, pre-planned overtime 
and special events. 

The City may assign employees to four (4) ten-hour shifts with thirty (30) 
days advance notice. Employees transferred from twelve (12) hours to ten 
(1 0) hour schedules will receive an additional five (5%) percent of their 
base salary while assigned to a ten (10) hour shift. The City may also 
assign employees to five (5) eight-hour shifts, but only with the approval 
of the union. Employees assigned to eight (8) hour shifts shall likewise 
receive an additional five (5%) of their base salary while assigned to eight 
(8) hour shifts. 

The Union insists that continuation of the twelve-hour (12) shifts is the most 
operationally efficient. Because their subordinates don't all have twelve-hour (12) shifts, 
shorter shifts for captains would make it more difficult to keep up with people and events 
that may carryover from one paramedic's shift to the next. 

In addition, the twelve-hour (12) shifts provide a better quality oflife for captains, 
creating a greater reservoir of uninterrupted time outside of work. The Union insists that 
its proposal to continue the twelve-hour (12) shifts isn't about overtime money. It is 
instead, about operational efficiency and quality oflife. The Union acknowledges, 
however, that the twelve-hour (12) shifts do mean additional annual compensation of 
approximately $2,000 to $3,000. 
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Management Position 

Management desires to maintain the current contract language regarding eight
hour (8) and twelve-hour (12) shifts. (It would technically adjust the contract to show 
March 31, 2010, as the contract expiration date.) Also, it would include contract 
language giving the Commissioner additional scheduling flexibility: 

Prior to implementation of the shift selections (January 1), the 
Commissioner may transfer up to four (4) employees to an alternate shift 
and/ or key. " 

According to the City, the twelve-hour (12) shift is operationally inefficient. It 
doesn't allow the City to staff consistent with peak 911 calls. Using the eight-hour (8) 
shifts, the City says it can increase staff and run more ambulances during peak 911-
calling times, and fewer ambulances during slower periods. Also, the City would save on 
overtime costs. 

Finding And Reeommendation: 

The issue of twelve-hour (12) has been a contentious one within the EMS 
division. The matter went to conciliation on behalf of paramedics (Cleveland 
Association of Rescue Employees) in 2007. At the time that bargaining unit and the City 
each made many of the same arguments made in the course of this inquiry. However, in 
that case the paramedics strongly argued that the proposed shift changes amounted to 
economic concessions that other city employees weren't being asked to make. The 
conciliator found that the City's proposal would have amounted to a wage cut of 
approximately five (5) percent because of the loss of built-in overtime. The conciliator in 
that case ordered a kind of hybrid schedule with some permanent twelve-hour shifts, and 
the option for other shifts of eight (8) or ten (I 0) hours. 

I find that as part of an overall plan to survive precarious fmances, the City needs 
greater flexibility to schedule EMS captains to more appropriate shifts. For that reason I 
recommend approval of the proposed contract language offered by the City. 
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Issue# 4 Uniform Allowance 

Union Position 

The Union seeks to modifY the contract to increase the uniform allowance. Under 
the most recent contract each employee received an annual maintenance allowance of 
$100 and an annual uniform allowance of $350. The Union proposes the following 
contract language: 

Retroactive to March I, 2007, all regular foil-time employees shall receive 
an annual maintenance allowance of$400 payable on March I, and an 
annual uniform allowance of$450 payable on June I, of each year. 
Additionally, any member promoted to the position of captain shall be 
provided a class A uniform and a one-time clothing allowance of$I50. 

Management Position 

Management opposes any increase in thl! uniform allowance as unnecessary. It 
notes that the City's paramedics received a $100 increase in uniform allowance during 
this round of negotiations. However, the city states that the paramedics and EMS 
captains have very different uniform issues. "Paramedics respond to medical 
emergencies and provide on-site medical treatment," the City explains. "As a result, 
paramedics routinely have their uniforms soiled with blood, bodily fluids, dirt and the 
like. 1bis routine soiling of uniforms requires cleaning and replacement of uniforms." 

In contrast, according to the City, EMS captains are rarely involved in hands-on 
patient care, and aren't routinely exposed to uniform soiling. 

Finding And Recommendation: 

I find that EMS captains have direct contact with sick and injured persons on rare 
occasions. Thus, an increase in the uniform maintenance portion of the allowance isn't 
justified based on what paramedics received. 

I find that a Class A uniform is not required, but is voluntarily used on ceremonial 
occasions. Therefore, under the financial situation noted above, I am unable to 
recommend that bargaining unit members be compensated for Class A unions. 

I find that the cost of regular uniform components is higher than at the time of the 
last contract, and that an increase in the allowance is appropriate. 

11 



I recommend an increase in the annual uniform allowance to $400. This increase 
would be prospective only. There should be no retroactive payment of this allowance. I 
recommend no changes in the annual maintenance allowance, and I recommend that no 
special allowance be made for Class A uniforms. 

Issue# 5 Sick Leave and Absence Abuse Policy 

Management Position 

Management seeks new contract language regarding its attendance policy. The 
prior policy had different tracks for tardiness and for absence without leave. The newly 
proposed policy would bring those two together, along with sick leave and time and 
attendance guidelines under the same standards. The City is attempting to implement this 
identical policy across all of its employees. 

The language for the newly proposed policy is included as Appendix A, appended 
to this opinion. 

Union Position 

The Union objects to the proposed changes. It notes that it is a small bargaining 
unit, and there isn't an absentee problem relative to its members. It acknowledges that 
the union representing its subordinates (paramedics) agreed to this identical policy. 
However, it notes that the paramedics bargained, and it isn't known to this union what the 
paramedics received in exchange. 
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Finding And Recommendation: 

I fmd that the suggested policy is of a nature that under other circumstances might 
be implemented unilaterally as a management right. Questions about violation of this 
policy would be grievable. 

I find no compelling reason not to include the suggested attendance policy in the 
contract. The Union does not offer such a reason. What the Union does offer is the 
suggestion that the proposed attendance policy will have no meaningful impact on its 
members. 

Therefore, I recommend adoption of the attendance policy as proposed by 
Management, and attached hereto as Appendix A. 

Date: November 17,2009 
Westlake, Ohio 

Appointed Fact Finder 
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This 

I. 

. . . ..., • .,.,.;.._,.,' .;1.00,, . 
policy is effective$ s 'Ill. I,. aJ! !\!!2l~.JII.in the 
Sick/Absence Abuse l?rogram a.s of t'Dt.)j(;6&, that 
~loyee abal.l be considered to be on the same step of the new 
policy (i.e. if the employee is on Step·2 of.the old policy, 
the employee will be on Step 2 of ~· new policy) . 

Ellpl~ees· ·are expected to ·report to work at 'the regu,larly 
scheduled arrival time and renain at work unti,l the scheduled 
departure time. . Bmployees are expected to observe unpaid 
lunch and break ti.mi.s as scheduled. · · 

. An ~lo)'ee who flrils ·to 8ffbere. to atte"f'ance requirements. is 
subject to progressive discipline as .detailed in th~ schedule 
described in this po:Ucy. For ):he purpose of this Attendarice 
Policy, t:he two (2)· year :.:ule applies. If an employee's 
previous discipline was within a t..o (2) year time periQd, the 
employee will progress to · the. next st~ . of the . Disc~pline 
SChedul~. violations that are .JDOre thail .two. (2} years at .the 
time of discipline will no longer be· used against thelll. 
However prol:J:tessive discipline will be maintained from 

· .. '!.f~:~-~~~~~~~--*'-~~~~··!+~r~-~:~ .. :~~~.·:~==~~-~- :.~~ -l~: ·,. : .. 
Wbel:lever an employee is grantio4 an approved leave of· absence, 

. the time between the effective date of tl!.!! approved leave of 
absence and his/her retUrn to duty shall not be considered to· 
be part of the two (21 year' time period uienticmed a.bcwe'. Upon 
return to duty following such leave of absence, such employee 
.shall be required to comp1ete· the unexpired portiort of his/her 
two (2} year time period in order for "tile discipline to no 
longer be. used against them~ · · 

II. For purposes of this policy, standards that apply to 
foll.owing •attendance•. include and are . contained in the 

· categories: · . . . · · · 
A. Absence Without Leave (A.W.O.L) 
B .. ·Sick/Absence Abuse control · 
c. Time and Attebdance/Kronos GuidelineS 
D. Tardiness·eontrol 
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A. 

1. 

3, 

. . 
~ WXHOtiT LU.VJ: c.a..·w.o.L. l 

. . 
. City employees are responsible for reporting to wo:rk at 
thei:r :regularly scheduled t~s. :rt an emplayee· is unable 
to· rePc>rt to wo:rk dl1e to· illness o:r .for any other. 
emergency, the employee must notify the City of Cleve-lillld 
no la-te:r than one. {1) hoUr ·p:receding the scheduled 
starting _eme for the t:·irst· !lstl day of the absence. 

Bmployees wl!-0 do not report to work and do not QS-11 in 
withl.n one {J.) hOur after the start of work will be 
considered A.W.o.L. An employee will aJ.s0 be. considered 
A.W.O.L., if without the apProval ·of hl.s or -her 
superviso:r, he or she dep&rts f~ his or her workSite. 
before the end of his .or .her shift or. workday o:r for 
,,lllc;heduled breaks. · 

Time rec;:o:z::d& should reflect the· prope:r notations of 
A. W. 0. L. . on the days of each · occu:rrence . . Once Ch"e 
employee· centacts the designated authority, his or her 
status may change from A.W.O.L. ·to either $l«:USed Abs""ce 
o7: Unexcused Absence, froni "tblit ·Point forward •. The reason 
tar absence will"be noted A.W.O·.L. and the. employee will 
not, receive pay for this. period. · 

A.W.O.L. hdgD&tiOD 

-~-~~- ED!P1Q¥WII whp "" A.W.Q,L. fQr. five . !~) com~~tive_._.~----·· 
scheduled work days· may. be termed A.w.o.L. resigned. 
~ ei!Plo}tee lllllSt be notified of such a detuminati~ in· 
person or by certified mail to his or ·her last known 
.address. -~affected emploree mUst contact his o:r her 
SuPervisor or .i\ppointi.Og · Authority ,rithin the period 

· designated in the ·notification, to explain the fail=e to 
report to work. 

2. If the 8111Ployee fatls tO· supply · a satisfacto:ry 
expl.ai>ation, as determined by the Appointing AuthOrity, 
within. the· period identified in the notification letter, 
he or._she shall be deemed A.W.O.L. resigned, and the 
AppOinting 1\Uthority should then cotify the Civil Service 
Cpamission of the resignation, as -11 as provide the 
Commissiqn with copies of ail relevant documentation 
pertaining to. the resignation. · 

3. ~ice of the ent:ry of an emplOyee's A;W.O.L. resi~tion 
must be sent to tbe employee at his or her last · known 
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address; along with the :bidication that the e~Jq?loyee may 
appeal to the Civil service Coalllillsion or file a 

· gl;"ievance at Step 3 of the Grievance. Procedure, within 
ten (l.Ol working days of the notice issued to the 
employee. 

4. :Deeiuing·l!ll eii!Ployee A.w.o.L. resigned does not preclude 
simult~ous or subsequent disciplinary: action. 

B. S:Ic:xJABSBIICB AB'O'SK _COII'.rll.OL 

· ~h sick leave, the .City accoaimodates employees who, due 
to· persona.! or. faaily illness, cannot report to work. Sick 
leave is not to be used as additional vacation or personql 
leave •. Bmpl.oyees .found abusing· sick leave priv:J.leges will be 
subject to disciplinary action. 

Sick/Jibsetice Procedures 

1. To control absence· al:>use, · it ·is necessary. tbat all 
· Appointing AUthorities compile .accur'ate attendance 
records: 

2. ·All· al:lsences are to be reported. b)t the· employee prior to 
the start of. the employee'.& work shift, or as soon 
the'reafter as possible, bl.lt in no case more than OD!!' (l.) 
hour after·the start of wbrk. 

----~- ·"""·······--m.l..-.. Eo~; "''l!lloYNJI )'bQ frt ~aged in twenty-foUr (24) hour 
.~rations, tbe employee wi'll be requind to report .n--.--~----· 

· absence no lai:·er than the employee's scheduled starting 
time.. · 

4. +f an employee does not notify· his or her supervisor or. 
the designated. sick· call-in line of an absence, be or she. 
will be considered A.w .. o.L. 

s. The supervisor nnist· .in;fom ~s qr·lier employees where, 
· when and whom to call when reporting. their· absence. 

6. The date. of al:lsence and the reaSC>ns therefore must be 
·accurately recorded. call-in procedures should· include 
.such det.ails as: · · 

a) Reason for absaence 
bl Ti111e of notification 
c) Name of person reportin~ an absence 
d) Expected date/time of return 
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. . . . ·.· .... -~-- ~ --· J 

Sick/AbSence_ Abuse ·Program 

:1.. The basis for rsview ·for disciplinary action 111hall. -be 
more· thali thirty · (30} hours of usage within' a roll.ing 

. calendar quarter, or when an employee exhibits a pattem 
of usage. within any time period. For purposes .of this 
attendance policy, •rolling calendar quarter" shall be 
defined ·as ariy consecutive three (3) month. period, 
calculated from the first day of the month. 

~- A basis for review for disciplinary action may inclu4e 
absences occurring before or after vaC:ation and/or 
personal leave; al:ISences occurring repetitively before or 
after- -eltends· or holidays; absences occurring 
r-epetitively immediately before or after paydays.; 
absences occurring repetitively-When difficult jObs ~r· 

· assigmnents are. acJ?edrrlec1; absenteeism causing indiviciual 
work performance to . suffer; absences occu=ing 
repetitively during certain t~s of the month or year. 
A basis for review for disciplinary actio~ may include 
consisterit;.ly using most, or all, earned sick leave each 
year, i.e·. ·eq:.:L(Jyeea utilize more time than wba.t has been 
eaxned{excused UJ4/or unexcused absences). 

3. In "no case shall an ·employee• a a<;:Cumu1ated sick leave 
balance be tbe sole determinant of a pattern of_ ~se; 
however, it ~~~ay·be a component . 

.. 4; ... oitJcipl~ .. ·. aat'ob.:~:- sflcnitlt • ne.e ::erg;- . !uip8iieC!• .. ;ptgg ... 
circulllatances shoW an absence· of -apuse, i.e.·, serioUs or 
chronic illness or injury, hospit:aJ.izati~n, approVed·. 
FMLA, appreved leave of abaen~e or work related injury 
even if the affected employee · hall · exceeded tbe 
aforementioned thirty/forty (30/40) hour limit. 

. . 
··. . 

· 5. Non-traditional shifts (i.e. 12 hour shifts) will be 
reviewed for disc:Lplinary action with the usage ·of· forty 
(40) hours or more within a ca1endar quarter, as defined 
above. · 

6. All non-FMLA and ~-hazardous· duty injury absences are· 
to be considered. ·regardless of whether the · employee• s · 

· absence .is doc:umented or \lildocUIIIented, · or an employee 
requests paid or unpaid sick leave. 
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7. If· an employee ba,lS used more than thirty/forty. (30/,0) 
hours of sick leave wi.thin. a rolling .calelldar qua+ter; 
ihe ·employee wil.l be notified in writing. and may be 
subjected to progressive disci~lin~. 

a. ·Medical excwies and · pl:tys ician • s certifications shal.l be 
dOCUIIIellted on a Medica). Information Forl!l (Mil")·. 

9. · 'l'be validity of all medical excuses and physician: s 
certifications may .. be subject to review by a City 
Pbysician and/or management. Any such medical examination 
by the City Physician shall be· done em City time. 
?alsification of a ·medical excuse can result in 
discharge. 

·' 

c. •,:·.-

.The City of Cleveland acknowledges the value of ·a 
comprehensive City-wide standard, ·accurate t~eeping system 
through which empioyee attendance records can ~ main~ed: 
Tb!! City of Cleveland expecta eve:y employee to follow uniform 
guidelines as they use the . Kronos timekeeping system. 
Elllployees of· the -City of Clevelimd tnay be subject. to· 
discipl;inary action for time and attendance a.buBe . . 
Procedures 

·· · 1.: · ::ne-~~ Sy.teir r ... me- TneamJ. ~A wm:C:n &§Y~ 
atteudanc::e· records are. maintained •. Bnlployees · ~ expected 

. to utilize this system''iio that .ti~eeping is unifo:rilt and 
reliable.:. · 

2'·. The City will dock e~~ployees on i:he buill of one-tenth 
·(1/10), or· s~ (6) minutes per hour. · 

3. Kronos cards are the proPertY of the ~ity of ·cleveland 
and are isstied.to each employee to facilitate·accurate 
timekeeping. Swipe .cards are the responsibility of the·. 
employee.. . I!IDployees must notify the supervisor 
illllllediatel,y if a swipe card. is lo~ or Cla:aiaged; A· lost or 
damaged card nust be replace4-unless otherwise directed 
by the DeJ>artlllent/Di~!J:!;'~:· .'l'hi!.' ieP.la.;::emept. card must .be . 

. obtained fro~~ the .~t/Divisi9Jl. clesigilee withi.n t'IID 
(2) days of the first missed swipe .. The· first (lst) 
damliged card will be replaced at the City of Cleveland's 
expense. A $10 .. oo ·fee will be cha:rged for a lost, 
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~~. or an· additiorui.l. replacement of tlie city ot · 
clevelaDd ~ swipe card. 

. . 
· 4. JUl ll.ffec:ted llllfl~ wi.ll be b~ a n......... card tbat 

is to be uSed· to· lf'wipe in· and out of tba asigned 1traDOII 
Tillie cloc:lc. •SWipe• refe:rs to any •1U111 an emp~oyee 

· reports their atteudance thrOUgh l.trOn08. 

s. The ·l:rODOa card is to be used ConeiaJ::ent with the 
:following guidelines: . 

· a) bally· swipes are required as fallows: 

c) 

1) Start of wrk day 
2) IAmCh period {deterai!Wd b)'. ~visiOZJ&~ 

opentlng policy) 
3 ) BDd cif work . day . 

under no circualstences may. an ~loyee swipe 
another eJIPloyee in or out. Any and al:j. employees 
involved in this type of 'violation may be subject 
to p:ro!Jrassi v:e discipline. ., 

·In/out rounding ru1es-. A City wide standard policy 
heS · ~ ~tablished rsgarding the •rotmding• of -

' time within the ItrcmQs system. The examples listed. 
bel.ow aSJIIIwDe. an 8:00 a.m. start time and ·a S:Oii 
p.m. em· time, with a one (1) boui unpaid.lWch~ 

1 r 'I'J 
precede the. employee • .a .. scheduled start tiate • 

. Any swipe within that w~. i.e., 7:U a.m. 
to 8:00 •·•· will :round to the' scheduled stiirt 
ti-, i.e.· a:oo ·a. .• a.-. · 

2) Lata in IIWi.pes -- A.l.l swipes one (i). adzmte ·or· 
more. after. the scheduled start will be docked 
;!.n • i.D.crements of six { 5) minutes to ths next 
tenth of an bour, i.e'., a:olli..m. ·to S:06a.11. 
w:q.l_be docked. cme· tenth of an Aclur, S:D-7a.m. · 
doc::!ted two tenths o~ an· hoUr, .etc·. · · · . . ' 

IITOTB: The 1tronoB system will 

dl.scJ.Plinary ~····· 

. . . 
record· exact swipe times ·for 

3) · Barly Cllit sWipes -- All swipes ODe {1) lllinute 
·or greater be:fore the scheduled end time will 
be · rounded back one _tenth of . an hour, i.e_. , . 
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4:59 p.m. to 4 :·54 p.m., docked cme tenth of an 
hour; 4 :53 p.m. ' dcx:ked two tenths of· an hoUr. 
etc. 

4) :t.a:te out swipes -·- A 1:2 minute window is 
recognized during s:oo p.m. to S:i2 p.m. snd 
would round back t:O the scheduled end time· of 
-5:00 p.m. :tn. the ·event that an employee 
swipes out after the Clesignated 12 minute 
window,· the appointing authority must make a 
determinaiion as to whether overtime pay is 

5) 

_ appxopziate. . This determLnation will be 
reflected by an entry into the ltronos system. 
If it is determined thet the. swipe was 

inadvertent, that is caused by negliger~ce on 
the · Part of the employee., that eaployee will 
be adyised verbally tpat future instances of 
i:his nature could :risult in discipline,. and 
that in any event they will not.- result in 
overtime pay. For overtime to be valid prior · _ 
supervi.B~r approval must be received. 

Missed swipes -- Whenever· a swil)e is missed an 
employee 11\USt notify the ·supervisor 
immediately. J;f the employee· · notifies the 
supervisor prior_ to . the beginning of. t~ 
sliift,_ the .. employee will be paid from the_ 
regularly scheduled starting. time. There aJ:"8 

. "missed-swipe• forms for the supervisor to 
~~---··-~-------~----'"-·---·--~-~-->- ---~--- iridieate iipprovaT:"""--.:r·~·-aupei v tsor -•'1.- - ---- - · -·-- ~----- - -

notified atter the shift- has started, the· 
employee wil1 be paid fro~~ _'the· time -of 
notification. Lost, misplaced snd forgotten 
swipe. 'cards are subject to_ this prOvision. _To 
be disciplined . unCier -the 1tronos Guidelines, an 
_employee IIIWit have missed three (3) swipes in 
a pay period. All employees~ swipe records 
will be reviewed at the end of each pay 
period. . -

Prograa 

l. :tn particular, violation of guidelines relative to late 
swi.pe or fiU.lure to swipe .. -..will be treated as incideJ>ts 
which may be supject to progressive discipl:i,n.!.J-!Il~r of 
the Attendance Policy. 
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2. All-. eeplope u.y. be 11Ub3act to pzogz:Nsive cH.•dpl.iDe if 

: . t:hel:1l .are three (3) or illo%e Jd.Bsed w.i~- ~ a pay 
pe¥-. .. ... -

.D. 

~ City of ClevelAuld. apects evezy nployee to gift tlle. 
cttizeDS of Clevelaud ·a full aDd p:r:oductive· day of lfOI:k. 1'be 

. City of Cl~ ckfiue8 "tardi.Dells• aa ·any UJI&utborized 
abstmCe from warlt for III1Y -~ of tiae. Bllployael of 
the City of ClevelaDd -y. ~ subject to di.sc!Jil.i.DarY action 
·for t:ardilless. TUdineS• is being l&ee for work: · . · 

1 •. :at tbe be!J1mi~· of tb.e scb46nle4 llt&rtiD!J ~· 

2. ~~ ~ ltJII:C!h or 

· · 3: :r;&turmng fz:olll·=-a~t. 

1- . BllplQYeNI wbo are ·late -- than c;me. (1) .bour at the . 
begiDiling of t:ba sche4uled n..rting time . will be 
CODBidez"e4 abflent withoUt 1-ve. aD4 u.y be .ubject to 
£1XoSi!WB.i~ di.acipllDe UDdel: tbe Att...,.,•nce Policy . 

. 
2. 1ony eaployee wbO is dettmained to. be tardy u DOt 

~---:.__-::--'""_amitttjd ~ 8P--qp !l!lf' aiased t.t.e. --·--··----

'fUdiue•• CODaOl PLosi+li!a 
A.. Au aploY- arri~ ,la1;e t!Jree ·(3} ~ Within a pay 

period -.ay l:le .pl.aced. on tbe di.ac!JI"Une 8Chednle for tb.e 
At~~·nce PolicY. 

· B. · 'J.'be. eeployee will be pxugz:e.-ed· to tll,e DGt .level of 
&sciplJJie for, arri"ld.D!J late three (3) .t•~. Yit:bin a nav · 
~od- ~- -~ 

. · m. D.isaip~· •alaedi!le. · · . . . , . . 
Blllploytlell 1lbo violate. any of tbe al:iova st:.sndaz:d"s are .-ubject 
~progressiVe- di.scipllne"accoxding to the fol.lowi.Dg.,...bednle: . . . . . 

~ l: ifritt~ waz:ning J: 
Step 2i Written W.z:ning J:J: 
Step 3: One (l) Day Suspension 
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A. 
. . 

PJOog;r .. ai'9B 1Jte£N1 ill .di.acipl:f.De vj.ll ba P£8ce&ao:! :by a 
pn-diaci.pliJluY COilferem:e. '1'be eaployee -will be 
uatitiecl in writ:iDg of the date, · tiM of. t:blt ccofereDCe, 
aDd right .to ~t · tbe preseuee of a. representative. 

' . 
An e.ployee .Jiu t:11e right to !lave hia or her unicm 
~entatbe attend the . jJre-di~ipl~ . 
CCIQfeft~Dce. . . 

B.· eopiu of·- ll4'nn:lle .U.ciplillary ~ vi11 be atmt to 
.t:Jie CivU. Service cr-1••icm, 'J;ba eaiPloytae aDCl tl!e ~-

. . 
. c. '1be .l:IUJs ~ ~ foor diecipl.ina%Jf actionllll.y .inel~: 

1. Any~~ Qt MOx. u at~ by thia pol.icy._ 

2·. MDA· tlllm t.IW:t'yo '(30) boUie .of aiCk time 'I:IAp' 
within a rolliDg caleudar quarter excluding l'JILA. 

3. ' Three (3) or ,_;. ada~ aw:l.pea in a pay period. · . ·. 

•· ArriviD!f late tbree (3) or ~-~ ill a pay 
~--.-~------......---_-__:__ __ R!rioc:l· ___......, ____ ..._,..,....,...-~,._........:..... __ __.....__,_..;,_~-·---~--..-----·-..-

'· ·. ....... ·~ 

...... . -...... 

•. 
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Michael L. King 
P.O.Box221312 

Beachwood, Ohio 44122 
440-617-9213 

micnae!nucr'a notn1at!.cmn 

June 23, 2009 

J. Russel Keith, General Counsel & Assistant Executive Director 
Ohio State Employment Relations Board 
65 East State Street, 12th Floor 
Columbus, Ohio 43215-4213 

Re: SERB Case No. 06-MED-1448 

Dear Mr. Keith: 

Enclosed please find an opinion for the above-referenced matter. 

Sincerely, 

--:rndi,DJ ~~--
Michael L. King . f 

Enclosure: 

STATE EMPLOYMENT 
RELATIONS BOARD 

zooq NOV 20 P tt: 32 
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