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STATE OF QHIO
STATE EMPLOYMENT RELATIONS BOARD

In the Mattar of

State Employmant Ralations Board,
Complainant,

snd

Ohio Civil Service Employees Association, Logsl 11,
Raspondent.

CASE NUMBER: 92.ULP-01-0010

QPINION

MASON, Board Membar:

This case comes befors the State Employment Relations Board ("SERB"™ or "Board™)
on exceptions to 8 Mearing Officer’'s Proposed Order issusd on March 1, 1985. For the
raasons stated balow, wa fingd that the Ohio Civil Service Employoes Associstion, Local 11 |
{("OCSEA") committed an unfair labor practice in violation of O.R.C. § 4117.11(B)(6) by failing
to procoss the termination grievance of Terenca L. Kizer, S1. in a propsr and timsiy mannaer. ..

Wae also finrd that the grievance 8t issue was not likely to ba meritorious.
. BAQKGROUND

Terence L. Kizer, Sr. filad an unfair Iabor practice charge with SERB on January 8,
1982, alleging that OCSEA had failed to process & grievanca concarning his removal 8s a
Youth Leader by the State of Ohio, Departmant of Youth Services '"DYS") on Septembar 21,
19980. By a directive issuad on June 4, 1892, ths Board found probebls causs 1o teliave that
OCSEA had committed an untair labor practice in violation of O.R.C. §§ 4117.1 {(B){1) and
(6) and dirscted this matter to hesring. On March 1, 1995, the Hearing Officar's Prcposed
QOrder was issuad, finding that OCSEA had violated O.R.C. §§ 4117.11(B)1) and (6) ard that
Mr. Kizer's termination griavancs was not likely to bs meritorious. OCSEA filed exceptions
to the proposed ordser, and the Complainant filed a responsz to the exceptions.
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I RISCUSSION

A. QCSEA Vielated O.1.C. § 4117, 1 1(BHE]

O.R.C. § 4117.11(B){6} provides:

(B It is an untair labor practice for an employse organization, its
agents, or reprasentatives, or public employaas to:
e o0

{6) Fail to fairly represent all public employess in a bargaining unit].]

The first issus in this case is whather the employes organization, its agents, or
representstives acted srbitrarily, discriminatorily, or in bad fgith and, thus, failed to fairly
represent Mr, Kizer in violation of O.R.C. § 4117.11(B}6). Thars is no avidance in the record
that OCSEA acted in bad faith or in a discriminatory manner toward Mr, Xizar. Thus, the only
issue is whether OCSEA's conduct was arbitrary. in /n re Qhio Civil Service Employees
Assn/AFSCME, Local 11, SERB 93-018 (12-20-93), SERB discussad its standard for finding
a violation under O.R.C. § 4117.11(B)(6). SERB stated that the standsrds of /n re AFSCME, .
{focal 2312, SERB 85-028 {10-16-89), (hereinafter "AFSCME™) and Air Line Pilots Assn., Int’l,
v. O'Neil, 449 U.S. 65,111 8. Ct. 1127, 136 L.R.R.M, 2721 {1981) thereinafter “O'Neil), .
are both proper standards to determine arbitrarinass in O.R.C. § 4117.11(B}6) viciations. in
AFSCME, supra st 3-203, SERB defined what constitutes arbitrariness in the duty of fair

representation contaxt 83 foliows:

Ths forsgoing practicel considerations form the foundation for our determination
of whathar a union’s action is "arbitrary.” [n making such an assessment, this
Board will ook to the union’s reasons for its acticn or inaction. Is there a
rational basis for the union’s position? If there is, the action is not arbitrary . . .
i there are no appsrent factors that show lsgitimate reasons for 8 union's
approach to an issus, the Board will not sutomatically assume arbitrariness.
Rather, we will look to evidence of improper motive: bad fsith or disctiminatory
intent . . . In the sbsancs of such intent, if thers is no reticnal basis for the
action, arhitrariness will be found only if the conduct is so egregious as to be
veyond the bounds of honest mistake or misjudgment. (smphasis addsd).
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In O°Neill, the U.S. Suprema Court 2tated a sirnilar standard for arbitrariness as foliows:

A union braachass its duty of fair representation if its actions are oither arbitrary,

discriminatory, or in bad faith. A union’s actions ara arbitrary only if, in light

of the fectual and lagal landscaps at the time of the union’s actions, the union's

behavior is so 7ar outside a wide range of ressonableness . . . &8s to bs

iraticnal. (emphasis added).

Clearly, undar both standards simple negligencas is insufficient to find a violation of tha
duty of fair representation, and under both standards the conduct at issus must sxcesd honest
misteke or misjudgment in order to constitute arhitrary conduct in violation of the statuts.
The grievance and arbitration process is by no means expected to be error-fras. Mines v.
Anchor Motor Freight, Inc., 424 U.8. 554, 91 L.LR.R.M. 2481 (1976). Also in /n re Ohio
Haalth Care Employees Union, Dist 1199, SERB 92-020 (12-20-93) (hereinafter "District
1189%), the Board pointed out that while simple negligence cannot be the basis for finding a

violation, gross neghgence can.

Applying the above principles, we find that OCSEA’s conduct was arbitrary and,
hence, in violation ¢f O.R.C. § 4117.11(B){6). The record ir this casa is vary extensive, full -
of detailed facts and many credibiiity judgments. What follows is a summary of this large
racord. After a pre-disciplinary cenference in which Mr, Kizer was represanted by OCSEA,.:
Mr. Kizer wss terminsted effective September 21, 1990. On the same day, September 21,
1990, M:. Kizor told Ms. Mackey, sn CCSEA Union Steward, that he wanted a grievance filed
on his termination. Ms. Mackey said she would represent Mr. Kizer on his grisvance,
However, Ms. Mackay naver filed a timely grievance. Moreover, hsr extensive efforts to
conceal her failure to timely file the grievance is unacceptable in the fair represeritation srana.

The empioyes organization never mads a determination that a grisvance on Mr. Kizer's
termination, if the grisvance had been filed, lacked merit. Morsover, there is nothing in the
record to show that thers was sny rational reason for OCSEA not to process such a grisvance.
The standard procedurs for filing grievances called for the assignment of & number to sach
grievance when it is filed. The alleged grievance had no number; Ms. Mackav could not
oxplaii the absence of g grisvance numbar. Ms. Mackey insisted that she did file s grievance
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on the effective date of Mr. Kizer's termination. However, she simultansously claimad that
she followed Mr. Kizer's instructions to wait until ha discussed the issue with 8 lawyer before
filing the grisvance. Shs aiso could not explain how the grievance she had filed resched
neithar the employer nor the unicn otficials who g/ways receive copies of each grievance filed
with the employer; how the copy of the allsged grievance, thet was found just before the
hearing in thie case in Mr. Kizer's parsonnsl file without 8 grievance number, got there; why
sha naver followad up on the grievence; why sha sant an alloged copy of the aliagediy filed
grievance a second time when Mr. Kizer inquired sbout his origina! grievance; and why she
destroyed ell the documents regarding Mr. Kizor's grievance less than a year afier the alleged
prievance was filed but before the grievance had baen resolved (ot spproximately the samae
zime that OCSEA itse!f was investigating the Kizer case). Thus, her testimony regarding these

svents is inharently contradictory.

When a grisvance involving termination is not properly processed and there is no
rational basis for the sction, when the union representative is an experienced person who
knows the proceduras, the duediines, how to ask for extensions of time, and the like, and
whaen the rapresentative’s actions are irrational and contredictory, this conduct is so egregious
as to be bayond the bounds of honest mistake or misjudgment. Thus, under the AFSCME
standard, Ms. Mackey's conduct constitutad arbitrary behavior and, hence, was in violation :
of O.R.C. § 4117.11(BKE). Ms. Mackey's actions were arbitrary &s well under the O‘Neill
standard since, in the light of the factual and legal landscape at the time of her actions, her

behavior is so far outside the wide range of regsonablanass as to be irrational.

8. QCSEA Did Not Viglate Q.R.C. § 4117, 11(8)(1)

O.R.C. § 4117.11(B}{1) provides in ralevant part.

(B) It is an unfair labor practice for an pmployee organization, its
agents, or roprasentatives, or public employees 10!
& & &

M Restrain or cosrce smployees in the exercise of the rights
guarantead in Chapter 4117. of the Revised Codel.}
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The theory behind tha finding of an O.R.C. § 4117.11(B)}{1) violation is that if
Ms. Mackey did not want 1o reprasent Mr. Kizer, she owad it to him to either tall him to file
hig own griavance or to arrangse for another union officis! to handle it. Sha took neither course
of action, prejudicing Mr, Kizer by not filing & timely grievancs over his termination. Thus,
under this theory, OCSEA violsted O.R.C. § 4117.11(B){1) becauss Ms. Mackey's actions
prevented Mr. Kizer from pursuing his own grievance under O.R.C. § 4117.03(ANE).

Neither the racord nor the law supports this theory. First, this thuory 8ss5umes that
Ms. Mackey did not want to represent Mr. Kizer when he asked her and shs agrasd to
raprosent him. Thers is no avidence in the record to support such an assumption, Second,
foran O.R.C. §4117.11(B)(1) violation to occur, the record must reflect evidence of restraint
or coercion. Nons is present here. ‘The statutory language in O.R.C. §4117.11(B)1) is
different from the paraliel section O.R.C. § 4117.11(A)1)." To prove a violation of the
former, evidance of rastraint of coercion must ba prasent; 1o prove a violation of the latter,
avidence of interference will suffice. Thus, not every 0O.R.C. § 4117.11(B)}6)} violation
automatically antails an O.R.C. 5 41 17.11(B){1) vioiation. There may be occasions whiere the

facts give rise to both violations. However, this is nct the case hers.

C. Remedy

Since we find that an O.R.C. § 41 17.11{B)(6} violation occurred, the next issue to
dotormine for remedial purposes is whethar Mr. Kizer's tarmination grievancs, had it been
processed proparly, would have likely baen meritorious. in District 1199, the Board hald that
where improper handling df a grievance is the basis of n O.R.C. § 4117.11(B)(6) chargs, the

10.R.C. § 4117.11(A){(1) provides in part:

(A) It is an unfair labor practice for a public employer, its agents, or
represontatives to: ' .

1) Interfere with, restrain, of CO8C8 employeas in the exercise af the
rights guarantesd in Chapter 4117. of the Rovised Code . . . . {amphasis

added).
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merit of thut grievance is not retevant to the finding of 8 violation; the grievance’s merit is

only relavant to the remedy after a vioiation is found.

OCSEA raised a concern that under the foregoing policy, smplovee_organizations must
process meritless grievances to avoid violations of O.R.C. § 4117.11(B){6). This concern is
unwarranted. it is wall established that an employse organization has wide discretion in
deciding whether to process 8 Qrievance based on its judgment as to the merit of the
grievance. Vacav. Sipes, 386 U.S 171, 64 L.R.R.M. 2369 (1967). Sucha decision depends
on the employee organization’s interpratation of thu coliective bargeining agreament it
negotiated, signed, and has a statutory duty to sdminister. This discretior is necessary to
enable the employse organization to properly perform its statutory duties and consistently
administer the collective bargaining agreement to all unit members, to represent all bargaining
unit employees fairly, snd to present good and consistent cases before arbitrators. Hence,
where an employee vrganization in interpreting the collective bargaining agreement makas a
rational judgment in good faith that 8 certain grievance has no merit and, dased on this
judgment call, decides not 1o process tha grievance, no O.R.C. § 41 17.1 1{B}6} viniation has

occurred.?

Where the failure to process 8 grievance was not based on a decision that the
grievance lacks merit, but instead resulted from bad faith, discriminstory crnduct or arbitrary
bshavior, a violation will be found regardigss of the merit of the grievance. Thus, employse
organizations have ths discretion to decide not to pursue a grievance on the basis that it lacks
metit. Howevar, when no decision on the merit is made by an employee organization, &
finding cf arbitrariness, bad faith or diseriminatory behavior will not be redesmed by a later
finding by SERB that the grisvance was not likely to be meritorious. In such 8 case, a
violation will be found and the merit of the grievance, or the lack of merit, will become a
factor only in the fashioning of a remady. No damage awerd wiil be issued without a finding

that the grievance was liksly 1o bs meritorious since 10 act otherwise will reward a properly

38¢w, e.g., In re Ohio Civil Service Employees Assn/ASSCME, Local 11, supra; In‘re Ohio
Heglih Care Employses Union, Dist 1188, supra, and /n re OAPSE, SERB 93-021 {12-21-93).

2\
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disciplined amployee for misconduct, 83 stetad in District 1189, or an individuel who had n¢

contractual right to the remedy aought.

In the case at issue, OCSEA scknowledged that it never made 8 judgment that the
grievancs lacked merit. Nowhare is it even argued that the merit of the griavance was aver
discussed, tet alona that it had been determined to be lacking. The resolution of this issus is
determinad to a great extent on factual snalysis and credibility determinations rather than on
legal snalysis. After reviewing the racord along with the hearing officer’s substantial
credibility determinations and the analysis of various witnesses’ tsstimony, including some
contradictory testimony, we conclude that Mr. Kizer's grisvance was not likely to be
maritorious. As a result, the appropriste remedy in this cese is the issuance of a notice 10 '

employees to bs posted for sixty {60) days.

M. CONCLUSION

For the reasons sbove, we find the Ohio Civil Service Employees Association, Local 11
violated O.R.C. § 41171 1(_8)(6) by failing to process the termination grisvance of Terence L.
Kizer, St. in 8 proper and timely manner. We also find that OCSEA did not rastrain or cosrce
Mr_ Kizer in his statutory rights and, thus, did not violate O.R.C. § 4117.11(B){1). Further we
fing that the termination grievance was not likely to be maeritorious. Therefore, the remedy
shall ba the posting of a notice to amployess issued by the Board, to be posted for sixty (60)
days in all work locations of the State of Ohio, Department of Youth Services, where OCSEA

customarily posts notices to members of the bargaining unit.

Pohler, Chairman, and Pottengsr, Vica Chairman, concur.
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