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STATE OF OHIO
STATE EMPLOYMENT RELATIONS BOARD

In the Matter of
Guernsey/Nohle Education Associstion, QEA/NEA,
Empioyee Organization,
and
Guernsey County Board of Mental Retardation and Davelopmaental Disabilities,
Employer,

CASE NUMBER: 94-REP-03-0044

QPINION

POTTENGER, Vice Chairman:

This reprgsantation case s before the State Employment Relations Board ("SERB")

upon the filing of exceptions to the Heaning Othicer's Recommended Determination issued on :

June 14,1995, and the fling of responses to the excepuions. For the reasons below, we find

the Guarnsey County Board of Mental Retardation and Developmental Disabilities has failed -
to produce substantial evidencs that the Program Nurse in qusstion is 8 SuPBIVISOr in
accordance with O.R.C. § 41172.C1(F}, Accordingly, the Employer's amended Petition for .

Amendment of Certfication 15 dismissed.

Developmental Disabilities ("Employer”) filed en smendad Pstition for Amendment of
Certification with SERB for the purpose of removing one amployee, Phyliss Wright, occupying
the classification of Program Nurse, from a bargaining unit represented by the Gusrnsey/Noble
Education Association, OEA/NEA {"OEA"). A public hearing was held to determing whether
any change in duties performed by Ms. Wright warranted a change in her status from a public
employee to a supervisor s defined by Ohio Revised Code {"Q.R.C.") Chapter 4117. The

Hearing Ofiicer’s Recommended Datermination, issued on June 14, 1998, concluded that Ms.

). BACKGROUND

On March 17, 1994, the Guernsey County Board of Mantal ‘Retardation and
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Wright did not meet SERB's standard for supervisory status and should, therefore, remain in
the bargairing unit. The Employer filed exceptions to the recommended determination on
Jung 26, 1995. The OEA filed 8 response to the excaptions on July 10, 1895.

The Employer operates a one-shift daytime mental retardation and developmental
disability facility. Ms. Wrnght, 8 registered nurse, i1s employed there as 8 "Program Nurse.”
Ms. Wnght 1s the only registered nurse at the facili{y and there are no licensed practical
nurses. Ms. Wnght's job dutigs as a Program Nurse have remained virtuslly unchanged since
1986 and have not changed maternaily, with the exception of delegating certain nursing tasks,
since SERB's approval in April 1992 of a joint petition filed by the present partias to add the
pasition to OEA’s existing pargaiming unit.  Although the OEA snd the Employer disagree
whether the delegating functions now make the Program Nurse a supsrvisor under O.R.C.
§ 4117.01(F), the parties agreed duting negouations for their 1994-87 collective bargaining
agreement to let SERB, and then the courts, decide the issue of the exclusion/inclusion of this

position rather thar to negotiate the same at the table.’

The dstegatng functions in guestion arise from legisiation passsd by the Ohio d

Legislature that permuits registered or heensed practical nurses in mental raetardation and

deve.opmental disabiny {"MR/DD"I programs to delegate limited nursing functions to non- ¢

nurses. Pursuant to Substitute House Bill 715 ("Sub. H.B. 7157}, which became effective
April 22, 1984 each County MR/DD Board was required to formulate a written policy
addressing whether the MR/DD Board's non-nurse employaes would be permitted to give or
appiy prescribed medication or to perform other delegated nursing functions. The lsgislation
aiso provided that if the MR/DD Board's pohicy did aliow delepgation,? e registered or licensed

practical nurse was required to implement it. Accordingly, in October 1993, the Employer

'Findings of Fact {("F.F.") Nos. 1 and 2.
The trtaiming workbook of the Ono Board of Nursing defines "delegition™ as foliows:

"Delsegation” means the transfer of a8 selected nuising activity or task from a
licensed nurse to a traingd unlicensed person working under NUrsing supervision
in a selected situation. (Petitioner’s Exhibit 6).

A

-
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doveloped and implemented a policy suthorizing its RON-NUTSEA employees to parform nutsing
tasks and functions involving the processing of medication. Ms. Wright, the onily nurse at the
Guernsey County tacility, completed treining for the delegated nursing program in September
1993. Ms. Wright, however, did not understand her role to be that of & suparvisor, but

instead 8 nurse delegator.’

When present at work. Ms. Wright performs sll tasks associated with her job
dascription and has the discretion to deterrmine which nursing tasks to delspate in her
absence. Ms. Wnght determined that only those tasks involving no indepandent judgrnent
would be delegated 10 non-nurse employees to perform, i.e., dispansing medications and
applying topical medications. These particular duties hed pieviously been performed by the
pargnts of the MR/DD clients when the Program Nurse was sick, on vacaticn, or otherwise
unavailable. The coliective bargaining agreement between the OEA and the Employser provides
for an extra $:10.00 per day stipend for any non-nurse employee who performs delegated

nursing tasks in Ms. Wnght's gbsence :

Employees 10 whom Ms. Wright delegates nursing tasks are selectsd from among
those who have compieted a training program consisting of fitteen (15) hours of initial
instruction followed by five (5) hours of annual training. These smployees participate in the
training program valuntarily and must each perform the delegated nursing tasks five (B) times
under Ms. Wrnight's observation before they are permitted to perform the tasks on their own.
At the conciusion of the training course, Ms. Wright gives each volunteer 8 written test that
she grades From the test resulls, she determines which employees wiil be delegated nursing
tasks. If an employee makes a serious mistake due 10 improper training, Ms. Wright's license

could be atissue.

3 F. Nos. 3 and 11; Transcript ("Te.") 78,

‘FEF Nos. 4,5,9, and 11,

N
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The duties de'egated typcally nvolve picking up the medicetion 10 by dispensad trom
o locked cabinet and handing it to the client; observing the cliont take the oral medication; and
making 8 written 7ecord of the name of the client, the medication given, and the time of day
it was taken, as wali s noting any problems that may have arisen. No one on the gmployer’s
site diroctly supervisas the employess performing the delegated nursing tasks when Ms.
Wright is away frorn her job. A step-by-step manusl of sach procedurs is availatle at the site
whare any delegated nursing task is 10 take place. Also, a8 nurse is svailable by telephone

from another faciity to answer guesuons or deal with any problem&"

The first ume that the non-nurse stall was sllowed 10 pertorm the delegated duties in
Ms. Wright's absence was May 1994, In compiiance with state guidelines requir:ng a nurse
to check at least once per month to see if the delegated nursing tasks are being done.
Ms. Wright, upon her retuin 10 work . monitors the tesk(s) that she has delegated by checking
the medication records to make sure that the stalf member(si gave the proper medication to
the correct chent: by reviewing the fog to see i any problems arose: and by asking guestions

of stafi and chents regarding whether there were any prohiems or comgiaints.®

. DISCUSSION

A Definition Of "Supervisor” Linder O A. C.§54117.01(F)

The determination of whether an employee having particuler job duties gualifies as a
supervisor under O.R.C. 3 41 17.01(F) depends on tha facts of sach case. In re Office of
Coliective 8argaining, SERR 89-016 (7-13-89), O.R.C. § 4117.01(F) defines "supervisos” as:

[Alny individual who ias authority, in the interest of the public smployer, to
hire, transfer, suspend, lay off, recall, promote, discharge, assign, rewsrd, or
discipline other public smployses; 10 responsidly direct them; to adjust their

. F. Nos. & 6. 8, and 9.

5F F. Nos. 7. 9, angd 10.

&
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griovances, or 10 affactively recommend such sction, if the axsercise of that |
authority is not of & marely routine or clerical nature but requiras the use of
independent judgment . . . .

Previousiy, SERB held thet an individusl must exercisg more then one oi the
responsibilities listed in O.R.C. § 4117.01(F) in order 0 qusalify s 8 supsrvisor. Inre Office
of Collective Bargaining, suprg; in re Ohio State University, SERB ©0-005 (2-23-90). This
positiun changed, however, when the Board snnounced a neaw stancard for datsrmining
supervisory status in in re Mahoning County Dept. of Human Services. SERB 92-006 (6-5-92).

Specifically. the Board hela:

Accordingly this Board rules that henceforth an ingividual will be excluded from
a bargaining unit, pursuant to O.R.C. Sec. 4117.01(F), so long as the record
contains substantial evidence thet the employee has the authority to perform
one or more of the funcltions listed in that section. actus'ly exercises that
autharity and uses indapendent judgment in doing sSo.

/d at 3-10 ifootnotes omitted. emphasis in originah.’

The Mahonmg standard involves three (3) steps. Fist. the gvidence must show the

employee atissue has the authonty 10 pettorm one or more of the supervisery functions listed

\n Mahoning. supra at 3-19 n.1, we stated:

This standard is 10 be applec prospectively oniy. If en individual’s status has
previously been getermined through stipulation of litigation, we deciine to re-
axaming that status under the new standard. !t it is contended that the
individual’s duties have changed s0 as to justity a change of status, then the
party advocating the change must demonstrate a change of status under the
stsndard existing at the time of the original stupulation of litigation.

This statement was intended to foraclose parties from filing 1 aw actions to relitigate
this issug. In the present Cass, the change of duties for Ms. Wright were the resuit 0i a
subsequaint statutory change, the snactment of Sub. H.8. 715 affective April 22, 19924, Until
the passage of this legistalion, nurses lackag the authority to delegate these duties to non-
nurse staff. Naturally, the ability to delegate was not a consideration or possitility when the

“Program Nurse was added 10 the bargaining unit in April 1882. Because this substantial

change 1n *he factual underainnings of the parties’ previous actions was statutory H1 origin,
we conciude the appropriate standard 1o use in this case is the Mahoning standard,

W,
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inO.R.C.§41 17.01(F), which may ne evidanced by the smployse’s job description. Sacond.
the employes must actuslly axercise this authority, which may he iltustrated by specific
incigents in which the employee partormed the relevant function. Thitd, the axerciss of thie
tunction cannot be routing and clencal, but must nvolve indepsndent judgment. in re Meding

County Health Department. SERB 95-006 4-25-9%).

The Employer contends: {1 the evidence presented at the heating clearly asteblishes
Ms. Wright as 8 supervisor under the Mahoning standard and (2) the amengmaent 10 remove
the Program Nurse classification from GCEA's bargsining unit 15 necessitated by Sub, H.8.715.
After 8 thorough review ot the record, we tind insuthicient evidence 10 substaentiate 8 finding

that Ms. Wrnght 15 3 supervisor undef the Mahorning standard.

First, several ot the duties in quesuton pertain to training, such as salecting MR/DD
Board workers 10 pe trained 10 perform detegated nursing functions; training the selected
individuals. administentng. grading 8nd recording 1ests results from training COUrses. and
issuing ceruficates upon the worker's training Course completion. Training functions are not
activiies which will satisty the stangard for @ finding of supervisory status under O.R.C.-"
§ 4117.01(F} pecause they are not listed in this secticn. nre Medina County Healith Dept.,

supra at n.14.

gecond. the record does nol support the arqument that Ms. wright's supervisory status
is evidenced Dy wer providing aNgoINg supervision 10 the staff performing the detegated
nursing task, L€ supervIsing MR/DD Board workers’ distribution of medication, Sub.
H.B. 715 aliows for the supervision of those employesS parforming the delegated nursing
tasks to be on-site o, pursuant 1o sorne meens of telecommunication’, otf-site. When Ms.
wrnight is present on the job. she perfcrms all those nursing tasks that are otharwise delegsted
in her absence. The only time that Ms. Wright observes the NoON-NUISSSs parform delegeted
nursing 1asks is when, 8s 8 part of training, they are required 1o perform them five (8} times
under her observation beiore being authorized to do 80 }ndependenuv. On all other occasions,
the employees assigned these particulas duties must carry them out ON their own with the

assistance of e step-by-Step manual of, when necessary, withtelephone assistance of another

Q
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does not establigh het as their supervisor, n dererrnining which students or enroliees of the
Employer's Programs and services 8re 10 receive deiegotsd nursing services and in
documentmg theur peiformance quarteriy, Ms, Wright 1s not “hiring” or "assigning" within the
context of OR.C & 411 7.01(F), nor 1s she ‘promoting” or “rewarding” those employees
selected. in effect. Ms. ‘Vright 15 merely choosing from among existing volunteers who
themselves May exercise discretion as 10 whether to perform the delegated nursing
responsibilities by replacing her in certain pre-determined functions ® This sporagic delegation
of non-supervised. roytine 1asks does not elevate the person delegating such suthority to
sSupervisory status, Further. inasmuch as 1t has veen estabiished in the collective bargaining
dgreement between the OFEA and the Emgloyer that those volunteers performing the delegated .
Nursing tasks are 1o fecewve compensanon of $10.00 per day, Ms. Wright has neither the
discretion nor the authonty to "reward” these employees so as to establish her as thejr .

Supervisor pursuant to O.R.C. 5§41 17.01(F).

distiplinary act. This does not riss 10 the level of a3 demotion since this authority is only to
rerrove duties that are not routinely a part of the non-nurses’ jobs. In addition, pivotal in
astablishing an smployee's SUpervisery status is the sctual exercise of such authority,
Mahoning, Supra. Ms. Wright testified that she beleved she had autherity to recommend

disciphnary action for individuals who did not properly perform their delegated nursing tasks:

e
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howevur, she had not exerciseg such suthority.® Further, Ms. Wright testifiad that she did
not have the authority to compel the volunteers who weare delegeted ths nursing task to
perform those tasks.'® Bssed upon these facts, Ms. Wright's assumed. but unexsrcised,
authonty to discipline subordinates fails to ssusfy the Mahoning standard in g5tabiishing her

8S 8 supervisor.

B, Use Qf The Tpem "Supervision” In Sub. H.8. 715

Section 151(CH5) of Sut,. M.B. 715 provides in part;

An MR/DD board worker shall give or 8pply prescribed medicstion or
perform a delegated nursing task only pursuant 1o the direction and supervision
ot the nurse who delegates the Authonity 10 give or apply the madication or
perform the nursing task. The supervision may be on-site of, pursusnt to some
means of telecommunication, off-site, but must meet the standards established
by rule of the Board of Nursing adopted pursuan- to division (E) of this saction.
A nurse who delegates authorty to give or appiy prascribad madication ramaing
rgsponsible for the care of the MR.DD board chent. {emphasis added).

The General Assembly used the general term “supervision™ without any speceal
language in the provision atissue. The Fmployer argues that the foregoing language n Sub.

H.B. 71515 controling under 0 R.C. Chapter 4117 and requires the exclusion of the Program -

Nurse from the bargaining unit as a supervisor This contention is not persuasive. The use
ot this general term does not contiol over the specific detinition of “supervisor” under O.R.C.
§ 4117.01(F). Mad the General Assembly intended such an interpretation, it would have

manitested its intent within Sub. H.B. 715,

The O.R.C. § 4117.01(F) definition cCtearly applies to the actions and responsibiities
of one individus! toward pubhc emplovees. However, the use of the term "supervision”

throughout the Code is not likewise rgstricted. For example, the act of supervision can be

*Tr. 39-40,

Tr. 85.
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performed by 8 county probation dspanment {0.R.C. § 29%1.05), by a schoo! district bosrd
of education or a nonpublic schaol fore-school sarvices oparated by ur under s supervisior -
O.R.C. 6§ 3109.051) or by the Pubhc Utiltias Commirsion {commission has gu.wral suparvision
over all pubbc utiiies withuy 115 juhndiction ang over certgin othar companies - O.R.C
§ 4905.0€) The Ohvo Rewised Code not only discusses superviseon of public employees, oul
also suparvision and maintenancyg of recigatrantacties (O R.C. § 755 .1 3tAN and SUPAFVISION
ovar the installgtion, parformarce of major repases on site 1o, abandonmaeant ¢!, and removal
of underground storage tars sysiems (O R C $3737.880DHIN Nung of the faregoing
Oxpmples 1ol vothen the act ey patfoameps Ey not weou'd the gntities doing thase actal.s

meet the detimtion 0! a " supemigar under DR § AL .0F

ORC §3310088 2 s1atps.n part CEgulabonat sides shail ot gl umas while ., the
PEHIONMANCE Of theo nytes Bo Lo W sue 59N and duacuoh ~ a tpache:r "
Foliowimng the Eanpioyar s g AT rEAsnang ths wod make sach of these teachers a
SURCIVISOE D 1esult vleaey rot ntpngeg py s Sidtutoly prowson. O B C.§ 1303.202(A)

REOVIAES 1 0010 7w pepmiggs g o op the {52 hautt posmit st Le used shai! be clegary

detned ang cutbcone, FORLTIIOL LT AW profer suparvision of thy peimut usa by staie and

OCaE T ontarcameny pargonng - Aji the Employar's hine af tapsoning would lead

INCOrrocty (o thy Congiumian (1p 1y AV QICE™MENt parsonael are "supenvisors™ because thay.”

performed acts oY “suposy oo Far gl ar the foregaing feasons. we Teject this argumeny

agvanced Dy the Ernplave-

C. Companisen With NLES v, Heslth Care & Retirament Lemerstion of America

Finally. we rejact the Empioyer's companson between the facts of this case and a
private secior case, NLAB v. Health Care & Retirement Corporation of America, 114 S. Cy.
V278,136 LLRRM. 2321 (1094 {or the purpose of showing thet even though Ms. Wright
has never actually exercised her authonty 1o disciphne an employee, she is ngvertheless a
Supervisor. In that cese. the National Labor Relstions Board ("NLRB") mainiained that s
NUTSE'S SUPBIVISOY 8ClVIlY was Aot exercised in the interest of the amployer if it were

incidental to the veatment of patients and, therefore, certain nurses smployed by an Chig

v
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nursing home were not "supervisors” fof purposes of the Netional Labor Relations Act. The
United States Supreme Court rejectrd this argument stating the NLRB'S test {or datermining
wheather nurses were supeivisoi s was inconsistant with tha statute snd the NLRB had created
a false dichotomy betwoaen acts teken i connaction with patient ¢sre and acts takan in tha
intarest of the amgployer. Moreover, the Court rajacted the NLRB's srgumeant hecause it had
not sought 1o sustain its posion thot the smployses in guastion werg not supernvisors based
upon the twolve {12) hstad supervisary indicid in the National Labor Relstions Act. but instaad

chose to raly on the interpretation of the phrase "in the interast of the employet.”

The Employer's rellance on NLRB v Hepith Care & Retiremant Lorporation of Amenca
supra, +s musplaced The UJ S. Supreme Court hmuted its focus in thay case 1o addressing the
NLRB's supervisory standaid. which claces great emphasis on its broad interpretation of the
statutory phraese “in the interests of the emp!cyer 7 In the matter Daore us nuw, the 1ssue
has nothung (0 do with whether delegated nuesing 1asks aze parfermed “in the interest of the

emplover.” but instead with whethar any of the duties performed by Ms. Wright, in her
capacily as Program Murse, are indicva of supervisory status in occordance with the hsted
funcuons in OR.C § 4117 01{F.  We have not found any of those duties cited by the

Employe!r to meet the statutory cntena
it GONCLUSION
For the reasons above. we fing the Guernsey County Board of Mantal Retardation and
Developmental Disabilites has failed ta produce substantial evidence that the Program Nurse

is a "supervisor” in accordance with " R.C. § 4117.0(F). Accoidingly, the Employer's

amanded Pstition for Amendment of Certification 1s hsmissed without prajudics.

Pohier Chainman, and Mason, Board Member, concur.
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