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Q.PINION 

POTTENGER. Vice Chairman: 

Thts representatton case tS tJefore the State Employment Relations Board ("SERB") 
upon the ltling ol excepttons to the Heartng Ofl<cer's Recommen:led Determination issued on 
June 14, 1995. and the ftling of responses to the excepuons. For the reasons below. we find 
the Guernsey County Board of Mental Retardation and Oeveloprr.entel Disabilities has failed 
to produce substanttal evidence that the Program Nurse in question is e supervisor in 
accordance wtth O.R.C. § 4117.01(Fi. Accordtngly, the Employer's emended Petition for. 
Amenriment of Ceruftcetton ,, dtsmtssed. 

On March 17. 1994. the Guernsey County Board of Mental Retardation and 
Developmental Disabilities !"Employer") filed an amendad Petition for Amendment of 
Certification with SERB for the purpose of removing one employee, Phyliss Wright, occupying 
the classificatton of Program Nurse. from e bargaining unit representod by the Guernsey/Noble 
Education Association. OEA/NEA ("QE.O."I. A public hearing was held to determine whether 
any change in duties performed by Ms. Wright warranted a change in her status from a public 
employe& to a supervisor 8S deftned by m.io Revised Code ("O.R.C."I Chapte; 4117. The 
Hearing Of!icor's Recommended Determinatio·l, issl!ed on June 14, 199!:', conclud&d that Ms. 
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Wroght did not meet SERB's st::~ndard tor supervisory status and should. therefore. remain in 

the bmgaining unit. n.e Employer filed exceptions t('l the recommended dl'termination on 

June 26. 1995. The OEA filed a response to the exceptions on July 10, 1995. 

The Employer operates n one-shift daytime mental retardation and developmentol 

disabthty facility. Ms. Wrtght. a regtstered nurse. •s employed there as a "Program Nurse." 

Ms. Wnght ts the only registered nurse at the faciloty and there are no licensed practical 

nL•rses. Ms. Wnght's job dut1os as a Program Nurse have remained virtually unchanged since 

1986 and hove not changed mater1ally. wtth the except1on of delegating certain nursing tasks, 

since SERB's approval in April 1992 of a joint petitton filed by the present parties to add the 

position to OEA'~ existing oarga•n1n9 unit. Although the OEA anrl the Employer disagree 

whether the delegatmg functions "'OW make the Program Nurse a supervisor under O.R.C. 

§ 411 7.0, IF I. the parties agreed durmg nego:•atJOns lor their 1 994·97 collective bargaining 

agree111ent to let SERB. and then the co•Jrts. decide the issue of the exclusion/inclusion of this 

pos1U0n rather thar to negotia•e the same at the table ·. 

The d9legat1ng funct•ons •n quest;on arise from legislation passed by the Ohio : 

Leg1slature that perm1ts regosterect or licensed practical nurses in mental retardation and 

dev~.opmental d•sabtltty i"MR.'OO"J programs tl< delegate limited nursing functions to non-; 

nurses. Pursuant to Substitute House Bill 715 !"Sub. H.B. 715"), which became effective 

April 22. 1994. each County MR/00 Board was requireri to formulate a written policy 

addressing whether the MR/DO Board's non-nurse erPployees would be permitted to give or 

appiy prescribed medtcat•on or to perform other delegated nursing functions. The legislation 

else provided that tf the MR/00 Board's policy did alloN delegation.' a registered or licensed 

practical nu·se wos required to implement it. Accordingly, in October 1993. the Employer 

'Findings of Fact i"F.F."J Nos. 1 and 2. 

'The tratntng workbook of the Ohto Board of Nursing defines "deleQltion" as follows: 

"Del6gatic.>n" means the transfer of a selected nursing acti'lity or task from a 
licer.sed nurse to~ trainst.J unlicensed person working U('lder nursing supervision 

in D selected sl!uation. (Petttioner's Exhibit 61. 
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developed and implemented a pohcy authorizing its r.on-nursa emplo;·aes to perform nursing 

tesks and functions involv1ng the processing of medication. Ms. Wright, the only nurse at the 

Guernsey County facility. completed training for the delegated nursing progr11m in September 

1993. Ms. Wright. however, did not understand h6r role to be that ot 11 auparvisor, but 

instead a nurse delegator.' 

When present at work. Ms. Wright performs all tasks associated with her job 

descnpt1on and has the d1scret10n to deterrrHne which nursing tas~s to delegate in her 

absence. Ms. Wngtn determ1ned that only those tasks 1nvolving no independent judgrne'"lt 

would be delegated to non-nurse employees to perform, i.e., dispensing medications and 

applying !opical mcd1cations. These part1cular dut1es hed pl"eviously been performed by the 

paronts of the MR/DD clients when the Program Nurse was sick. on Jacation. or otherwise 

unavailable. The collective bargaining agreement between the OEA and the Employer provides 

for an extr8 S i 0.00 per day stipend for any non-nurse employee who performs delegated 

nurs1ng tasks 111 Ms. Wr1ght"S absence' 

Employees to w~om Ms Wr1ght delegates nursing task~ are selected from among · 

those who have completed a training program consisting of fifteen (1 51 hours of initial 

instruct1on followed by f;ve 151 hours of annual training. These employees participate in the.: 

training program v;;-luntar1ly and rnust each perform the delegated nursing tasks five (51 times 

under r>,is. Wr~ght"s observation belore thev are perm;tted to perform the tasks on their own. 

At tt1e conc1us1on of the tra1ning course. Ms. W<~ght gives each volunteer a written test that 

she grades f'rom the test results. she determines which employees wiil be delegated nursing 

tasks. If on employee makes a serious mistake due to improper trl'ining, Ms. Wr:ght's license 

could be a; issue. 

3 ~.F. Nos 3 and 11; Transcript I"Tr. "I 78 

'F.F. Nos. 4, 5, 9. and 11. 
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The dut1es deiegated typ1cally 1nvolvc picl<.ing up the medication to bs dispons9d from 

a locked cabinet and handing it to the client; observing the client taka the orol medication; and 

makmg a written record of the name of the client. the medir.otion given, and the time of dav 

it was taken, F.IS well as noting any problems that moy have arisen. No one on the Employar's 

site directly supervises the employees performing the delegated nursing tasks when Ms. 

Wright is aw~y from her job. A steP·bv·stfJP manual of each procedure is availat;le at the site 

where any delegated nursing task is to take place. Also, a nurse is available by telephone 

from ano!her facility to answer questiOilS or deal With any problems.5 

Tl,e f~rst t1me tl,at the non-nurse staff was allowed to perform the delegated dut1es 1n 

Ms. Wright's absence was May 1984. In compilance with state guidelines requiring a nurse 

to check ot least once per month to see if the delegated nursing tasks are being done. 

Ms. Wright. upon her return to work. mo"Htors the t&sklsl that she has delegated by checking 

the medication records to make sure that the steff rnember(si gave the proper medication to 

the correct client: by rev1ewing the log to see 1f any problems arose; and by asking QuestiOns 

of staff and cl1ents regardmg whether there were any problems or complaints• 

II. DISCUSSION 

A Pefinltion Of "Supervisor" Under Q R. C. § 4117. QlJfl 

The dAtermination of whether an employee having partiClliar job duties qualifies as a 

StJperv1sor under O.R.C. ~ 4117.01 iFI depends on the facts of aach case. In re Office of 

Coliective Bargaining, SERB 89-016 (7·1 3·891. O.R.C. § 4117.01 IF) defines "superv:sor" as: 

IA)ny individual who has authority, ir, the interest of the public employer, to 

hire, transfer, suspend, lay off. recall, pr l.lmote, discharge, assign, reward, or 

discipline other public Gmplovees: to responsibly direct them; to adjust their 

'F.F. Nos 5 6. 8. and 9. 

6 F.F. Nos 7, 9. and 10 

' ,. 
~'-
\. 
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grievances; or to effflctively recommend such sction. if the exercise of that . 

authority is not of a mt~rely routme or clerical natlJro but reQuires the use of 

independent JUdgment ... 

Previously, SERB held that en individual must e)(erciSEl more then one l)f the 

responsibilities listed in 0. R .c. § 4 1 1 7.01 tFl ir. or de~ to que! if y os a supvrvisor. In re Offtce 

of Collective Bargaining, supra; In re Ohio State University. SERB ~0-005 12·23·901. This 

position changed, however. when the Board announced a new slancard for determining 

supervisory status 1n In re Mahomng Covnty Dept. of Human Services. SERB 92-006 16·5-921. 

Specdlcallv. the BoMd he Ia · 

Accordingly th1s Board rules that henceforth an 1ndiv1dual will be excluded from 

a bargaining lmit, pursuar.t to O.R.C. Sec. 41 17.01 !Fl. so long as the record 

contains substontial evidence thet the employee has the authority to perform 

one or more of the funct1ons listed in that section. actually B)(ercises that 

authority and t.:ses io1dependent judgment in doing so. 

td at 3·19 !footnotes om:ned. empha~1s in or1gir1all.' 

The f'/.a.~oroulg standard onvolves three t31 steps. F"st. the evi()ence must show the 

employee 8t 1ssue has the authority to perteorm one or more of the superviscry functions listed 

'In Msilon;ng. svpra at 3·19 n.1. we stated· 

Th1s standard is to be appl1ec prospectively on:y. If on individual's status \"'as 

prev1ously been determined tt1rough st1pulation or litigation. we decline to re­

examine that status under the new standard. If it is contended that the 

individual's dut•es have changed so as to justify a Ci111nge of status. then the 

party advocating the change must demonstrate a change of status under the 

standard exist1ng at the time of the original Sti;Julation or litigation. 

This statement was intended ta foreclose parties from filing r ew actions to relitigate 

this issi.Je. In the prestrnt case. the changtl of duties for M~. Wright .vere the result oi a 

subsequent ntatutory change, the enactment of Sub. H.S. 71 5 effective April 22. 1994. Until 

the passage of thi; legislatiOn. nurses lacksd the authority to d!llegate these duties to non­

nurse staff. Naturally, tre ability to delegate wos not a consideration or possibility when the 

·Program Nurse was added to the bargaining unit in April 1992. Because this substantial 

change 1n ~he factual under;Jinnings of the parties' previous actions was statutory ir\ origin, 

we conclude the appropnate st~ndard to use m this case is the Mahoning standard. 
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in 0 .R.C. § 411 7.01 IFI, which may be evidenced by the employee's job descriPtion. Second. 

the employee must actually exercise th1s Puthorit~, which mey be illustrated by specific 

incidents m wt1ich the employee perfc.rmeo the relevant function. ihird, the exercise of th•Z 

function cannot be routma and clencal, but must 1nvolve independent judgment. In re Medina 

Countv Health Dep;mment. SERB 95·006 14·2i·951. 

The Emplo·;er conter1ds: (lithe evider1ce presented at the hearing clearly establishes 

Ms. Wright as a supervisor under the Mahoning standard and (21 the amendment to remove 

the Program Nurse classificatiOn from CEA's bergemmg unit is necessitated by Sub. H.B. 7 i 5. 

After a thorough rev1ew of the record. we ftnd insufftcoent evidence to substantiate a findinfi 

that Ms. W11gh• iS a superviSOt under the Mahoning standard. 

Forst. several of the dut:es in Questron pertain to trarning, such as selecting MR/DD 

Board workers to be :rained to pe•form delegated nursing functions; training the selected 

individuals: admmisterrng. grad•ng end recordmg tests results from training courses; and 

issuing certificates upon the worker's training course completion. Training functions are not 

activitieS whiCh will satrsfy the standard for a finding of supervisory status under O.R.C ... 

§ 4117.01 (Fi b€Cause they are notl•sted in thiS secticn. In re Medina County Health Dept., 

supraatn.14. 

Second. the record does not support the argument that Ms. Wright's supervisory status 

is evidenced by her providing ongoing supervision to the staff performing the delegated 

nurs;ng task. i.e .. supervosrng MRIDD Board WOi'kers' distribution of medication. Sub. 

H.B. 715 allows ior the supervision of those employe9s performing the delegated nursing 

tasks to be on, site or, Pllrsuanc to so•ne me ens of telecommunication, off-site. When Ms. 

Wflght is present on the job. she perfcrms all tt·.ose nursing tasks that ere otherwise delegated 

in her absence. The on!y time that Ms. Wright observes the non,nu;·ses perform delegated 

nursing tasks is when. as a part of tr3ining. they are reQuired to perform them five (!i) times 

under her ohservatoon before being authorized to do so indepenelently. On all other occasions. 

the employees assigned these particular duti&s must carry them out on their own with the 

assistance of e step· by-step manual or, when necessary, with telephone assistance of another 
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nurs!l at a different facility. Based upon this eviddnce. the Employer has failed to meet its burden of proof and, therefore. we conclude that Ms. Wright does not provide ongoing supervision to hor suboromates so as to exercise the raollisita authority to responsibly direct them pursuant to O.R.C. § 4117.011Fl 

Third, even though Ms. WPqht hos tho discretion to select those employses to whom she will delagate n1~rsing tasks rn 'lor absence. we find that the performance of this function does not ostcblish her as therr supervrsor. In determining which students or enrollees of the Employer's programs and services are to receive delegated nursing services and in docurnentrng therr performance quarterly. Ms. Wrrght rs not "hirrng" or "assigning" withrn the context of O.R C. ~ 4117 011FI. nor rs she "promoting" or "rewarding" those employee~:. selected In effect. Ms ·. Vnght rs merely choosrng from among existing volunteers who themselves may exercrse drscretion as to whether to perform the delegated nursing responsibilrtres by replacrng her in certarn pre-determined functions." This sporadic delegation of non-supervrsed. routrne tasks does nvt elev5te the person delegating such authority to supervisory status. Further. rnasmuch as rt has ueen establtshed rn the collective bargaining agreement between the OEA and th~ Emr;loyer that those volunteers performing the delegated nurs•ng tasks are to recerve compensatron of $10.00 per day. Ms. Wright has neither the drscretron nor the autho11ty to "reward" these employees so as to establish her as their.: supervisor oursuant to O.A.C. ~ 4117.01 (Fl. 

Fourth, it is argued that Ms. Wright's ability tO withdraw a volunteer's authority to perform dslegated nursmg tasks is a disciplinary function that is indicative of har supervisory capacity. We disagree. The wrthdrawal of additional duties for the non-nurses is not a diseiplinary act This does not rise to the level of a demotion since this authority is only to ron· ove uuties ttl at are not rout1nely a part of the non-nurses' jobs. In addition, pivotal in establishing an employee's supervisory status rs the actual exercise of such authority. Mahoning. supra. Ms. Wright testil;ed that she be:ieveG' she had authcrity to recommend d;sciplrnary action for indrviduals who did not properly perform their delegated nursing tasks; 

()t 
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howevc:H, she had not exerc1soo such outhorcty.' Further, Ms. Wright testified that she did 
not have the t<uthority to compel th~ volunteers who were delegetod ths nursing task to 
perform those tasks.' 0 Based u~on these facts. Ms. Wright's assumed. bvt unexercised, 
authorcty to discipline subord1nates fads to sat1sfy tha Mahoning standard in establishing her 
as a superv1sor 

B. L!se Of 7'he TtY.!IJ_".~.liJ}.eryjsion • In ~Jt!Lf!.JLZ12 

Sect1on 151 tCII51 of Sut. H.B 71 5 provcdes 1n part: 

An MRIDD board worker shall give or apply prescribed medication or perform a delegated nurs1ng task only pursuant to the dcrection ancf supervision of the nurse who delegates the nutho11t v to g1ve or apply the medication or perform the nurs1ng task. The supefl'tsion may be on-site or. pursuant to some means 0f telocommunccatlon. off-s,te. but must meet tho standards est3blished by rule of the Board of Nursing adopted oursuan: to division (EJ of this section. A nurse who delegates authont \'to g1ve or appiy prescribed mod1Cation remains responsible for the care of the MR. DD board client. <emphasis lidded!. 

The Genersl Assemblv used the general term "supervision" without any speccal 
language 1n the prov1S1on at 1ssue. T11e "mployer argues that the torego1ng language en Sub. 
H.8. 71 5 IS contrOlling under 0 R.C. Chapter 4117 and reQuires the exclusion of the Program · 
Nurse from the bargarn1ng un1: as a superv1sor Th1s contentiOn is not persuastve. The use 
of th1s general term does not control over the speccf1c definition of "supervisor" under O.R.C. 
§ 4'1 17.01 (Fl. Had the General Assembly intended such an interpretation, it would have 
manifested its intent within Sub. H. B. 715. 

The O.R.C. § 4117.01 tFl delinition clearly applies to the actions and responsibilities 
of one Individual towmd publcc employees. However, the use of the term "supervision" 
throughout the Code is not likewise restricted. For example, the act of supervision can be 

"Tr. 39-40. 

'"Tr. 85. 



OPiNION 
Cnso No. 94-RcP-03·0044 
Pope 9 of 1 0 

.---·--· ----u-~·rqN ... ,. .. .,"T..,.,......,.Il!!A!il3fl!'lllll"'lli!lllliGR!iU~ 

performed by a county probot•on deoartmom !O.R.C. t 29S 1.05). Dy a •<.;ho<i district board 
of oduc.qt•on or a r.onpublt~ schoollpro·schoo! sorv•ces operated br "' ~JrHJor .s supdrvisiO'·, · 
0 .R .C. § 31 09 .Of. 11 or bv tho Pubhc Uttl•I•OS Commi~r.•on fCI}rnmission h~s gc.ISra; suj)fjrvis.ion 
over oil publt\: urilot•os w•th•n •ts ll'''~d•ct•On w,·tl over curtain other componills · O.R.C 
§ 4905 061 The Ol>·o Rev•se<l C·J·Ue nor only d•scussas !i\JD•Crvrs•on of publrr. employees. out 
also S\Jporv•s•on und rnau·l!e"""CO o 1 recre~t·onlacil•t•os !O.R.C. t 755.13!AIIand s•JparvJSton 
ovor the •nsrollot•Qn. porlorm:~•,re or rna1o~ rcP·B•rs o.n s-•to 10. eb-sndor,ment c:. end removal 
ol unde•grm,"d storil\J•) rar·•· ;.·,~.;em~ 10 R C I 37J7.8-81101illl N!.in:~ ot the f?regolllg 

AJ!l·."' !!'tl Ernp'o~er's l.ne of reason:r.g would lead 

F1n~lly. we r e1o1c 1 me trl1Pi-'yet' s compar•son between the facts of this casa and a 
prtvaw sec(or case. NUlS ''· Nea!r.~ Care & Retirement Corporatton of America, 114 S. Ct. 
1778. 146 L.R.R M. 2321 1'994!. lor tne purpose of shOwmg thet even though Ms. Wright 
11as nevet sctuitlly ~·erc•sed her ~uthor•!\' to d•SC•oltne an employee, she is nevertheless a 
superv•sor. In that case, the Nat•onal Labor Re!anons Board I"NLRB") main\atned that 5 
nurse's superv1sory act•v•ty was nol exercised in the interest of the employer if it were 
incidemal to the ueatmem of pat•en:s and, therefore, certain nurses employed by an Chic. 

\ \ 
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nul'sing home were not "superv1sors" fo; pwposes of the Natior.all..,bor Relations t.ct. Tha 

United Stater. Supreme Court rejectrd !h1s argument stating tho NLRB's test for LletermininG 

whether nurses were suporviso;s was inconsistent with the statute and tho NLRB had created 

e folso dichotomy betwoen octs tcken 111 connection with patient csro end acts taken in tl1e 

interest of tho employer Mo1eover. tho Court r,jected the NLRB's ergument IH!Cilu~e it had 

not sought to susta1n 1ts pos't'on 1hot the employees m qc~estion were not supervisors based 

upon the twolve ( 1 2111Sted superv1501 y md1C1a 1n the Nat1onal Labor Relet•ons Act. but instead 

chose .to roly 01. th& intorpre:nt1on o! the phrase ·,n the ;nterest of the employer.· 

T11e Ernployor's reliance on NL!IB ,._ He,Jith Cate & Ret,rem>?nt ~.-·orporetion of Ametice 

suora. •s rruspi<JcerJ TheUS. Supr&•nc CocHt lom,ted 1ts fot:us .n thai case !I) address1ng the 

NLRB's superv,sory standard. wh1ch places great emphas•s on its broad interpretation of the 

swtutory phrase "111 l11e 111tere~1s o! uw emp•cvr.r · In the matter before us nuw. the •ssue 

has notl11ng to do w•th wheP·.er delegate:! ""'s,ng tasks are performed "1n the mterest of the 

ern plover." but •nstcad W1tt1 whethor any of the dut•es p<:rformed by Ms. Wright. in her 

capec1ty as Program ~h;rse. ere •nd,C•il of S\I~P"''sory >tatus in uccordance with the hsled 

funcuons m 0 R C § 4 l l 7 0 l(F: w,, have not found any of those dut•cs cited by the 

For the reasons above. wa l:r•o the GlJernsey County Beard of Mental Retardation and 

Developmentdl DisabilitieS has feiled to produce substantial evidence that the f>rograrn Nurse 

is v "supervisor" in accordance with C R C § 4117.01 !Fl. Acc<»dingly, the Employer's 

amended PatitilH1 for Amendment of Cert1f•cat,on 1S d1sm•sseu without p.-ajudics. 

Pohler. Cha11 man. and Masorr. Board Member. concur. 

\) 
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