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STATE OF OHIO
STATE EMPLOYMENT RELATIONS BOARD

In the Matter of
State Employment Ralations Board,
Compleinant,
V.
Amalyamated Transit Union and Amealgamatad Transit Union Locel 627,

Raspondants.

CASE NUMBER: 93-ULP-10-0584

QPINION
POHLER, Chairman:

‘This unfair tabor practice case comes befors the State Employment Relations Board I
("SERB") upon the filing of exceptions and cross-exceptions to the Hearing Officer’s Proposed
Order issued on May 16, 1995, For the reasons below, we find that SERB is pracluded from
acting on the aliegations in the complaint &t issue because the U.S. Department of Labor has |
exclusive jurisdiction over post-election challenges of internal union elections, pursuant to the )
{ abor-Managemant Reporting and Disclosure Act of 1959, 8s smended, 29 U.S.C. § 401 et
seq. Thus, the Supremacy Clause of the Uﬁited States Constitution requires deferral to the .
U.8. Department of Labor's jurisdiction, '

I, BACKGROUND

On October 20, 1993, Edward Fischer filad an unfair labor practice {"ULP") charge with
SERB. By a directive issued September 30, 1994, SERB found probable cause existed for
alleged violations of Ohio Revised Code ("0.R.C.") §8§ 4117.11(B{1} and 41 17.18{CH4) end
dismissed an slleged O.R.C. § 4117.11(BIE) violation for lack of probablo cause. By &
directive issued November 17, 1994, SERB asmended its previous finding of probable cause
by delsting the O.R.C. § 4117.18{C){4) sllegation and diracted this matter to hearing. On

Dscember 1, 1994, SERB issued 8 Complaint against Amalgamated Transit- Union
{"International”) and Amsigamsted Transit Union, Loce! 627 ("Local 6277). The compiaint
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glieges that the international and Locsl 627 violated O.R.C. § 4117.11(B}1) by danirih'g the -
charging party the right to seek union office through another run-off election after it was
discovered that there had been elaction discrepancies in the first run-off and after a majority

of the union membearship had voted for & second run-off.

On December 9, 1994, the Respondents filed en answer to the complaint denying that
election improprieties occurred. They also filed a motion to dismiss the complaint in its
entirety or, aiternatively, to dismiss the International as a party. Also on December 9, 19984,
Complainant filed 8 memorandum contre to the Respondent's mction to dismiss. The motion
was transmitted from the hearing officer to the Board.

By a directive dated December 15, 1994, these submissions were remanded to the
Hearings Section to "hold a hearing, if necessary; to make & racommaendation to the Board on
the motion to dismiss: and, if the recommendation is not dispositive of the matter, to hold &
hearing, as soon as sdministratively feasible, and meake & recommeandation on the merits of
the complaint.” On January 20, 1995, the parties filed a joint motion to submit the case for
decision on stipulations and exhibits. This motion was granted, and the parties submitted._
stipulations, exhibits and briefs on Janusry 27, 1095, On February 6, 1995, the parties
jointly filed @ motion for lesve to file responsive briefs. This motion was also granted, and_

.

responsive briefs waere filed on February 13, 1995.

On May 16, 1895, the Mearing Officer's Proposed Order was issued concerning four
issues, including the threshold issue of whether SERB has subject matter jurisdiction over this
case.? Since the resolution of the first issue is determinative of this matter, tha remaining
issues do not need to be addressed.

'On December 13, 1984, the charging party filed a motion to intervene. The motion was
subsequently granted, but he did not filg a brief.

2The four issues raised in the motions and addressed in the Hearing Officer’s Proposed
Ordar were: (1) whother SERB has subject matter jurisdiction over this case; (2) whether the
complaint states & claim upon which relief can be granted under Chapter 4117; (3) whether
SERB has jurisdiction over the International; and i4) whether the Employee Organizations are
estopped from denying SERB's jurisdiction. :
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IV. ANALYSIS AND DISGUSSION

The Respondents contend the factusl basls of the complaint lies within the sole and
exclusive jurisdiction of the United States Department of Labor undsr the Labor-Management
Reporting and Disclosure Act of 1858, as amended, 29 U.S.C. § 401 et seq. ("LMRDA"). The
Complainant counters that SERB has exclusive subject matter jurisdiction over unfair labor
practice ceses. The Respondents corrsctly assert this case essentielly involves post-glection
challenges; federal jurisdiction over post-siection chalienges is exclusive; and, therefore, the
Supremacy Clause of the United States Constitution requires deferral to the U.S. Department
of Labor's jurisdiction.

The first issue to rasolve is whether the International and Loca_l 627 are "isbor
organizations” under the LMRDA., The LMRDA [29 U.S.C. § 402(i} and {j)} defines and

discusses "labor organization” as follows:

{i) "Labor organization™ means a8 labor organization engaged in an
industry affecting cornmerce and includes sny organization of any kind . . . in
which employses participate and which exists for the purpose, in whole or in
part, of dealing with employers concerning grievances, labor disputes, wages,
rates of pay, hours, or othar terms or conditions of employment. .

{j A labor organization shall be deemed to be engaged in an industry
atfecting commerce if k-

{1 is tha certified representative of emnloyees under the provisions of the
Nationel Labor Relations Act ...

{3) has chartered a local labor organization or subsidiary body which is
representing or actively seeking to represent employess of employers
within the meaning of paragraph {1} or {2);
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On Aprii 13, 1993, prior to Loca! 627's union election, the National Labor Relations
Board ("NLRB") vertified Loce! 627 to represent certain employvees of Mayflower Contract
Services. Inc.® Even though Local 627 also represants public employees, e.g., Southwest
Ohio Regional Transit Authority’s smployees, the NLRB certification places Local 627 squarely
within the definition of "labor organization” under the LMRDA. Local 627 is required to file,
end has indeod filed, the appropriate lebor organization reports under Title H of the LMRDA
as a "labor organization” under the Act.* Morgover, Local 627 Union Financisl Secretary
Sharon Anderson was advised by the U.S. Department of Labor in 1994 that: { 1) bacause
Local 627 had represented private employees in 1983, Local 27 owed a Labor Orgarization
Report for 1993, and (2) Local 627's union election fell under the jurisdiction of the U.S.
Departmeant of Labor.®

Numerous courts have considered the issue of whether "mixad locals,” that is, unions
representing both private and public employees, are labor orgenizations under the LMRDA,
These courts have universally held that "mixed locels” are coversd by the LMRDA. In Mester
v. international Union of Operating Engineers, 818 F.2d 1537, 125 L.R.R.M. 2994 (1 1th Cir.
1987), modified, 830 F.2d 172, 126 L.R.R.M. 2786 (11th Cir. 19% ), rev'd on other grounds,
488 U.S. 1025, 130 L.R.R.M, 2272 (1989}, & union member was working for the Tennassee
Valiey Authority, & public entity, at the time of his dispute with the unions. The unien
admitted that they also represented employees working in private industry. The court wrote:

[W1le find it unlikely that Congress would create s statutory scheme making a
labor union subject to the LMRDA only if the particular transaction in question
involved 8 member who was working for a privete employer. Congress acted
inthe public interest to pretect workers whose unions ere susceptible to corrupt
leadership - unions that deal with private employers, to whatever extent, and
which are thus efforded power by feders! isbor law. We know of no case that
says a particular union is @ "labor organization”™ under the LMRDA es to one
memaber, working for the private sector, but not & "labor organizaticn”™ under
the LMRDA es to another member, working for the government.

*Respondents’ Exhibit 1.
“Stipulstion No. 9.

®Stipulation No. 9; Appendix A, 19 3 and 5.
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The union . . . is "mixed.” Its internal affairs are thus regulated by the LMRDA,
even as to its relationship with 8 member like Hester, who st the time of his
dispute with IUQE and the locals was working for 8 public entity,

Id. at 1541, 1543, 125 L.R.,R.M, at 2097, 2298 (footnotes omitted),

in National Education Assn. v, Marshall, 100 L.R.R.M, 2565, 2566 (D.D.C. 1979), the
U.S. District Court rejected the employse organizations’ efforts to escape coverage of the
LMRDA on the ground that their private sector activities constituted “only a very small
fraction of their activities, considerably isss than cne percent.” There, the court wrote: "it
is not material that plaintiffs’ private sector activities are thus timited. The purpose of the
LMRDA is to protect vital public interests and to protect the interest of private sector union
members in relations with their unions. in view of this purpose the principle of de minimis
cannot apply.” /0. at 2565-2566.°

These decisions all rest in part on, and are in complete accord with, the U.S.

Department of Labor regulations, which state in pertinent part;

A labor organization composed entirely of employees of the governmental
entities excluded by section 3{e) would not be a labor organization for the
purposes of the Act. ... However, in the case of a national, international or
intermediate labor organization composed both of government locals and non-
government locals or mixed focals, the parent organization as wel/ 8s the mixed
and non-government locels would be “labor organizations” and subject to the
Act.” 29 C.F.R. § 451.3(a)(4){1985) (emphasis added).

The International, having chartered Local 6§27 and numergus other local unions which
represent private empioyees, is, like the "mixed loca!” in this case, also a "labor orgunization”
as defined by the LMRDA.,

SAccord, Wright v. Baltimore Teacher's Union, 369 F. Supp. 848 (D. Md. 1874), B5
L.R.R.M. 2245; Laity v. Beatty, 766 F. Supp. 92, 141 L.R.R.M. 2711 (W.D.N.Y. 1981), aff'd,
956 F.2d 1160, 143 L.R.R.M. 2936 (2nd Cir. 1992); Kennsdy v. Metropolitan Suburhan Bus
Authority, 102 L.R.R.M, 2088 {(E.D.N.Y. 1879), )
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5, Exclusivity Qf The Y., Department Of Lebor's Jurisdiction

The preemption doctrine establishes the supremacy of federal law when & conflict
exists betwesn federal and state regulation. This doctrine is rootsd in the Supremacy Clauso
in Article Vi of the United States Constitution, which states: *This Constitution, and the Laws
of the United States which shall be made in Pursuance thereof . . . shell be the supreme Law
of the Land . .. ." This doctrine has two levels of snalysis. The first feval fooks at whether
Congress has acted on 8 subject so thet there is an actus! or potential conflict batween
foderal and state law. Thus, when an activity is arguably protected or prohibited by federal
law, the states must defer to the exclusive jurisdiction of the federa! entity having oversight
rasponsibitities. The second level of analysis focuses on whether Congress has intended the
activity to be left unregulatad so that the srea would be left "to be controlled by the free play
of economic forces."’ The courts, in addition, have recognized thet the states have areas of
concurrent jurisdiction with the federal government and may reguiate traditionally local
matters,® matters of intense local concern® and matters that are of peripheral concern to
foderal intarests.’® The U.S. Supreme Court has stated, *We will not lightly infar that
Congress by the mere passage of a federal Act has impaired the traditional sovereignty of the _
several Statas in that regard.” Allen-Bradley Local v. Wisconsin Bosrd, supra 3t 749, 10
L.R.R.M. at 524.

The LMRDA was Congress’ first major attempt to regulate the internal sffairs of labor
unions. Congress, concerned that the substantial power vestad in Isbor organizaetions might
lead tc abuse, attempted to safeguard union democracy by inctuding 8 comprahensive scheme

"Machinists Lodge 76 v. Wisconsin Employment Relations Comm’n, 427 U.S. 132, 92
L.R.R.M, 2881(1976).

SAlien-Bradley Locel v. Wisconsin Board, 315 U.S. 740, 10 L.R.R.M. 520 (1942).

United Construction Workers v. Laburnum Construction Corp., 347 U.S. 6§86, 34
L.R.R.M. 2228 (1954); Building Trades Council {San Diegol v. Garmen, 369 .5, 236, 43
L.R.R.M. 2838, 2841 {1959}, o

9 nrernational Association of Machiuists v. Gonzales, 356 U.B. 617, 42 L.R.R.M. 2135
{1958); Garmon, supra at 2841, :
A
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for regulating union elections in the LMRDA. Title | of the LMRDA establishes a statutor{f “8ill .
of Rights” for union members, including various protsctions for members involved in unton
elections, with enforcement and appropriate remedies available in district court, Title IV, in
contrast, establishes an elaborate post-elaction procedurs aimed 8t protecting free and
democratic union elections, with primary responsibility for enfoicement lodged with‘ the
Secretary of Labor,

Title IV, § 401 of the LMRDA esteblishes substantive rules governing union elections,
while Title IV, § 402 provides a comprehensive procedure for enforcing those rulss. A union
member elleging a violation of Title IV may, after exhausting any internal ramedies available
under the union‘s constitution end bylaws, initiate the enforcement procedure by filing a
complaint with the Sec:etary of Labor who "shall invastigate® tha compiaint. If the Secretary
tinds probabls cause to believe that a violation has occurred, the Secretary shall "bring & civil
action against the labor organization” in federal district court to set aside the election if it has
already been held and to direct and supervise 8 new election. For elections not yet
conductad, the LMRDA provides that existing rights and remedies apart from the statute are
not affected. However, for an election slready conducted, the statute is cleer and
unambiguous: "The remedy provided by this subchepter for challerging an election aiready ‘
conductad she!i be gxclusive." 29 U.S.C. § 283 [Title IV, § 403, LMRDA] (emphasis added).
The U.S. Supreme Court has exnlasined that Congress made suit by the Secrotary the .
"axclusive” post-election ramedy for two principal reasons: "[Tjo protact unions from
frivolous litigation and unnecessary judicial interferance with their elections, and {2) to
cen‘ralize in a single proceeding such litigation as might be warranted with respect to a single
glaction.” Trbovich v. Mine Workers, 404 U.8, 528, 532, 78 L.R.R.M. 2193, 2184 (1872].
In reviewing the legislative history of this provision, the U.S, Supreme Court stated, "Thus,
when the Senate Committee reported out the Kennedy-Ervin bill . . ., it is reasonable to infer
that the Committee, and later the Senate, regarded the provision for exclusive enforcement
by the Secretary as a device for eliminating frivoicus complaints snd consolidating meritorioﬁs
ones.” /d. at 535, 79 L.R.R.M. at 2186.

The U.S. Suprema Court has twice spacifically addressed the excluéivity of Title iV's
remedial schame. In Furniture Moving Drivers v. Crowley, 467 LJ.S. 528, 543, 116 L.R.R.M.

U 0
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2633, 2640 (1984\, the Court stated: °“Congress clesrly intended to lodge axclissiye
responsibility for post-election suits challenging the validity of a union election with the
Secraetery of Lubor. The lagisiative history of Tiile IV consistantly echoes this thems.” See
also, Cslhoon v. Harvey, 379 U.S. 134 {1964).

Other courts, consistant with the reasoning in the cases cited above, have found their
jurisdiction to be preempted, even though the actions filed allegedly raised something other
*han a post-election challenge. The U.S. Court of Appsals, Sacond Circuit, held that state
tort claims were preemptad by Title IV of the LMRDA in McBrids v. Rockefeller Family Fund,
612 F.2d 34 (2nd Cir. 1879}, 102 L.R.R.M. 2830, cert. denigd, 445 U.5, 951 (1880). In
Brown v. American Arbitration Association, 717 F. Supp. 185, 199 (S.D.N.Y. 1989), tha U.8.
District Court held the LMRDA completely preempted a breach of contract action. Thus, it
is ciear that tha intent of Congress in enacting the LMRDA was to create exclusive juiisdiction
in the federal government and not to creats any concuriant jurisdiction over these matters in
the states.

C.  SEAB's Jurisdiction Over Unfair kabor Practice Cherqes.

SERB hes exclusive jurisdiction over unfair labor practice charges. Franklin County
Sheriff’s Dept v. F.0.P., Capital City Lodge No. 9, 11891) 59 Ohio St.3d 173. 1991 SERB 4~
£5. Howaever, the issue here is not whether SERB has jurisdiction over unfair tabor practices,
but whethar SERB’s jurisdiction, evsn if gstablished, is presmpted. The aliagations in the
complaint go to the conduct of Local 827°s internal election of officers and ars based upon
the cherge regarding the run-off election, The charging party seeks to challenge Local 627's
internal election &fter the elsction had been conducted. Any post-siection chaiienpe by SERB,
even if couched as 6n unfair {abor practics, is preempted under Titis IV of the LMRDA. Since
the election in this case has siready occurrad, the U.S. Department of Labor has exclusive
jurisdiction over this matter.

U
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li. CONCLUSION

For the reasons given sbove, SERB is precluded from acting on the allegations in the
complaint etissue. This case involves post-slection chalienges of intarnal unien slections over
which the federal jurisdiction is exclusive and rests with the U.S. Department of Labor,
pursuant to the Labor-Menagomant Reporting and Disclosure Act of 1859, as amended, 28
U.S.C. § 401 et seg. Thus, the Supremacy Clause of the United States Constitution requires
deferral to the U.S. Department of Labor’s jurisdiction. '

Pottenger, Vice Chairmen, and Mason, Board Membar, concur.
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