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v. 
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OPINION 

POHLER, Chairman: 

I. BACKGROUND 

r 

The factual issue i'l dispute in this matter is whether the parties expressly agreed to 

extend the terms of the 1990·93 collective bargaining agreement. On March 15, 1993, a 

rneeti'l\J took place to discuss negotiations for the successor contract. Representing the 

Respondent at this meeting wece Dan Hauenstein, a former employee of Respondent City of 

r.leveland, and 1\,drC J. Bloch, a lawyer with the law firm of Duvin, Cahn, Barnard & 

Mes36cman ("hereinafter DCB&M"). The Cleveland Building and Construction Trades Council, 

Intervenor/Charging Party, contends that the parties agreed at this meeting to extend the 

terms of the 1 990·9 3 contract if negotiations for the successor contrilct were not completed 

by April 30, 1993. Respondent contends there was no such agreement.' 

The Complaint and Notice of l.lnfair Labor Practice Hearing and Prehearing Order were 

issued in this case by t"'e State Employment Relations Board (hereinafter "SERB") on April 7, 

1994. The Prehearing Conference was held on April 27, 1994. l>.t ths ptehearing conference, 

'Cleveland Building and Construction Trades Council's Brief in Support of Motion to 

Disqualify Respondent's Counsel, pp. 3-4. 
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C:Jmplainant SERB, rnprosentcd hy ti· .. J Ohio Attorney General's ollie e. 9nd tho Cha•Hing Party 

movod to disqualify DCB&M from repr~scnting Respondent in this ~roceeding btJCdllSO a 

rnorn!Jor of tho law lirM was beinn called to testif1• as a witness for Respondent on a material 

issuo of fact in disuuto. 

On April 29, 1994, an Ordcc 10 Show Ca.,sn HeRling was Sfrt for f.lay 26. 199~. The 

roaso'1 for the honring was described as follo•,•,•s: 

Ourinn n prohoaring confercnc•1 held in tho nho,•o·cqption<•d rn1Htcr on April 27, 
1994, tho issue of Oiscip!inar\' Rule ~- !02!AI of the Ohio Supremo Courl's 
Codo nf Prof11ssionnl Responsibility relating to Rnspondcnl's Counso! at snit! 
hooring. This issuo having been r3iscd by thn h•tcrvonor und Complainnnt. 
must now bo rosolvocl before pro-:eeding to thu merits of thir coso. 

On May 23. 1994, u Consent 1\-\otionlor Cnncollarion of Honring and for Submission 

of tl1o lssuo 011 tho Briefs was cJnsomod to b\' tho portias and filed by Respondent's course!. 

Tho Motion was grnnlod by tho ho~ring oflicor on May 27, 1994. Bri!lfs in support o' 

disqunlificfltion woro filod by Ccmpi«in~nt and Charging Party. AosprJnd~nt filed a brief ;n 

opposition to disqualification. Subsequent to tho submission ol tho briefs, this maHer was 

brought directly for considora•ion :11 tho SERB meeting on August 25, 1994. 

II. ANALYSIS, 

A. WHETHER DISCIPLINARY RULES 5·101 AND 5·102 OF THE CODE 0::: 
PROFESSIONAL HESPONSISILITY APPLY TO LA\\· 'ERS APPEARING BEFO::\r 
THE STATE EMPLOYMENT RELATIONS SOARD. 

The Code of Professional Respcnsitility (her~inaiter "C.P.R.") was adop~ed by the Ohio 

Supcemo Court effective October 5, 1970.' The Preface was not originally a part of the 

C.P.R .. bL•t was added ~ffective July 15, 1974.' The Preface provides in pertinent part: 

'23 Ohio St.2d 1. 

'38 Ohio St.2d p. xxv. 

\ l \ 
~-\ \ 
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Tho Canons of this Code are statements of axiomatic norms. expr;;.ssing 
in general terms tho standards of professional conduct expected of lawyers in 
thoir relationships with tho public, with tho legal system. and with tho legal 
profession. They embody tho general concepts from which the Ethical 
Considerotions and tho Disciplinary Rulos are derived. 

Tho_Q.!.~si.olilliVY Rules. unlike th~ Ethical Considerations. are man~ 
!ru::.b.Q..!.I!.!;.!(l.[ .. lhtr Disciplir.~ry Aulas stDte the minimum level of conduct below 
which no lawyor can fall without being subject to disciplinary action. (Emphasis 
added.) 

Canon 5 of thu C.P.R. providos. "A lawyer should exercise independent professional 

judgment on be hall of a client•. Tho issues et hand revolve around Disciplinary Rule 
(horoinnfwr "DR"I 5·1 02!AI of tho C.P.R. a no the exceptions to this rula found in DR 5· 

~01181. Both rules me derived from Canon 5. These rules prov·ide in pertinent part: 

Disclpllnnry Rule 5·1 02 Withdrawal as counsel when the lawyer becomes a 
witness 
IAI If, after under!o~ing employment in come.nptated or pending 

litigr.tion. ;1 lawyer learns or it is obvious that he or a lawyer in 
his firm ought to tJo called as o wi~r.ass en behalf of his client, he 
shall withdraw from tho conduct oi the ttial and his firm, if any, 
shall not continue roprosontation in the trial. except that he may 
continue the representation and he or a lawyer in his firm may 
testify in the circumstances enumerated in DR 5-101(8)(11 
through 141. 

Disciplinary Rule 5·101 Refusing employment when the interest of the lawyer 
m11y impair his independent professional judgment 
(81 A lm·, yer shall not accept employment in contemplated or 

pending litigation if he knows or it is obvious that he or a lawyer 
in his firm ought to ba called os a witness, except that he may 
undenake the employment end he or a lawyer in his firrn may 
testify: 

(41 As to any matter, if refusal would work a 
substantial hardship on the client because of the 
dist:nctiva value of the lawyer or his firm as 
counsel in th~ panicular case. 

SERB is created by Section 4117.02 of the Ohio Revised Code. It makes adjudications 

which are appealable to commor· )eas court pursuant to Section 411 7.13 of tne ReviSGd 



OPINION 
Case No. 93-ULP-07-0368 
Page 4 of 10 

Code in rnattors involving unfair labor practices, such as the four cases herein. Consequently, 

lawyers who appear be lore SERB in these matters are within the legal system and are covered 

by tho Canons of tho C.P.R .. Specifically to these pending matters, DR 5-101 and DH 5-102 

of the C.P.R. opply to lawyers who appear before SERB in unfair labor practice hearings. 

We note that SERB is emp.:~wered to establish the standards of persons who practice 

in these proceeding~.' As an administrative board, SERB has the authority to use either quasi

legislative promulgation of general rules designed to address a gonar'll issue or to use a quasi

judicial proceeding when a specific displ!te arises as a case bafore the board. Hamilton Cty. 

Bd. of Mental Retardation and Developmental Disabilities v. Professional Guild of Ohio (1 989), 

46 Ohio St.3d 14 7. SERB could use this proceeding as the vehicle for generating such a new 

standard of practice. However. we are specifically not taking this action herein. Instead. we 

are merely acknowledging the breadth of the scope of DR 5-101 and 5-102 of the C.P.R.~ 

Respondent asserts that if SERB is going to apply a code of professional responsibility, 

it should bo the Model Codo. Ohio's C.P.R. is in affect at the present time and it, not the 

Model Code is the basis for our action herein. If SERB establishes the standards of persons 

who practice in these proceedings at a later time. pursuant to Section 41 1 7 .02(H)(7) of tha 

Revised Code, \hen the Model Code may be a guide at that time. 

B. WHETHER UNDER THE FACTS HEREIN. THE CONTINUED 
REPRESENTATION BY THE DUVIN, CAHN, BARNARD & MESSERMAN 
LAW FIRM WOU'.D VIOLATE DISCIPLINARY RULE 5-102 AND, IF SO. 
WHETHER THE EXCEPTIONS IN DiSCIPLINARY RULE 5-101 (8) ARE 
PRESENT. 

The Ohio Supreme Court descnbed the process to be followed in determining whether 

a lawyer's testimony would be allowed and when disqualification of a law firm or lawyer 

would be necessary. It stated in pertinent part: 

-------------·------
•section 4117 .02(H)(7) of the Revised Code. 

•we recognize that this places lawyers at a disadvantage to nonlawyers in certain 
representation situations. While this appears to be unfair, we believe it is required by the 
application of the C.P.R. to these facts. 
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When an attorney representing a litigant in a pending case ... is called to testify in that case, the court shall first determine the admissibility of the attorney's testimony without reference to DR 5·1 02{A). If the court finds that the testimony is admissible, then that attorney, opposing counsel, or tho court sua sponte, ma·t make a motion requesting the attorney to withdraw voluntarily or be disqualified by the court from further representation in the case. The court must then consider whether eny of tho exceptions to DR 5-1 02 are applicable and, thus, whether the attorney may testify and continue to provide representation. In making these determinations, the court is not deciding whether a Disciplinary Aula will be violated, but rather preventing a potential vioiation of the Code of Professional Responsibility.• 

The hearing officer, board member, or the board itself, in carrying out the 
responsibilitites in Section 4117 .02(H)(31 of tha Revised Code, can raise and rule on such 
issues on its own motion when tho issue is brought to its attention, and need not wait until 
a party files a motion to disqualify. The triar of tact has the responsibility to do so if no cme 
else files a motion to disqualify in order to protect the integrity of its proceedings and to 
prevfJnt a potential violation of the C.P.A. 

SERB must disqualify a lawyer or a law firm if it is necessary to do so in order to 
prevent a breach of tho C.P.R. by the lawyer or law firm, especially where failure to do so 
may result in serious questions regarding due process or the integrity of the proceedings. The 
issue of disqualification, by its very nature, must be decided on a case-by-case basis as the 
facts and circumstances will vary. 

The facts relating to the issue of whether or not the DCB&M iirm should be disqualified 
were not in dispute. The issues in this unfair labor practice case involve a negotiation meeting 
between Respondent and Charging Party. Marc J. Bloch, a member of the DCB&M firm, was 
une of two indivirJuals representing Respondent at the March 15, 1993 meeting where the 
purported extension of the 1990-93 agreement was reached. Mr. Bloch's testimony will go 
directly to substantial, controverted and relevant issues to be resolved in this case and will 
require the hearing Aficer to make credibility determinations. 

6Mentor Lagoons, Inc. v. Rvjin (1987). 31 Ohio St.3d 256, Syllabus No.2. 

!/·. 
i . 
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Given the above set of facts, which also constitutes the most probable situation in 

SERB unfair labor oractice proceedings where the lawyer-witness situation arises (i.e., the 

lawyer acting as chief negotiator in colle~tive bargaining negotiations which subsequently 

become tho subject of an un!air labor practice proceeding before SERB, in which the lawyer 

or law firm also acts as representative for a party to the proceeding). the only basis offered 

by the DCB&M firm for avoiding disqualificati"" as a result of DR 5-102(A) is thEI hardship 

exception under DR 5-1 01(6)(4). 

The courts in states like Ohio, having a code of conduct based upon tha American Bar 

Association's Code of Prof!lssioi'lal Responsibility, generally hold that long-standing 

relationships with the client. involvement in litigation from the onsat, or financial hardship to 

the client alone are insufficient to invoke the substantial hardship exception to 

disqualification. 7 In those situations where disqualification of the law firm was not required, 

the courts were apparently motivated by such factors as the use of disqualification as a trial 

tactic by an opposing party, including delay in raising the issue until just before trial in spite 

of knowing of the problem for a long time in advance; the unanticipated need for the 

attorney's testimony until the trial; the fact that the proceedings had been going o.~ for years 

before another party raised the issue; and the bankrupt situation of the clients. None of these 

factors are presen· '·~these cases. 

The instant unfair labor practice case was filed with SERB during in July 1993. SERB 

found probable cause that an unfair labor practice had occurred oro January 6, 1994. The 

Complaint was issued on April 7, 1994. According to Respondent, on!y shortly before the 

----------
'General M1ll Supply Co. v. SCA Services, Inc., 697 F.2d 704 (6th Cir. 1982); 

International Woodworkers of America, AFL-C/0, CLC v. Chesapeake Bay Plywood Corp., 
659 F.2d 1259 (4th Cir. 1981); Freeman v. Vicchiarelli, 827 F. Supp. 300 (D.N.J. 1993); 
Jackson v. Russell, 498 N.E.2d 22 (Ind. App. 1986); U.S. ex rei. Sheldon Electric Co. v. 
Blackhawk Heating & Plumbing Co., 423 F. Supp. 486 (S.D.N.Y. 1976); Munk v. Go/dome 
Nat'f Corp .. 697 F. Supp. 784 (S.D.N.Y. 1986); Wickes v. Ward, 706 F. Supp. 290 
IS.D.N.Y. 1989); North Shore Neurosurgical Group, P.C. v. Leivy, 72 App. Div.2d 598, 
421 N.Y.S.2d 100 (2d. Dept. 1979); Hoerger v. Bd. of £due. of Great Neck Union Free 
School Dist .. 129 App. Oiv.2d 659, 514 N.Y.S.2d 402 (2d. Dept. 1987) .. 
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April 27, 1994 pre hearing conference did Respondent learn that there would be an issue as 
to the alleged extension of the collective bargaining agreement. Thus, only at that time did 
Respondent become aware of the need for the possible testimony of Mr. Bloch. By this time, 
Respondent had expended time and funds in having the DCB&M firm represent it before SERB 
in this matter. • 

The basis for the unfair labor practice charge, in Appendix A of the charge, states: 

, .. lhll !lXlS\"lOQ C01l9Ctlve bargaining BQrMMMt oxpin>d by its t11rms on May 31. 1993, but the parties agreed to extend it through July 31, 1993. . .. 

Not only is the City obligated to continue to abide by the tarms of the collective bargaining agreement because the parties agreed to extend its terms, 

Based upon the language within the charge itself, Respondent reasonably had notice 
of the issue concerning the alleged extension of the contract well before the prehearing 
conference. The need for Mr. Bloch's testimony was neither a complete surprise nor an 
unforeseeable circumstance given the allegations in the unfair labor practice charges. In 
addition, Respondent has anothor witness, Dan Hauenstein its former employee, who couid 
testify to the facts from personal knowledge. It is also asserted that a motivation in this 
instance was Charging Party's use of a disqualification motion as a trial tactic; however, this 
is also tied in with Respondent's contention of surprise regarding this issue of the alleged 
contract extension. This set of circumstances, without more, does not establish a 
"substantial hardship," but only an inconvenience to the client.• 

"Respondent's Brief in Opposition to Motions to Disqualify Counsel, p. 2. 
9This conclusion does not mean that lawyers cannot be negotiators in collective bargaining, but it does mean that disqualification from a subsequent case related to the collective bargaining is one of the occasional hazards of lawyers or law firms who regularly serve their clients as negotiators. As for appearances by non-lawyer negotiator-advocates before SERB, the courts have not yet ruled on whether practice before SERB is the practice of iaw, and SERB has not yet had occasion to resolve a disqualification issue in those 

circumstances. 

\ .I \n 
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C. WHETHER A SUBSTANTIAL CONTROVERSY EXISTS WITH RESPECT TO 
THE APPI.ICATION OR INTERPRETATION OF CHAPTER 4117. OF THE 
REVISED CODE AND WHETHER THIS MATTER IS OF PUBLIC OR GREAT 
GENERAL INTEREST REQUIRING THIS MATTER TO BE CERTIFIED TO THE 
COURT OF APPEALS PURSUANT TO SECTION 4117.02(LI OF THE REVISED 

CODE. 

Section 4117.02 of the Revised Code provides in pertinent part: 

(G) ... Tho board may. by one or more of its employees, ... 
conduct in any part of this state any proceeding, hearing. 
investigation, inquiry, or election necessary to the performance 
of its functions .... 

(H) In addition to the powers and functions provided in other 
sections of this chapter. the board shall: 

(8) Adopt, amend, and rescind rules and procedures and 
exercise other powers appropriate to carry out this chapter. 

(L) Whenever the board determines that a substantial 
controversy exists with respect to the application or 
inte• pretation of this chapter and the matter is of public or great 
general interest. the board shall certify its final order directly to 
the court of appeals having jurisdiction over the area in which the 
principal office of the public employer directly affected by the 
application or ir.terpretation is located. . .. 

Rule 411 7 ·1·11 of the Administrative Code provides in pertinent part: 

(A) Individuals conducting hearings · other than fact-finding or 
conciliation hearings shall have the authority to take the 
following actions: 

(91 To exclude any person for improper conduct; and 
(101 To take any other action necessary and authorized 

under Chapter 4117. of the Revised Code or 
Chapters 4117·1 to 4117-25 oftha Admil1istrative 
Code. 
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Where a lawyer or law firm would violata the C.P.R., SERB, through one of its 

employaes, e.g., a hearing officer, may disqualify the lawyer or law firm as a party's 

representative when necassary in ordar to avoid improper conduct pursuant to Rule 4117-1· 

11 (A)(91 of the Administrative Code. This adrolinistrative rule carries out the powers of SERB 

set forth in Section 4117.02 of the Revised Code. We lind that a substantial controversy 

exists regarding the application or interpretation of this section which serves as the focal point 

for this pending action. 

We also find that issues of representation, especially relating to the disqualification of 

a party's representative, are inherently a matter of public or great general interest. We note 

that two other matters with issues involving the disqualification or withdrawal of counsel were 

presented for action by SERB at approximately the same time this matter came before us. 10 

This is not a subject which falls within SERB's areas of expertise. It is best resolved by being 

reviewed by the court of appeals. 

Ill. .£Q..NCLUSION 

Although SERB has the authority to establish the standards of persons who practice 

before it pursuant to Section 4117 .02(H)(7) of the Revised Code, we are not exercising that 

authority at this time in this matter. 

Based upon our review of the facts and law in these matter.s, we find that Disciplinary 

Rules 5-101 and 5-102 of the Ohio Supreme Court's Code of Professional Responsibility apply 

to lawyers appearing before SERB, that the continued reorasentation of the City of Cleveland 

by t~.e law firm of Duvin, Cahn, Barnard & Messerman in the cases herein would violate DR 

5-102 of the C.P.R., that the disqualification of the Duvin, Cahn, Barnard & Messerman law 

firm pursuant to DR 5·1 02(A) of the C.P.R. does not constitute a hardship under DR 5-

10SERB v. Westlake City Hall Employees Association, Case Nos. 92-ULP-1 0-0572 & 

92-ULP-10·0573 and SERB v. City of Westlake, Case Nos. 92-ULP-10-0571 & 92-ULP-10-

0574; SERB v. Springfield Local School District Board of Education, Case Nos. 93-ULP-07-

0397 and 93-ULP-09-0500 and SERB v. Ohio Association of Public School Employees, 

Local 530, Case Nos. 93-ULP-07 -0411 and 93-ULP-08·0431, consolidated. 
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101 (8)(4) of the C.P.R. under the facts and circumstances of this case, and that a substantial 

controversy f3Xists with respect to the application or interpretation of Chapter 4117. of the 

Revised Code and the matter is of public or great general interest. 

POTTENGER, Vic!l Chairman concurs; MASON, Board Member, dissents with opinion. 
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I am unable to join with the msjority in their decision and believe that the Motions to 
Disqualify Respondent's Counsel should ba deniod. However, there are some points in this 
matter with which I do concur with my colleagues. I agree that SERB, to protect the integrity 
of its proceedings, has \he authority to disqualify an advocate or law firm for a conflict of 
interest that would undermine fairness and due process. ~uyahcga County Sheriff's 
.Qllru!rtment. SERB 85-021 (5/15/85). I do not agree, however, that the standards used by 
courts to regulate their proceedings or those standards governing the practice of law by 
attorneys should be automatically or summarily applied to SERB proceedings. 

In the present matter, disqualification of an entire law firm representing the Respondent 
is urged because a member of Respondent's law firm plans to testify liS a witness on an issue 
of fact that is in dispute, specifically, whether the parties expressly agreed to cor.tinue the 
terms of their collective bargaining agreement until a new agreement was reached. The I Motions for Disqualification filad by Complainant lind Intervenor are prp.mised solely on 
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Disciplinary Rule 5·1 02(AI of the Ohio Supreme Court's Code of Professional Responsibility 

which requires a lawyer and his firm to withdraw as counsel in "contemplated or pending 

litigation" if the lawyer "ought to be called as 11 witness on behalf of his client." 

SERB is governed by Chapter 4117 of the Ohio Revised Code, not the Code of 

Professional Responsibility. P•Jrsuant to O.R.C. § 4117.02(H){71. SERB has the authority to 

establish the standards for persons practicing before it and, therefore, the Board's decision 

to adopt a particular standard is completely discretionary and not mandatory, contrary to the 

apparent position adopted by the majority in this matter. Here, permitting the City of 

Cleveland's counsel to continue its representation in SERB's proceedings would not 

necessarily be a breach of Disciplinary Rule 5·1 02 because that rule appears to apply to more 

formal courtroom "litigation" (i.&. a "trial") as opposed to the proceedings conducted at SERB. 

As part of its rola as a state administrative agency, SERB conducts "quasi" judicial 

hearings. While the practice of law before a court is restricted to attorneys (with the noted 

exception of u·e individual taking on his own representation). here, nCJ such restriction exists. 

Specifically, Ohio Administrative Code 4117·1·12 provides that: 

Any partv shall have the right to appear in person. by counsel. or 
by any other representative who is knowledgeable about Chapter 
411 7 of the Revised Code and the r•Jies of the board, to present 
his or her case by oral, docume~tary, or other evidence, and to 
conduct such examination as may be required for a full and true 
disclosure of the facts ..... (Emphasis added.) 

Given that both attorne\; and non-attorneys are permitted to practice before SERB. 

any standard that we choose to adopt pursuant to O.R.C. § 4117 .02(H)(7) shoulo have equal 

application. This, however. cannot be the case if the Code of Professional Responsibility is 

applied to lawyers appearing before SERB for the simple reason that non-attorneys are not 

bound by this Code. As pointed out by the Respondent's counsel," ... if a party chooses a non· 

attorney to represent him, that non-attorney can appear both as an advocate and a witness. 

An attorney, however, would arguably not be permitted to do so. Such a differing treatment 
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violates the party's rights to equal protection, based on whom he chose as his 

representative."' Such disparate treatment is inherently unfair. 

Although perhaps in most situations the logic of prohibiting an attorney from appearing 

as both 1m advocate and witness in the same proceeding is evident, it is foreseeable that a 

strict per se rule prohibiting such at this agency may invite disingenuous filings. Therefore, the 

Board must avoid the arbitrary application of rules promulgated to govern only one segment 

of the practioners that come beforo it and whose application could bring about undue and 

unnecessary hardship. Rather than always following a strict application of technical rules. 

SERB proceedings would be better served by assessing the rationale behind such rules and 

applying them across the board when they best serve justice. Arbitrarily enforcing technical 

n1les may encourage legal maneuv~ring and tactical filings which will inevitably delay our 

proceedings and clog our system with distracting claims of procedural violations. 

In this particular instance, ~utomatic disqualification of an entire law firm solely on the 

basis that a member of that firm will testify regarding a single factual issue in dispute is both 

unfair and unnec:es~ary and furthers no legitimate interest. The rationale behind Disciplinary 

Rule 5-102 is set forth in Ethical Consideration 5-9 which explains why the role of advocate 

and witness are incompatible. This ethical consideration statas: 

Occasionally a lawyer is called upon to decide in a particular case 
whether he will be a witness or an advocate. If a lawyer is both 
counsel and witness, he becomes more easily impeachable for 
interest end thus may ba a less effective witness. Ccmversely, 
the opposing counsel may be htmdicapped in challenging the 
erodibility oi the lawyer when the lawyer also appears as an 
advocate in the case. An advocate who becomes a witness is in 
the unseemly and ineffective position of arguing his own 
credibility. The roles of an advocate and of s witness are 
inconsistent; the func•ion of arl advocate is to advance or argue 
the cause of another. while that of a witness is to state facts 
objectively. 

Brief in Ooposition ;J Motions to Disqualify Counsel; pg. 8. 
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Although I agree that an advocate in a SERB proceeding should not in most i;;stancss 
be a witness in that same proceeding, I fail to sse the logic in this particular situation. Here, 
no conflict of interest or incompatibility of roles exist. The attorney that mPy be called as a 
witness in this case will not serve in a dual capacity as both advocate and witness. Instead, 
another member of his law firm will assume the role of advocate. This beirg so, the rationale 
of Ethical Consideration 5·9 is not applicable in this case and there is simply no logical basis 
for disqualifyh1g the entire law firm. In my opinion, SERB proc'3edings would neither be 
undermined or tainted by allowiny this law firm to continutJ in its capacity as Respondent's 
counsel. 

Finally, the parties seeking disqualification of Respondent's counsel in this case 
contend that their motions to disqualify cmmsel should be granted because the Respondent 
is unable to show that a "substantial hardship" would result if the rule were enforced. I 
disagree. lr. my opinion, this standard places the onus of proving hardship, whatever the 
definition. on the wrong party and facilitates tactical filings and legai maneuvering. In order 
to prevent this, SERB should evaluate motions to disqualify counsel on a cese-by-casa basis 
and more importantly, the burdon of proving hardship should be shifted to the party filing the 

motion. Approar.hing the matter in this way would enable SERB to better determine whether 

a legitimate conflict of interest exist that might impede tho fairness of our proceedings, or 
whether the party seeking disqualification has dona so for reasons outside those that should 
be recognized. 

ATTYO!SO.OPI 
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