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STATE OF QHIO
STATE EMPLOYMENT RELATIONS BOARD

in the Matter of

State Employment Rulations Board,
Complainant,

ang

Cleveiand Building and Construction Trades Council,
Interveno!

V.

City of Cleveland,
Respondent.

CASE NUMBER: 93-ULP-07-(03638

QPINION
POHKLER, Chairman:
1. BACKGROUND

The factual issue in disputs in this nianer is whether the parties expressly agreed to
extend the terms of the 1990-93 collective bargaining agreement. On March 15, 1993, a
meeating took place to discuss negotiations for the successor contract. Representing the
Respondent at this meeting were Dan Hauenstein, a former employee of Respondent City of
Cleveland, and Marc J. Bloch, a lawyer with the law firm of Duvin, Cahn, Barnard &
Messerman ("hereinafter DCE&MT). The Cleveland Building and Construction Trades Council,
Intervenor/Charging Party, contends that the pariies agreed at this meeting to extend the
rarms of the 1990-83 contract if negotiations for the successor contract were not completed
by April 30, 1993, Respondent contonds there was ne such agresment.’

The Comp!aint and Notice of Unfair Lebor Practice Hearing and Prehearing Order were
issued in this case by the State Employment Relations Board (hereinafter "SERB") on April 7,
1994. The Prehearing Conference was held on April 27, 1984, At the prehearing conference,

'Cleveland Building and Construction Trades Council's Brief in Support of Motion to
Disquslify Respongdent’s Counsel, pp. 3-4.
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Complainant SERB, represented by th.a Ohio Attorney General's office, and the Charging Party
moved to disqualify DCB&M from reprasenting Respondent in this proceeding because o
member of the law firm was being called to testify as a witreess for Respondent on a material

issua of fact in disuute.

On April 29, 1994, an Order 1o Show Caersa Heanng weas sot for flay 26, 1893, The

reason for the hearing was described as fallows:

During a prehaaring conference held in the akove-cagticnsd matter on April 27,
1994, the issue of Disciplinary Rule £ 102 A) of the Ohio Supreme Court's
Code of Professionnl Respansitility relating to Respondent’s Counspl at said
hearing.  This issue having been rgised by tha Intervonor and Complainant,
must now be resolved bofore preceeding 1o the ments ol thiv case.

On May 23, 1994, a Consent Motion for Cancellatton of Haanng and tor Submission
of tho Issus on the Briefs was consented to by the parties and lited by Respondant’s courset,
The Motion was granfed by the hoaring olficar on May 27, 1994, Briefs in support of
disqualification ware filed by Complainant and Charging Paity. Respondent fited a brisf in
opposition to disqualification. Subsequent to the submission of tha briels, this matier was

Yrought directly for considaration at tho SERB meating on August 25, 1994,

. ANALYSIS

A. WHETHER QISCIPLINARY RULES 5-101 AND 5-102 OF THE CODE QF
PROFESSIONAL RESPONSIBILITY APPLY TO LAV 'ERS APPEARING BEFORT
THE STATE EMPLOYMENT RELATIONS BOARD.

The Code of Professional Responsitility (hereinatter *C.P.R.") vwsas adopted by the Ohio
Supreme Court effectiva October 5, 1970.7 The Preface was not criginally a part of the

C.P.R.. but was added effective July 15, 19747 The Preface provides in pertinent part:

23 Ohio St.2d t.

338 Ohio St.2d p. xxv.
L ogd
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The Canons of this Code ars statements of axiomatic norms, exprsssing
in generat terms the standards of professionsl conduct expected of lawyers in
thair relationships with the public, with the legal system. and with the lagal
profession.  They embody the general concepts from which the Ethical
Considarations and the Disciplinary Rules are derivad.

The Disciplinary Ryles. unlike the Ethical Considarations, are mangdatory
ingharagter. Thu Disciplinsry Rulgs state tha minimuim tevel of conduct below
which nolawyer can fall without being subject to disciplinary action. {(Emphasis
added.)

Canon 5 of the C.P.R. providas, "A lawyer should exarcise independant professional
judgment on bahal! of a client”. Thg issuas at hand revolve around Disciplinary Rule
{herginafter "DR™) 5-102(A) of the C.P.R. angd the gxceptions to this ruta found in DR 5-
101(B). Both rules are derived from Canon 5. These rules provide in partinent part:

Disclplinary Rule 5-102 Withdrawal as counsat when the lawysr becomes a
witness .
(A) if, after undertaking employment in conte.nplated or pending
litigation, & lawyer lesins or it is obvious that ha or 8 lawyar in
his tirm ought to be called 8s & witr.ass cn behalf of his client, he
shall withdrsw from the conduct of the tial and his firm, if any,
shalt not continue reprasentation in the trial, except that he may
continue tha represantation and he or a lawyer in his firm may
testify in the circumstances enumerated in DR 5-101(B){1)
through (4).

Disciplinary Rule 5-101 Refusing employmant when the interest of the fawyer

may impair his independent protessional judgment

{8) A lawyer shall not accept employment in contemplated or
panding litigation if he knows or it is obvious that he or a tawyer
in his firm ought to ba callad as a witnass, except that he may
undertake the employment and he or a lawyar in his firm may
testify:

(4) As to asny matter, if refusal would work a
substantial hardship on the client because of the
distinctive value of the lawyer or his firm as
counssl in the particular case.

SERB s created by Section 4117.02 of the Ohio Revised Code. It makes adjudications
which are appealable to commor ieas court pursuant to Section 4117.13 of the Revised
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Code in matters involving unfair iabor practices, such as the four cases herein. Consequently,
lawyers who appear before SERB in these matters are within the legal system and are covered
by the Canons of the C.P.R.. Specifically to these psnding matters, DR 5-101 and DR 5-102
of the C.P.R. apply to lawyers who appear bafore SERB in unfair labor practice hearings.

Wae note that SERB is empowaered to establish the standards of persons who practice
in these proceedings.* As an administrative board, SERB has the authority to use either quasi-
lagislative promulgation ot goneral rules designed to address a genaral issue or to use a quasi-
judicial proceeding when a specific dispute arises as a case bafors the board. Hamiiton Cty.
Bd. of Mental Retardation and Developmental Disabilities v. Professional Guild of Ohio (1989),
46 Ohio 5t.3d 147, SERB could use this proceeding as the vehicle for genarating such a new
standard of practice. However, we are specificatly not taking this action herein. Instead, we

are merely acknowledging the breadth of the scope of DR 5-101 and 5-102 of the C.P.R.C

Respondent asserts that it SERB is going to apply 8 code of professicnal responsibility,
it should be the Model Code. Ohic's C.P.R. is in affect at the present time and it, not the
Mode! Code is tha basis for our action herein. if SERB establishes the standards of persons
who practice in these proceedings at a later time, pursuant 1o Saction 4117.02(H)7) of the

Revised Code, then the Model Code may be a guide at that time.

B.  WHETHER UNDER THE FACTS HEREIN, THE CONTINUED
REPRESENTATION BY THE DUVIN, CAHN, BARNARD & MESSERMAN
LAW FIRM WOULD VIOLATE DISCIPLINARY RULE 5-102 AND, IF SO,
WHETHER THE EXCEPTIONS IN D!SCIPLINARY RULE 5-101(B) ARE
PRESENT.

The Ohio Supreme Court descnibed the process to be followed in determining whether
a lawyer's testimony would be allowed and when disqualification of a law firm or lawyer

would be necessary. It siated in pertinent part:

*Section 4117.02(H){7) of the Revised Cods.

*We recogniza that this places lawyers at a disadvantage to nonlawyers in certain
representation situations. While this appears to be unfair, we believe it is required by the
application of the C.P.R. to thase facts.
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When an attorney representing a litigant in a pending case . . . is called to
testify in that case, the court shall first determing the admissibility of the
attorney’s testimony without reference to DR 5-102(A}. If the court finds that
the testimony is admissible, then that attorney, opposing counsel, or the court
Sua sponte, may make a motion requesting the attornay to withdraw voluntarily
or be disqualified by the court from further representation in the case. The
court must then consider whether eny of the exceptions to DR 5-102 are
applicable and, thus, whether the glttornay may testify and continuse to provide
representation. In making these determinations, the court is not deciding
whother a Disciplinary Ruls will be violated, but rather preventing a potential
vioiation of the Code of Professional Responsibility,®

The hearing officer, board member, or the board itself, in carrying out the
respensibilitites in Section 4117.02(H}3) of the Revised Code, can raise and rule on such
ISSUES on its own motion when tho issue is brought to its attention, and need not wait until
8 party files a motion to disqualify. The triar of fact has the responsibility to do so if no cne
else files a motion to disquality in order to protect the integrity of its proceedings and to
prevent a potential violation of the C.P.K.

SERB must disqualify & lawyer or a law firm if it is necessary to do so in order to
prevent a breach of the C.P.R, by the lawvyer or law firm, especially where failure to do so
may result in serious guastions regarding due process or the integrity of the proceedings. The
issue of disqualification, by its very naiure, must be decided on a case-by-case basis as the
facts and circumstances will vary,

The facts relating to the issue of whether or not the DCB&M firm shouid be disqualified
wers not in dispute. The issues in this unfair labor practice case involve a negotiation meeting
between Respondent and Charging Party, Marc J. Bloch, a member of the DCB&M firm, was
une of two individusls representing Respondant at the March 15, 1983 mesting whers the
purported extension of the 1890-93 agreement was reachad. Mr. Bloch's testimony will go
dirgctly to substantial, controverted and relevant Issues to be resolved in this case and will
require the hearing _ificer to make credibility detsrminations.

SMentor Lagoons, Inc. v. Rudin {1987}, 31 Chio 5t.3d 256, Syllabus No. 2.
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Given the above set of facts, which also constitutes the most probable situation in
SERB unfair labor practice proceedings whare the lawyer-witnass situation arises (i.e., the
lawyer acting as chief negotiator in collective bargaining negotiations which subsequently
bacoma the subject of an unfair labor practice proceeding before SERB, in which the lawyer
or law firm also acts as representative for & party to the proceading}, tha only basis offerad
by the DCB&M firm for avoiding disqualificati~n as a result of DR 5-102{A} is the hardship
exception under DR 5-101(B){4}.

The courts in states like Ohio, having 8 code of conduct based upon tha Amarican Bar
Association's Code of Professional Responsibility, generally hold that long-standing
retationships with the client, involvement in litigation from the onsat, cr financial hardship to
the client alone are insufficient to invoke the substantial hardship exception to
disqualification.” In those situations where disqualification of the law firm was not required,
the courts were apparently motivated by such factors as the use of disqualification as a trial
tactic by an opposing party, including delay in raising the issue untii just before trial in spite
of knowing of the problem for a long time in advance; the unanticipated need for the
attorney’s testimony until the trial; the fact that the proceedings had been going on for years
before another party raised the issue; and the bankrupt situation of the clients. None of these

factors are pressn” "~ these cases.

The instant unfair labor practice case was filed with SERB during in July 1993, 3ERB
found probable cause that an unfair labor practice had occurred on January 6, 1994, The

Complaint was issued on April 7, 1994. According to Respondent, only shortly before the

'General Mill Supply Co. v. SCA Services, Inc., 637 F.2d 704 (6th Cir, 1982);
international Woodworkers of America, AFL-CIQ, CLC v. Chesapeake Bay Plywood Corp.,
659 F.28 1259 (4th Cir. 1981); Freeman v. Vicchiarefli, 827 F, Supp. 300 (D.N.J, 1993);
Jackson v. Russell, 498 N.E.2d 22 (Ind. App. 1888); U.S. ex rel. Sheldon Electric Co. v.
Blackhawk Heating & Plumbing Co., 423 F. Supp. 486 (S.D.N.Y. 1976); Munk v. Goldome
Nat'l Corp., 897 F. Supp. 784 (S.D.N.Y. 1988); Wickes v. Ward, 706 F. Supp. 280
{S.D.N.Y. 1989); North Shore Neurosurgical Group, P.C. v. Leivy, 72 App. Div,2d 598,
421 N.Y.S.2d 100 (2d. Dept. 1979); Hoerger v. Bd. of Educ. of Great Neck Union Free
School Dist., 129 App. Div.2d 659, 514 N.Y.5.2d 402 (2d. Dept. 1987).

US
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April 27, 1994 prehsaring conference did Respondent learn that there would be an issue as
to the allsged extension of the collective bargaining agreement. Thus, only at that time did
Respondent become aware of tha need for the possible testimony of Mr. Bloch. By this time,
Respondent had expended time and funds in having the DCB&M firm represent it before SERB

in this matter.®
The basis for the untair labor practice charge, in Appendix A of the charge, states:

+ . T8 BXISTING coNactiva bargaining agraamant expirod by its torms on May
31, 1993, but the parties agreed to extend it through July 31, 1993. ...

Not only is the City obligated to continus to abide by the tarms of the
collective bargaining agreement because the parties agreed to extend its terms,

Based upon the tanguage within the charge itself, Respondent reasonasbly had notice
of the issus concerning the alleged extension of the contract well bafore ths prehearing
conference. The need for Mr. Bloch's testimony was neither a complete surprise nor an
unforeseeable circumstancs given the sllegations in the unfair labor practice charges. in
addition, Respondent has another witness, Dan Hauenstain its former employes, who couid
testify to the facts from persanal knowledge. It is also asserted that a motivation in this
instance was Charging Party’s use of a disqualification motion as a trial tactic; however, this
is also tied in with Respondsnt’s contention of surprise regarding this issue of the alleged
contract extsnsion. This set of circumstances, without more, dces not establish a

"substantial hargship,” but only an inconvenience to the client.?

*Respondent’s Brief in Opposition to Motions to Disqualify Counsel, p. 2.

*This conclusion does not mean that lawyers cannot be negotiators in collectiva
bargaining, but it does mean that disqualification from a subsequent case related to the
collective bargaining is one of the occasiona! hazards of iawyers or law firms who reguiarly
serve thair clients as negotiators. As for appearances by nen-lawyer negotiator-advocates
before SERB, the courts have not yet ruled on whether practice before SERB is the practice
of iaw, and SERB has not yst had occasion to resolve a disqualification issue in thosa
circumstances.

LS T P2
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C. WHETHER A SUBSTANTIAL CONTROVERSY EXISTS WITH RESPECT TO
THE APPLICATION OR INTERPRETATION OF CHAPTER 4117. OF THE
REVISED CODE AND WHETHER THIS MATTER IS OF PUBLIC OR GREAT
GENERAL INTEREST REQUIRING THIS MATTER TO BE CERTIFIED TO THE
COURT OF APPEALS PURSUANT TO SECTION 4117.02(L) OF THE REVISED
CODE.

Saction 4117.02 of the Revised Code provides in pertinent part:

(G) . .. The beoard may, by one or mors of its employess, . . .
conduct in any part of this state any procesding, hearing,
investigation, inquiry, or alection necessary to the performance
of its functions . . ..

{H) In addition to the powers and functions providad in other
sections of this chapter, the board shall:

{8) Adopt, amend, and rescind rules and prccedures and
exercise other powers appropriate to carry out this chapter.

(L} Whenever the board determines that 8 substantial
controversy exists with respect to the spplication or
inter pretation of this chapter and the matter is of public or great
general interest, the board shall certify its final order directly to
the court of appeals having jurisdiction over the area in which tha
principal office of the public employer directly affected by the
application or interpretation is located. .

Rule 4117-1-11 of the Administrative Code provides in pertinent part:

(A)

individuals conducting hearings other than tact-finding or
conciliation hearings shall hsve the suthority to take the
following actions:

{9) Tn exclude any person for impropar conduct; and

(10) Totake any other action necessary and authorized
under Chapter 4117. of the Revised Code or
Chapters 4117-1t04117-25 of the Administrative
Caode.

]
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Whare a lawyer or law firm would violate the C.P.R., SERB, through one of its
employees, e.g., a8 hearing officer, may disqualify the lawyer or law firm as a party's
rapresentative when necessary in order to avoid impropsr conduct pursuant to Rule 4117-1-
11(AN9) of the Administrative Code. This administrative rule carrias out the powers ot SERB
set forth in Section 4117.02 of the Revised Code. We find that a substantial controversy
exists regarding the application or interpratation of this section which serves as the focal point

for this pending action.

Woe also find that issues of representation, especially relating to the disqualification of
a party’s representative, are inherently 8 matter of public or great general interest. We note
that two other matters with issues involving the disquatification or withdrawat of counsst were
presented for action by SERB at approximately the same time this matter came before us.'®
This is not a subject which falls within SERB’s areas of expertise. It is best resclved by being

reviewed by the court of appsals.

HI. _CONCLUSION

Although SERB has the authority to establish the standards of persons who practice
before it pursuant to Section 4117.02{H)(7} of the Revised Code, we are not exercising that

authority at this time in this matter.

Based upon our review of the facts and law in these matters, we find that Disciplinary
Rules 5-101 and 5-102 of the Ohio Suprems Court’s Code of Professional Responsibility appty
to lawyers appearing before SERB, that the continued reoresentation of the City of Clevetand
by the law firm of Duvin, Cahn, Barnard & Messerman in the cases herein would violate DR
5-10Z of the C.P.R., that the disqualification of the Duvin, Cahn, Barnard & Masserman law
firm pursuant to DR 5-102{A) of the C.P.R. does not constitute a hardship under DR 5-

1°SERB v. Westlake City Hall Employees Association, Case Nes. 92-ULP-10-0572 &
92-ULP-10-0573 and SERB v. City of Westlake, Case Nos. 92-ULP-10-0571 & 92-ULF-10-
0574; SERB v. Springfield Local School District Board of Education, Case Nos. 93-ULP-07-
0397 and 93-ULP-09-0500 and SERE v. Qhia Association of Public School Employees,
Loca! 530, Case Nos. 93-ULP-07-0411 &nd 93-ULP-08-0431, consvlidated.

AD
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101(B){4) of the C.P.R. under the facts and circumstances of this case, and that 2 substantial
controversy sxists with respect to the application or interpretation of Chapter 4117. of the

Revised Code and the matter is of public or great genaral interest.

POTTENGER, Vice Chairman concurs; MASON, Board Member, dissents with opinion.
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STATE OF OHIO
STATE EMPLOYMENT RELATIONS BOARD

in the Matter of
State Employment Relations Board,
Complainant,

City of Cleveland,
Respondant.

Case Number: 93-ULP-07-036%

DISSENTING QPINION

MASQON, Board Member:

| am unable to join with the msjority in their decision and belipve that the Motions to
Disqualify Respondent’s Counsel should be daniod, Howaever, there are some points in this
matter with which | do concur with my colleagues. I agree that SERB, to protect the integrity
of its proceedings, has ihe authority to disqualify an advocate or law firm for a conflict of
interest that would undermine fairness and due process. ahcga County Sheriff's .
Department. SERB 85-021 (5/15/85). | do not agrae, howsver, that the standards used by
courts to regulate their proceedings or those standards governing the practice of law by
attornays should be automatically or summarily applied to SERB proceedings.

Inthe present matter, disqualification of an antire law firm representing the Respondent
is urged bacauss 8 member of Respondent’s law firm plans to testify as s witnass on an jssus
of fact that is in dispute, specifically, whethsr the parties expressly agrend to continuq the
tarms of their collective bargaining agresment until 8 new dgreement was reached. The
Motions for Disqualification ‘ilad by Complainant and Intervenor are premised solely on

%O
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Disciplinary Rule 5-102(A} of the Ohio Supreme Court’s Code of Professional Responsibility
which requires a lawyer and his firm to withdraw as counsel in "contemplated or pending

litigation™ if the lawyer "ought to be called as & witness on behalf of his client.”

SERB is governed by Chapter 4117 of the Ohio Revised Code, not the Code of
Professional Responsibility. Pursuant to O.R.C. § 4117.02(H){(7), SERB has the authority to
establish the standards for persons practicing before it and, therefore, the Board’s dacision
to adopt a particular standard is complstely discretionary and not mandatory, contrary to the
apparent position adopted by the majority in this matter. Here, permitting the City of
Cleveland’s counsel to continue its representation in SERB's proceedings would not
necessarily be a breach of Disciplinary Rule 5-102 because that rule appears to apply to more
formal courtroom "litigation™ (i.e. 8 "trial") as opposed to the proceedings conducted at SERB.

As part of its role as a state administrative agency, SERB conducts "quasi” judicial
hearings. While the practice of law before a court is restricted to attorneys {with the noted
exception of t'e individual taking on his own representation), here, nu such restriction exists.
Specifically, Ohio Administrative Code 4117-1-12 provides that:

Any party shall have the right to appear in person, by counsel, or
by any other representative who is knowiedgeabile about Chapter
4117 of the Revised Code and the ruies of the board, to prasent
his or her ¢asa by oral, documentary, or other evidence, and to
conduct such examination as may be required for a full and true
disclosure of the facts.....(Emphasis added.)

Given that both attorney s and non-attorneys are parmitted to practice before SERB,
any standard that we choose to adopt pursuant to O.R.C. § 4117.02(H){7) shouid have equal
application. This, however, cannot be the case if the Code of Professional Responsibility is
applied to lawyers appearing before SERB for tha simple reason that non-attorneys are not
bound by this Code. As pointed out by the Respondent’s counsel, "...if 8 party chooses & non-
attorney to represent him, that non-attorney can appear both as an advocats and a witness.

An attorney, however, would arguably nct be permitted to do so. Such a differing treatment
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violates the party’s rights to equal protection, based on whom he choss as his

representative.”’ Such disparate treatmant is inharantly unfair.

Although parhaps in most situations the logic of prohibiting an attornay from appearing
as both an advocate and witness in the same proceeding is evident, it is foreseeable that a
strict per se rula prohibiting such at this agency may invite disingenuous filings. Therefore, the
Board must avoid the arbitrary application of rules promulgated to govern only one segment
of the practionsers that come before it and whose application could bring about undue and
unnecessary hardship. Rather than aiways following a strict application of technical rules,
SERB procesdings would be better served by assessing the rationale bashind such rulss and
applying them scross the board when they best serve justice. Arbitrarily enforcing technical
rutes may encourage legal maneuvuring and tactical filings which will inavitably delay our

proceedings and clog our system with distracting claims of procedural violations.

in this particular instance, automatic disqualification of an entire law firm solely on the
basis that a member of that firm will testify regarding a single factual issus in dispute is both
unfair and unnecessary and furthers no legitimate interest. The rationale bahind Disciplinary
Rule 5-102 is set forth in Ethical Consideration 5-9 which explains why the role of advocate

and witness are incompatible. This sthical consideration states:

Occasicnelly a lawyer is called upon to decide in a particular casse
whether he will be a witness or an advocate, If a lawyer is bath
counsef and witness, he becomes more easily impeachable for
interest and thus may ba a lass effective witness. Conversely,
the opposing counsel may be handicapped in challenging the
credibility of the lawyer when the lawyer also appears as an
advocate in the case. An advocate who bacomes a witness is in
the unseemly and ineffective position of arguing his own
credibility. The roles of an advocate and of & witness are
inconsistent; the function of an advocats is to advance or argue
the cause of another, while that of a witness is to state facts
objectively.

! Briet in Opposition 12 Motions to Disqualify Counsel; pg. 8.
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Although | agres that an advocate in 8 SERB proceeding should not in most instances
be @ witness in that same proceading, | fail to see the logic in this perticular situation. Here,
no conflict of interest or incompatibility of roles exist. The attorney that mey ba cslled as 8
witnass in this case will not serve in a dual capacity as both advocate and witness. instead,
another membar of his law firm will assume tha role of advocate. This beirg so, the rationale
of Ethical Consideration 5-9 is not applicable in this case and there is simply no iogical basis
for disqualifying the entire law firm. in my opinion, SERB procsedings would neither ba
undermined or tainted by allowiny this law firm to continus in its capacity as Respondent's

counsasl,

Finally, the parties seeking disqualification of Respondent’s counse! in this case
contand that thetr motions to disqualify counsel should ba grantaed bacause the Respondent
is unabte to show that a "substantial hardship” would result if the rule were enforced. |
disagree. ir. my opinion, this standard places the onus of proving hardship, whatever the
definition, on the wrong party and facilitates tactical filings and Isgai maneuvering. in order
to prevent this, SERB should evaluate motions to disqualify counss! on a cese-by-case basis
and more importantly, the burden of proving hardship should be shifted to the party filing the
motion. Approaching the matter in this way would enable SERB to batter determine whether
a legitimate conflict of interest exist that might impede the fairness of our proceedings, or
whether the perty seeking disqualification has dons so for reasons outside those that should

be recognized.

ATTYDISO.OF
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