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STATE OF OHIO
STATE EMPLOYMENT RELATIONS BOARD

in the Matter of
Fraternal Order of Polics, Georgs Murray Lodgs No. 67,
Employae Organization,
and
City of Maple Haights,

Employar.

CASE NUMBER: 93-REP-02-0035
QPINION

MASON, Board Member:

The City of Maple Haights (Employer) has filad a pstition to amand certification by
marging a bargaining unit composed of a single Captain into a bargaining unit composad of
Sergaants and Lieutenants. The hearing officer found the pstition to be appropriate. Wa do
not agrae. The Boeard takes administrative notice of two directives issuad by the State
Employmant Relations Board in the mattar of Fraternal Order of Police, George Murray Lodge
No. 67 and Northern Ohio Patrclmen’s Benavolent Association and City of Maple Heights,
One, Direction of Election Pursuant to Consent Elsction Agrsamaent, was issued on August
15, 1986. The second, Certification of Elaction Results and of Exclusive Representative, was
issued on October 16, 19E86. Thass two documents clearly show that the existing unit of
Sergeants and above was certified pursuant to a consent election agresmeant signed by |

both partiss in our case, which spscifically excludad Captains.'

The bargaining unit certified pursuant to a consent election agresment is:
Included: All full-time police officers and dstectives holding the renk of
Sergaant and abovs.
Excluded: Chief of Police, Captains, all ranks below Sargeant, sll part-tims,
seasonal, temporary and probationary employeses. All other
amploysss of ths Employer.
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it shou!d ba pointed out that, while Ohio Revised Code § 4117.06(DNG} prohibits the
inclusion of sergeants and above with renk and file membars of & pclice department, there
is no prohibition on the inclusion of Captains in a Sergeant end aboeve unit. Thus, had the
parties wished thay could have included the Captain positionin the Sergasnts and above unit.
The parties clearly did not wish to do so and, on tha contrary, negotiated and agresd to
exclude the Captain from the Sergeants unit. In 1892 & separate unit was crestsd for the

Captain position pursuant to an unoppossd Request for Recognition.

Bofore us now is a patition for amendmasnt of certification filed by the Employer to
accrete the Captain into the Sergeants and above unit. The Employae Organization objects.
Pursuant to /n re Cincinnati Technical College, SERE 94-018 (10-17-84), where parties sign
a consent glection agreement with specific exclusions, the Board will allow a change in the
specitic terms over the objactions of one party only (1) whan 2 substantial change occurred
in the factual underpinnings ot the partiss’ agrasmant after the signing of the agreement or
12} when traditicnal equity considerations exist which would relieve a party from a contract

term, @.Q., in situations of #1aud and initial rnistaka of fact.

Applying this standard to the case at hand, tha racord doss not show any change in
the factual underpinnings of the parties’ sgreemant to exclude the Captain from the Sergeants
und above unit, nor does the record show sny fraud or initisl mistake of fact. Tha only
occurrence raisad by the Employer as a basis for its petition is the Captain’s demand to go
to conciliation. Thare is nothing in the record to support & claim that this is a substantial
change in the fec al undarpinnings of the parties’ agreement. Hance, under /nre Cincinnati
Technica! Collegs. without the agresmant of both parties the Board will not allow such a
change in the specific terms of the consent election agreement. Thus, since cne of the
parties, the Employee Qrganization in this case, objects to the petitioned-for change, the
Emolnyer's petition for amendment of certification is denisd.

POKLER, Chairman, and POTTENGER, Vice Chairman, concur.
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