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STATE OF OHIO
STATE EMPLLOYMENT RELATIONS BOARD

in the Matter of
State Employment Relations Board,

Complainant,

and
Fort Frye Teachars Association, OEAINEA, and Mr. Michael Rauch,

intervenors,

vs.
Fort Frye Local School District Board of Education,
Respondent.

CASE NUMBER: 88-ULP-04-0200

OPINION

POHLER, Chairman:

This matter is before the Board on remand from the Washingtor County Court of
Appeals, Fourth Appellate District for reconsideration under a new standard anncunced by the
Ohio Supreme Court in State Emp. Relations 8d. v. Adena Local Scheo! Dist. Bd. of Edn.
{1993), 66 Ohio $1.3d 485. In Adena. the Court rejected the "but for™ analysis in cases
involving a question of mixed motive, i.0., whethsr an employment decision was motivated
by an individual's exercise of protscted activity or by legitimate business justificaticns, and

announced a new "in part” test.

. BACKGRQUND

In 1987, the collective bargaining agreement between the Fort Frya Local School
District Board of Education (Respondent/Board of Education/School District) and the Fort Frye

Teachers Association (Intervenor/Association} was renggotiated. After the parties were unable
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to raach an agreement, 8 strike began on Octobar 19, 1887. On Noevember 2, 1987, the
Board of Education reupened the schools utilizing replacement substitute teachers and Fort
Frye taachars who crossed the picket line. A successor agreaement was reached on November
16, 1987, the terms of which were substantially the same as the Board of Education’s final
offor before the strike. The Association viewed this as g failure and members in large pert
blamad the nonstriking teachers for weakening the strika. The striking teachers decided tnat
some manifestation of post-strike union solidanty was needsd and collectively agreed to
ostracize or shun the nonsiriking teachers where possible white still parforming their duties.
The ostracism included glaring: refusing to speak in the hatlways, unless necessary for the
performance of professional duties or when the wellsre of & student was involved; refusing
to eat lunch tugether; and otherwise retfusing to sccialize with the nonstriking teachers, The

Association naver formalty sanctionad these practices.’

The school administiators’ and Board Members’ desire to have the staff put the strike
behind them was frustrated by the shunning tactics. They viewed this activity as
unprofessional. Howevaer, belisving that the problem would be better addressed by informal
talks rather than formal reprimands, the admimistration never took any action to disciplina the

striking teachers for shunning the nonstriking teachers.?

At the time of the strike, Michael Rauch had been employed by the School District as
an tindustrial Arts teacher since 1986. Mr, Rauch participated in both the strike and the post-
strike shunning activities. During the strike, Mr. lauch spant much of his time on the main
vicket line and had several confrontations with members of the school administration and with

nonstriking teachers and substitutes.®

Findings of Fact {F.F.) Nos. 9, 10, 23 and 24.
F.F. Nos. 62 and 63.

3Stipulation (Stip.) No. 7; F.F. Nos. 14, 16-19,
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The 1987-88 school year was Mr, Rauch’s second yesr with the Schoo! District under
8 one-year limited contract. Pursuant to the collective bargeining agreement between the
Board of Education and the Union, limited contracts for teachers with less than four years of
service did not contain a "just cause” requirement for nanrenewal, Aftera teacher had taught

for four years, nonrenewal of limited contracts could oniy be for "just cause®.*

The schinol administration and members of the Board of Education received complaints
from students, teachers, and parents about Mr. Rauch’s conduct, exprassing their
dissatistactiun with his attitude and bshavior and asking that his contract not be renawed.

Specific incidents of glleged misconduct included the following:

{1) Mr. Rauch threatened physical harm to a substitute
teachar, Ken Mills, who inadvertently entered his classroom,
Specifically, with clenched fist and in the presence of studants,
Mr. Rauch called Mr. Mills a "scab” and told him never to enter
his classroom again.®

(2) Mr. Rauch qusstioned a substitute teacher, Shirlay
Singree, in the teachers’ lounge after the strike about whether or
not she had "scabbed” during a strike at anothar school district.®

(3) Mr. Rauch directed nasty looks at a studsnt, Duang Ours,
who had written a {etter to the Editor of the Marigtta Times that
attributed certain conduct during the strike to the Association,
Mr. Rauch also walked in his path in an uncrowded hallway.
Another student, Jilt Curry, also made a complaint regarding Mr,
Rauch’s treatment towards her. She stated that he would stand
by her tocker and stare at her. She also complained that Mr.
Rauch made pejorative comments about her restaurant job.”

“Stip. Nos. 6 and 10.
F.F. No. 31.
8 F, No. 32,

F.F. Nos. 27 and 33.
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{4} M:. Rauch glared at a nonstriking teachar, Kim Vinsyard,
in the school hallways after the stiike and, in another incidant,
blocked her car on the school sccess road.?

(5) Mr. Rauch sabotaged an air compressor so that a class
taught by Ralph Coffman, 8 nonstriking tsacher, was unabls to
use it.?

Sovaral school administrators spoke with Mr, Rauch on numorous occasions about
these complaints and his attitude in peneral; however, his behavior did not changs.
Specifically, Principal Clayton Butler spoke to Mr. Rauch con approximatsly ten occasions
during the first quarter of 1988. Many of the discussions were of 8 general nature regarding
Mr. Rauch’s feslings about the nonstriking teachers snd his attitude towards teachars,
students, and school generaily. Mr. Butler indicated to Mr. Rauch that ho did not need to
socialize with the nonstriking teachers, but needed to speak more and to have a more
cooperative attitude towards the nonstriking teachers. In the context of these general
discussions, Mr. Butler also spoke specifically to Mr. Rauch about some of the above
reterencad incidents. During late February 1988, Superintendent Ronald Cutry spoke to Mr.
Rauch about his attitude. Mr. Curry did not bring up any slleged instances of misconduct
during this mesting. Instead. the conversation centered around Mr. Rauch having to work
cooperatively with other teachers. Also in February 1988, the Director of Student Services,
David Branch, spoke to Mr. Rauch about his behavior and attitude tefling him that community
and staff members werg upset with Fim about such things as his glaring at individuals and the
incident involving the student Duane Qurs. Additionally, two msmbers of the School Board,
Herb Kasum and Kent Place, spoke with Mr. Rauch regarding his attitude and conduct. Mr.
Kasum, who cast the one vote for Mr. Rauch’s renewal, telephoned him well before the vote
by the Bosard on his contract to discuss his attitude in generai and to advise him to improve

such. Mr. Place, who rasignad his position on the Board at the meeting before the vote on

*.F. No. 28.

’F.F. No. 30.
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Rauch’s contract renawal, questioned M. Rauch about the air compressor and student

incidants.’®

On March 31, 1988 Supserintendent Curry sent a written notice to Mr. Rauch
informing him of his intention to recomimend to the Beard of Education that his teaching
contract not be rengwed. The reasen given for the intendad recommendation was that Mr.
Rauch’s attitude and conduct did not maet the expectations of the School District. Mr. Curry
also sent similar notices to five other teachers: Lois Spenser, Andrew Sieek. Susan Cydrus,
Melanie Fouss and Donis Yoder. All of the teachers recommended for nonrenewal were
striking teachers and two, Ms. Spenser and Mr. Slesk, were &mong the teachers who
ostracized the nonstriking teachers. The basis for the intanded recommendation of

nonrenewal for these two teachers was based on their performance and attitude."

Between the issuance of these notices from Supsrintendent Curry and the Board of
Education’s vota on their contract ranewal, sach of these teachers, including Mr. Rauch, were
given an opportunity to maet with Mr. Curry and a union representative. The purpose of thase
meetings was to open a dialogue betwsen the teacher and Mr. Curry, wheraby the teacher
could indicate his or her willingness to improve his or her performance and attitude as it
related to relationships batween students and teachers. At their individual meetings, Ms.
Spenser, Mr, Sleek and Mr. Rauch made general statements to Mr. Curry that they would
attempt to improve their attitude, performance snd relationships with other teachers and

students.'?

Fallowing the meeting with Superinterident Curry, Mr. Rauch’s attitude remained
unchanged. On April 21, 1988, the Board of Education met to consider Mr. Curry's

F.F. Nos. 35-39, 41-42, 44-46.
"Stip. Nos. 8 and 9; F.F. No. 47.

2F F. Nos. 47, 49 and 50.
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recommendations. At this meeting, Mr. Rauch was given an opportunity to address the
Board. Neither Mr. Rauch nor the Board Members spoke to the sbove-refsrenced ailegations
of misconduct against him, Instead, Mr. Rauch madae a presentation centaring on the positive

improvements that he had made in the industriat Arts program during his two year tenura.'

Of the six teaching contracts being considered by the Board Members at this meeting,
only Mr. Rauch and Melanie Fouss were actually nonrenewed. The stated reason for Mr.
Rauch’s nonrenewal was that his attitude and conduct 8s 8 tescher did not maet the
expectations of the Board. Only one Board Member, Herb Kasum, voted to renew Mr.
Rauch’s teaching contract. Mr. Kasum testified that he was not influenced by the
communications ho received from community members, parents, or nonstriking teachers and
that ha thought Mr. Rauch’s classroom tsaching performance outweighed any negative
considerations. Board Member Matthews based his vote to nenrenew Mr. Rauch both on
Superintendent Curry's recommendation and on information he had personally gathered.
Board Membar Lang based her vote to nonrenew Mr. Rauch in large part upon community
opposition to Mr. Rauch's renewal. Tinally, Board Member Farson based his vote to nonrenew
Mr. Rauch largely on the sbove-referenced alleged instances of misconduct. Mr. Farson knew
that Principa! Butler had spoken to Mr. Rauch on several occasions and believed that he knew

of at least some of the sllegations against him." Of the remaining four teachers whose

contracts wers also being considered, the Board Members approved Susan Cydrus’ resignation _

effective upon complztion of the 1987-88 s~hoo! vear and renewed the limited contracts of

the remaining three teachers.'®

On April 22, 1988, the Association, on behalf of Mr. Rauch, filed an unfair lzbor

practice charge slieging that the Board of Education had nonrenewed Mr, Rauch's employment

BEF. No. 51 and 57; Stip. No. 11,
HE F. Nos. 58-61.

BStip. Nos. 11 and 14.

b e gy v
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contract in retatiation for his engaging in protected activities. On October 26, 1989, SERB
found probable cause to believe that the Board of Education had committed an unfair labor
practice in violation of Onio Ravised Code {O.R.C.) §54117 1 1(AN 1) and (A)N3). A hearing
was held and the hearing officar racommanded that Mr. Rauch be reinstated and compensated
for his lost wages and bsnefits. On March 21, 1991, SERB reversed the hearing officer and
dismissed the unfair labor prectice chargs and complaint. While rejecting the "in part” test,
SERB adopted the "but for" standard as articulated by the Nationai Labor Re!stions Board.

An appeal was taken by the Association to the Washington County Common Pleas
Court challenging SERB’s application of the "but for™ test and on Jenuary 12, 1993, the court
found that the standard was appropriate and affirmed SERB's decision. Thereafter, the Union
and Mr. Rauch filed an appeal to the Washington County Court of Appeals, Fourth Appellate
District. In light of the new Ohio Supreme Court standard announced in Adena on June 23,
1993, the court of appeals reversad the trial court's judgment and remr.anded the case to SERB
for further consideration under the new standard. Subsequeantly, Complainant, Respondent
and Intervenor filed Supplemental Briefs with SERB outlining their positions under the new

standard.

N. ANALYSIS
In Adena, the Ohio Supreme Court found the "but for® standard to be inconsistent with
Q.R.C. Chapter 4117. However, in doing so, the Court did not advocate returning to SERB's
garligr "in part" standard announced in /n re Gallia-Jackson-Vinton Joint Vocational School
Dist Bd of £d, SERB 86-044 {11-13-86}. Instead, the Court announced a new “in part” test.
The Court held that SERB's primary focus is to ba tho "motivation” of tha employer. The

Adena standard involves the foliowing three-step process:

{1} The Complainant has the initial burden of showing that
the action by the employar was taken to discriminate against the
employeea for the exercise of rights pratected by O0.R.C. Chapter
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4117. Where this burden is met, a prima facie case is crgated
which raises a "presumption” of anti-union animus.

(2) The Respondent is then given the opportunity to present
avidence that its actions were the result of othe! conduct by tho
gmployee not related to protecled activity for the purposs of
rebutting thu presumption of anti-union animus.

{3) The Board than determings, by 8 prependerance of the
avidence, whather an unfair 1abor practice has occuried.

A COMPLAINANT ESTABLISHED A PRIMA FACIE CASE

To make out a prima facie case of discrimination under O.R.C. 541171 HHAN3),
Complainant must establish the foliowing eloments by s preponderance of the evidence: {1}
That the employee at issue is & public employed and was employed at retevant times by
Respondent; {2) That he or she engaged in concerted protected activity under 0.R.C. Chapter
4117, which fact was eithar known to Respondent or suspacted by Respondent; {3} That
Rospondent took adverse action against the amployee under circumstances which could, if
left unrebutted by other evidence, lsad to a raasonable inference that Raspondant’s actic.s
were related to the employee’s exearcise of concerted protected activity under O.R.C. Chapter
4117. In re Warren County Sheritf, SERB 88-014 (9-28-88). The Adena decision does not

depart from this standard for establishing a prima facie case.

in the matter now befare us, Complainant met its burden of gstablishing a prima facie
case of discrimination by indicating protected activity that Mr. Rauch had engaged in that the
Board of Education was aware of and which may have bean the motive for its nonrenewing
his teaching contract. Specifically, the parties stioulated the foltowing facts: that Mr. Rauch
was 8 public smptoyse as dafined by O.R.C. §4117.01(C) and empioyed by the Board of
Education under a one-year limited contract during the 1987-88 school year; that he
participated in thae strike against the Board of Education; and that on April 21, 1988, the

Board of Education voted 10 accept Superintendent Curry’s recommendation that Mr. Rauch's

i
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limited teaching contract be nonrenewaed.'® Given these facts, and abssnt rebuttal, it is not
unraasonable to infer that Mr. Rauch's teaching contract was nonrenawad due to his engaging

in protected activities.

In support of its position that Mr. Rauch was illegally discriminated against due 1o his
involvernent in protected activities, Complainant stressad the point that he was & highly visible
union supporter and played & prominent role in the 1987 steskie of which both Suparintendent
Curry and the Board Membars were aware.  After the stiikg, they contend nonstriking
teachers and certain individuals from the community opposed to the union began to campaign
to have Mr. Rauch's employment terminated. Complainant argues that Mr. Rauch's "attitude
and conduct”, the basis for his nenrangwal, became unsetisfactory only aftar his participation
in the fall strike and that Supetintendent Curry himself testified that if asked the day before
the strike, he would probably have racommended Mr. Rauch for rengwal. Complainant statos
that although Mr. Rauch was llegedty nonrenewed due 1o his attitude and conduct, he was
never apprised by Superintendent Curry or any ather schobl administrator that the numerous
nstancas of allaged misconduct cited by Respondent were the basis for Mr. Curry’s
nonrenewal recommendation.  Furthar, Compleinant argues that aven though the parties’
collactive bargaining agroement contsins a procedure for resalving complaints againstteachers
made by students, narents and members of the community, this procedure was never invoked
to resolva the allsgations sgainst Mr, Rauch. whom it was stipulated had never beer.
disciplined for any of the allegations. Finally, it was argued that Mr. Reuch’s performance
evaluations werg, on tha whole, abova average and that at lsast one Board Mumber, Donna
Lang, admitiad that her decision to vote to nonrenew him was based on his actions during the
strike.

Based on the sbove, Complainant has established a prima facie case and raised a

"presumption” of antiunion animus.

Stip. Nos. 3,6, 7and 11.
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Tho arguments raised by Intervenars mirror those of Comgtainantin (hat the allegations
of misconduct advanced by Respondent in support of &5 decision to nonrenaw M. Rauch’s
teaching contract wero concocted 85 a pretext to Cove! {o: its tataliption against him for

having participated in the strike and engaging in union volidarity agtivitias aftorward.

b REBUTTAL BY RESPONDENT

Pursuant 1o tho Adena standard, whera the burden of establishing a prima lacie case

has beanmot, 8 prasumption of antiunion RNIDUS 1$ taised. For the puipose of cabutting tnis

prasumption, Respondent is given thg opportunity 1o prosant pvidence that its aclions waro {
the result of other conduct by the employee not talotad 1o protected activity. Hpere,
Raspondent danigs that the decisicn (o honrgney 8t Rauch's teaching contract had anything
to do with antiunion animus, but instead was based on tha fact that his attitide and conduct
as & teacher did not meat the axpectations of the Board ol Education and that O.R.C.
§3319.20 grants the Board of Education the authority 10 make such rylas and reguiaticns as
are necassary for the government of its employeas and tha pupits of tha school. Funtner,
Respondent points out that Mr. Rauch was veorking pursuant 10 8 limited teaching contiact
and that nonrenewal of sueh coatracts is controited by the provisions of the parties’ collective
bargaining agreement, which dops not conain a Tjust cause” standatd fo! nontenswing limited

contracts of teachers who have taught lass than four yaars in the district.

As evidence that its decision to norrangw Mr. Rauch's teaching contract was asrived
at independently of ivs involvement in protected activities, Raspondent cited the many
instancos of misconduct reported against M1 Rauch by teachers, students and community
members. specificaby: his threatening physical harm to a substituiz teacher; gquestioning
another substitute teacher 8s 1o whathar or not she had *scabbed’ during @ strike at another
school district; glaring at 8 nonsteiking teacher and blocking her car ¢n the road; directing
nasty looks at a student pnd walking in his path; and sabotaging an air COMPrassor 50 that

a nonstriking teacher’s class was unable to use it. Respondent emphasized the fact that Mr.

Dl
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Rauch was spoken 1o on numetous instances about his sinluce and conduct in gendial, as

will 8s theso specific incidents. by schont admunisteatlors and aven Board Mermbers.

Raspondent argues that Complainant aed Intarvenct have faits 10 prove thet Mr
Rauchk was trnatad diftecentiy then others oucause of his unign actinuly and thal thare was
absolutaly no evidence prezented to indicate that fronsteaking toacherss engagod in acts sivitar
10 those which formed the hamis tor Respondant’s action on M. Rauch's contact,
Respandant also points aut that tha evidance estabishos that of W six feachers raceiving
notices of intant to rocommend nenrenowal, onty thres ywerg G ioasons baced on aituude
and conduct and that of thosa thvee, enty M. Rouch veas actunily nentongweed hecause he,

unlike the ohers, centinuad (0 bo obsthinie angd unyrptding en his bohavenr,

Y conclusien, Raspondent arpues that its docision [0 nandenpyy At Rauch's teaching
contract was basad on hisinability tomeae* the Soaid of Educancn’'s professional expeciations
of a teacher with respoct te his athiude and conduzt, and not bacouse of his iavolvemant in
protactod activitios. Addhtonatiy, o goants oul that Complainant taited 10 produte evidencs
aftirmatively linking M. Ravch's neneenowa! to protected strike acteily and bad hkewise
failad to prosent sufliciont gvidenca of a gunosal antumon sentunent ameng Board Members

and Suporintendent Curry.

C. PREPONDERANCE QF THE EVIDENCE

When making the dacision whether antivnion Iafaus sowaly motivated a tespondent
to take certain action against an smoloyer. the Adena standard mandates that SERB focus
its inquiry on the employar's motivation and not the amployae’s work history, which may only
be considered a5 circumstantial evidance ang not as a separate inquiry characterized as a
defense. Evaiuation of evidance is not bifurcated, but according to the Conrt, " . . . the
requirements of 0.R.C. Chapter 4117 ara bast fylfitled when SERB considers the evidence

before it in the framework of a single inquiry, focusing on the intent of tne employer.™ Adena,

v/

_
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supra, at pg. 448}

in the prosent matter, itis undisputed that M Rauch was ¢ v active partcipant in tha
1987 suiko against the Board of Education and that he was iater cecommendad for
nanronowal.  However, e othar teachars who aiso pacicipatad in this stiika wera
raco - ondod for nonrenawal at tho samo tme as wwe't, thereby negating any inforence that
Mr. Rauch was singled out for bes stake actwity. Addironsiy, atthough only teachers who
had participated in the stiiko were recommended for nonrenewal, absolutely no evidence was
offered, othor than this cointidance, to suggest that Resposdant enguged in disparate
treatmont botween them and the noastnkung teachers. Furthes, i is also important Lo note
that of tha six teachors whoso contracts sware ¥ quostion. onty fwo, inclhding M. Rauch,

wore ylimately nonreneweed by the Beasd of Education,

Itis also undigputad that M Rauch pruincipatad in the sogat ostracism or shunning
of tho nonstriiking teachars foliowng the stike and that tho sfatgd basis for his contiact
nonrenowal was that hus attaude and conduct did not moet the expectanons of the Board of
Education.  Again, howevar, Mo Bauch was not singled cut.  The basis for the
racommendation of nonranaweal tor two othor teachers as well, Lois Spanser and Andraw
Sigak, was also partially based on their atttuae. Like M. Rauch, hoth Ms. Spenser and Mr.
Sleek lad participated in osiracizing nenstriking taachars. Howewvar, uniike Mi. Rauch, their
contracts were rgnawed by Respondant. Altar recaiving notrce of Supenntendent Cuiry's
mntant to tgcommend nenrenawal of thew tesching contracts to the Beard of Education, Ms.
Spenser and Mr. Slaek individually met with Supedntendent Curry and s union representative
to exprass their wilingness to improve their pedormence and attitude as it related to
rolationships between students and teachers. Mr, Rauch also had a similar meeting with
Suparintendent Curry. Ms. Speriser and Mi. Sleek each pledged to Superimtendent Curry that
thoy would work on improving their attituda. My, Rauch also made a similar commitment.
Based on the fact that thair contracts weara renewed, Ms. Spenser and Mr. Slaek apparently

kept their proiniss. Mr. Rauch, on the other hand, gid not. We find this comparison beiween
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the three similarly situotad teachers pivotal in our conclusion that Respondent’s motivation
for nonrenewing Mr, Rauch was not based upon his previous exercise of protected sactivity,
but instead was promised solely on his ingividua! post-strike behavior and performance

unrelated to his exercise of any fundamantal rights.

As previously stated, several sltegations of misconduct were made against Mr. Rauch
by students, teachers and other individuats. Complainant contends that although these
allegations formed tha basis for Superintendsnt Curry's recommendation of nonreneweel, Mr.
Rauch had never been informed of the allepations by him or any othsr administrator. This
position is not supparted by the record, which in fact, clesrly indicates just the opposite.
Saveral school officials testified that thay not only spoke with Mr. Raush about his attitude
in genoral, but nlso hod spoken to him about some of the specific allegations that had been

made against him.'?

Principal Clayton Buller spoke to Alr. Rauch on approximately ten occasions during the
first quarter of 1988. Aithough many of these discussions weare of 8 general natura ragarding
Mr. Rauch's attitude, Principal Butler also spoke (o him specifically about some of the allsged
incidants. The Diractor of Student Sarvices, David Branch, also spoke to Mr. Rauch about his
bahavior and attitude and that the alleged incident involving the student, Duane Ours, was
specifically mentionsd. M. Rauch was also questioned about the student incident by schoo!
Board Mamber Kent Fiace, who resigned his position on ths Board of Education at the meeting
bafore the vote on Mr. Rauch's contract renawal. Mr. Place a!so questioned Mr. Rauch about
the incident involving the air compressor. In addition to testimony that these school officials
spoke diractly to Mr. Rauch about some of these alleged incidents of misconduct,
Superintandent Curry and Board Member Herb Kasum also spoke to him about his attitude and

conduct in genaral,'®

g F. Nos. 35-39, 41-42, 44-46.

YEF. Nos. 35-39, 41-42, 44-48.



OPINION
Casu No. BB-ULP-C4-0200
Page 14 ¢f 16

Baced on the &' ove, Complainant’s argumant that Mr. Rauch was not given notica of
the alleged instances of misconduct made against him which formed the basis for his
nonrenswal is totally lacking in merit. Furtharmore, even if it were not, Respondent had no
duty to inform Mr. Rauch of the basis for its decision to nonrengw his teaching contract due

to the sbsance of a "just cause” provision in the parties’ collective bargaining agreement.

Finally, Complainant’s argument that Mr. Rauch’s attitude and conduct bscame
unsatisfactory only after he participated in the strike and that Superintendent Curry testifisd
he would hove probably recommended renewal of his contract before the strike is without
marit. No evidonce was offered that would indicate Mr. Rauch had engaged in similar
instances of misconduct before the strike as those which formed the basis for his nonrenewal
after the strike. This Board previousty held, and continues to hold, that Mr. Rauch’s post-
strike activities were not protected and this datermination was not disturbed on appeal. The
racord clearly indicates thatit was Mr, Rauch’s own misconduct after the strike and his failure
toreform, as promised, which led to the majority of the Board Members' decision 10 nonrensw

his teaching contract.

Complainant contends, however, that at least one Board Member's vote against Mr.
Rauch was influenced by his striko activity. According to Complainant, Bosrd Member Lang
admitted that her decision to vote to nonvenew Mr. Rauch was based on his actions during
the strike. We have reviewed the specific testimony referred to by Complainant®, and
inasmuch as it is only a small excerpt taken from her full testimony, we find that it does not
paint a complete picture. Complainant suggests that because upon direct questioning, Board
Membsr Lang responded that she thought it inappropriate for Mr. Rauch to have referred to
toachers who crossed the picket line as "scabs™ and that his having done ~o would in part
justify his being nonrenswed, this, in and of itself, indicated antiunion sentiments which led

to the nonrenswal of his teaching contract. We disagree for two reasons. First, even if this

“Transcript, p. 537.

e
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testimony were indicative of antiunion sentiments, which we do not belisve it is, Board
Member Lang’s one vote out of four was hardly sufficient to be outcome determinative on Mr,
Rauch's contract renewal. Second, the complete record indicates that Board Mamber Lang,
like Board Mambers Kasum and Matthews, based her vote to nonrenew Mr, Rauch’s teaching
contract in large part upon community opposition to him. Board Member Lang testified that
she received many complaints from community members, parents and nonstriking teachers
that were not related to Mr. Rauch’s strike activitios or any post-strike activities fermally
endorsed by the Union. Instead, most of the complaints were from parents in referance to

Mr. Rauch ostracizing the nonstriking teachers and harassing students.®
Considering all of the above, a preponderance of the evidence supports the finding that

Respondent did not act, at least in part, to discriminate agsinst Mr, Rauch for ths exercise of

his protected rights and that ai. unfair iabor practice did not occur,

l. PROCEDURAL ISSUE

In addition to Intervenors’ substantive arguments, they also raised a procedural issue
regarding SERB’s jurisdiction. Specifically, it is argued that since the issue of Respondent’s
motivation for tarminating Mr. Rauch’s employmeant as a violation of the First Amendment of
the United Statas Constitution has already been decided by a federal court in Rauch v. Fort
Frye Local Schoo! Dist Bd of Ed., et at., Case No. C2-51-0679, United States District Court,

Southarn District of Ohio, Eastern Division, SERB is now precluded from relitigating the same

issue pursuant to the doctrine of issue preclusion/collateral estoppel.

This argumant is not weil taken. The doctrine of issue preclusicn/coltateral estoppel is
not applicable in this instance. Even though the same issue as to Respondent’s mative for

nonrenewing Mr. Rauch’s teaching contract has already been decided by a court, the context

»F.F. No. 60.
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in which it was addressed in that forum was as a8 constitutional issus. The issus before SERB
is completely separate from that constitutional questicn. Here, the issue is whather
guaranteed protectad rights undor O.R.C. Chapter 4117 hsve besen violated, and only SERB

has the initial authority to make that determination.

IV. CONCLUSION

Only when the employer’s decision regarding the employee was actually motivated by
antiunion animus must an unfair labor practice be found. We find that (1) Complainant
presanted sufficient avidence to esteblish a prima facie case and create 8 prasumption of
antiunion animus, {2} Respondent presented sufficient evidence to rebut the presumption and
{3) 2 preponderance of the evidence supports the findings that Respondent did not act, at
least in part, to discriminate sgainst Mr. Rauch for the axercise of his protected rights and,
consequently, that an unfair labor practice did not cccur. Having carafully reconsidered this
matter under the new "in part” standard, the Board finds by a preponderance of the evidence
that the action taken by Respondent to nonrenew Mr. Rauch’s teaching contract was not
motivated by his exercise of rights protected by O.R.C. Chapter 4117, but instead, was
premised on legitimate business justifications having to do with his individual unprotected
post-strike activities. Based upon the above considerations, all charges against Respondent

in this matter are dismissad.

POTTENGER, Vice Chairman, and MASON, Board Membsr, concur.
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