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STATE OF OHIO 

STATE EMPLOYMENT RELATIONS BOARD 

In the Matter of 

State Employment Relations Board. 

Complainant, 

and 

Fort Frye Teachers Association, OEA1NEA. and Mr. Micha&l Rauch. 

Intervenors. 

vs. 

Fort Frye Local School District Board of Education. 

Respondent. 

CASE NUMBER: SS·ULP-04·0200 

OPINION 

POHLER, Chairman: 

This matter is before tho Board on remand from the Wash;ngtor. County Court of 
Appeals, Fourth Appellate District for reconsideration under a new standard announced by the 
Ohio Supreme Court in State Emp. Relations Bd. v. Adena Local Srl!ao/ Dist. Bd. of Edn. 
( 1993). 66 Ohio St.3d 485. In Adena. the Court rejected the "but .tor" analysis in cases 
involving a question of mixed motive, i.e .. whether an employment decision was motivated 
by an individual's exercise of protected activity or by legitimate business justifications. and 
announced a new "in part" test. 

I. BACKGROUND 

In 1987, the collective bargaining agreement between the Fort Frye Local School 
District Board of Education (Respondent/Board of Education/School District) and the Fort Frye 
Teachers Association (Intervenor/Association) was renegotiated. After the parties were unable 
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to roach 11n cgreement. a strike began on October 19, 1987. On November 2, 1987, the 

Board of Education reCJpened the schools utilizing replacement substitute teachers find Fort 

Frye teachers who r.rossed the picket line. A successor agreement was reached on November 

16, 1987, tl1c terms of which were substantially the ~a me as the Board of Education's final 

offer before tho striko. The Association viawed thi~ as u failure and members in large part 

t..lam~d the nonstriking teachers for weakening ;he strike. Tho striking teachers decided tnat 

sorno manifestotion of post-strike union solidarity was needed and collectively agreed to 

ostracize or shun tho nonsHiking teachers where possible while still performing their duties. 

The ostracism includod glaring: refusing to speak in the hallways, unless necessary for the 

performance of professional duties or when tt1o welfare of a student was involved; refusing 

to eat lunch tugether; and otherwise refusing to socialize with the nonstriking teachers. The 

Ansociation nover formally sanctio11od these practices.' 

The school adrninist;ators' and Board Members' desire to have the staff put the strike 

behind them was frustrated by the shunning tactics. They viewed this activity as 

unprofessional. However. believing that the problem would be better addressed by informal 

talks rather than formal reprimands, the administration never took any action to discipline the 

striking tenchers for shunning the nonstriking teachers.' 

At tho time of the strike, Michael Rauch had been employed by the School District as 

an 'ndustrial Arts teacher since 1986. Mr. Rauch participated in both the strike and the post­

strike shunning activities. During the strike, Mr. :lauch spent much of his time on the main 

picket line and hild several confrontations with members of the school administration and with 

nonstriking teachers and substi~utes. 3 

1Findings of Fact {F.F.) Nos. 9, 10, 23 and 24. 

2F.F. Nos. 62 and 63. 

3Stipulation {Stip.) No.7; F.F. Nos. 14, 16-19. 
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The 1987-88 school year was Mr. Rauch's second year with the School District under a one·year limited contract. Pursuant to the collective bargaining agreement between the 13oard of Education and tho Union, limited contracts for teachers with less than four years of 
service did not contain a "just cause" requirement for nonrenewal. After a teacher had taught 
for four years. nonrenewol of limited contracts could oniy be for "just cause·.• 

The school administration and members of the Board of Education received complaints 
from st:.~dents, teachers, and parents about Mr. Rauch's conduct, expressing their dissatisfactiun with his attitude and behavior and asking that his contract not ba renewed. Specific incidents of alleged misconduct included the following: 

(1) Mr. Rauch threatened physical harm to a substitute teachAr, Ken Mills, who inadvertently entered his classroom. Specifically, with clenched fist and in the presence of students, Mr. Rauch called Mr. Mills a "scab" and told him never to enter l1is classroom again. 5 

(2) Mr. Rauch questioned a substitute teacher, Shirley Singroe, in the teachers' lounge after the strike about whether or 'lOt she had "scabbed" during a strike at another school district.• 

(3) Mr. Rauch directed nasty looks at a student. Duane Ours, who had written a letter to the Editor of the Marietta Times that attributed certain conduct during the strike to the Association. Mr. Rauch also walked in his path in an uncrowded hallway. Another student, Jill Curry, also made a complaint regarding Mr. Rauch's treatment towards her. She stated that he would stand by her locker and stare at her. She also complained that Mr. Rauch made pejorative comments about her restaurant job.' 

4Stip. Nos. 6 and 10. 

)F.F. No. 31. 

'F.F. No. 32. 

7F.F. Nos. 27 and 33. 
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(4) M;. Rauch glared at a nonstriking teacher, Kim Vinayarci, 
in the school hallways after the strike and, in another incident, 
blockud her car on the school access road. 8 

(51 Mr. Rauch sabotaged an air compressor so that a class 
tllught by Ralph Coffman, a nonstriking teacher. was unable to 
use it.• 

Soverol school administrators spoke with Mr. Rauch on numerous occasions about 

these complaints and his attitude 'in general; however, his behavior did not change. 

Specifically. Principal Clayton Butler spoke to Mr. Rauch on approximatsly ten occasion5 

during the first quarter of 1988. Many of the discussions were of a gensral nature regarding 

Mr. Rauch's feelings about the nonstriking teachers and his attitude towards teachers, 

students, and school generally. Mr. Butler indicated ro Mr. Rauch that ho did not need to 

socialize with the nonstriking teachers, but needed to speak more and to have a more 

cooperative attitude towards the nonstriking teachers. In ~he context of these general 

discussions, Mr. Butler also spoke specifically to Mr. Rauch about some of the above 

referenced incidents. During late February 1988, Superintendent Ronald Curry spoke to Mr. 

Rauch about his attitude. Mr. Curry did not bring up any alleged instances of misconduct 

during this meeting. Instead. the conversation centered around Mr. Rauch having to work 

cooperatively with other teachers. Also in February 1988, the Director of Student Services, 

David Branch, spoke to Mr. Rauch about his behavior and attitude telling him that community 

and staff members were upset with him about such things as his glaring at individuals and the 

incident involving the StL!dent Duane Ours. Additionally, two members of the School Board, 

Herb Kasum and Kent Place, spoke with Mr. Rauch regarding his attitude and conduct. Mr. 

Kasum, who cast the one vote for Mr. Rauch's renewal, telephoned him well before the vote 

by the Board on his contract to discuss his attitude in general and to advise him to improve 

such. Mr. Place, who resigned his position on the Board at the meeting before the vote on 

81-'.F. No. 28. 

9F .F. No. 30. 
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Rauch's contract renewal, questioned l'\'lr. Rauch aboul the air compressor and student 
incidents.' 0 

On March 31, 1 988 Superintendent Curry sent a written no lic-e to Mr. Rauch 
inlorming him of his intention to recommend to the Board of Education that his teaching 
contract not t>o renewed. The reason given for the intended recommendation was that Mr. 
Rauch's attitude and conduct did not meet the expectations of the School District. Mr. Curry 
also sent similar notices to live other teachers: Lois Sponsor, Andrew S:eek, Susan Cydrus, 
Melanie Fauss and Donis Yoder. All of the teachers recommended for nonrenewal were 
striking teachers and two, Ms. Spenser and Mr. Sleek. were among the teachers who 
ostracized the nonstriking teachers. The basis for the intended recommendation of 
nonrenewal for these two teachers was based on their performance and attitude.'' 

Between the issuance of these notices from Superintendent Curry and the Board of 
Education's vote on their contract renewal, each of these teachers, including Mr. Rauch, were 
given an opportunity to meet with Mr. Curry and a union representative. The purpose of these 
meetings was to open a dialogue between the teacher and Mr. Curry, wher!lby the teacher 
could indicate his or her willingness to improve his or her performance ~nd attitude as it 
related to relationships between students and teachers. At their individual meetings, Ms. 
Spenser. Mr. Sleek and Mr. Rauch made general statements to Mr. Curry that they would 
attempt to improve their attitude, performance and relationships with other teach,ers and 
students." 

Following the meeting wi~h Superinter.dent Curry. Mr. Rauch's attitude wmained 
unchanged. On April 21, 1988. the Board of Education met to consider Mr. Curry's 

roF.F. Nos. 35-39, 41-42, 44-46. 

11 Stip. Nos. 8 and 9; F.F. No. 47. 

r2F.F. Nos. 47, 49 and 50. 
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rEJcommendations. At this meeting, Mr. Rauch was given an opportunity to address the 
Board. Neither Mr. Rauch nor the Board Members spoke to the above·reforanced allegations 
of misconduct against him. Instead, Mr. Rauch made a presentation centering on the positive 
improvements that he had made in tha Industrial Arts program during his two year tenure. 13 

Of the six teaching contracts being considered by the Board Members at this meeting, 
only Mr. Rauch and Melanie Fauss were actually nonrenewed. The stated reason for Mr. 
Rauch's nonronewal was that his attitude and conduct as a teacher did not m!let the 
expectations of the Board. Only one Bc>ard Member, l~erb Kasum, voted to renew Mr. 
Rauch's teaching contract. Mr. Kasum testified that he was not influenced by the 
communications ho received from community members, parents, or nonstriking teachers and 
that he thought Mr. Rauch's classroom teaching performance outweighed any negative 
considerations. Board Member Matthews based his vote to nonrenew Mr. Rauch both on 
Superi11tandent Curry's recommondation and on information he had personally gathered. 
Soard Member Lang based her vote to nonrenew Mr. Rauch in large part upon community 
opposition to Mr. Rauch's renewal. "inallv. Board Member Farson based his vote to non renew 
Mr. Rauch largely on the 9bovo·referenced alleged instances of misconduct. Mr. Farson knew 
that Principal Butler had spoken to Mr. Rauch on several occasions and believed that he knew 
of at least some of tl1e allegations against him." Of the remaining four teachers whose 
contracts were also being considered. th& t'loard Members approved Susan Cydrus' resignation . 
effective upon con1pl·~t1on of the 1887-88 s.-:hool year and renewed the limited contracts of 
the remaining three teachers." 

On April 22, 1988, the Association, on behalf of Mr. Rauch, filed an unfair Iebar 
practice charge alleging that the Soard of Education had nonrenewed Mr. Rauch's employment 

13F.F. No. 51 and 57; Stlp. No. 11. 

14F.F. Nos. 58·61. 

ilStip. Nos. 11 and 14. 
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contract in retaliation for his engaging in protected activities. On October 26, 1989, SERB 

found probable cause to believe that tho Board of Education had committed an unfair labor 

practice in violation of Ohio Revised Code !O.R.C. l ~ §41 1 7. 11CA1t1 l and IAH3l. A hearing 

was held and tho hearing officer recommended that Mr. Rauch bo reinstated and compansated 

for his lost wages and bsnefits. On March 2 I. 1991, SERB reversed the hearing officer and 

dismissed the unf!lir labor practice chargs end complaint. While rejecting tho "in part" test. 

SERB adopted the "but for" standard as articulated by the National Labor Relations Board. 

An appeal was taken by tho Association to the Washington Cour•tY Common Pleas 

Court challenging SERB's application of tho "but ror" test and on Jonuary 12. 1993, tha court 

found that the standard was appropriate and affirmed SERB's decision. Thr.reafter, the Union 

and Mr. Rauch filed an appeal to the Washington County Court of Appeals, Fourth Appellate 

District. In light of tho new Ohio Supremo Court standard announced in Adena on June 23, 

1993, the court of appeals reversed the trial court's ;udgment anc! rerunded the case to SERB 

for further consideration under the new standard. Subsequently, Complainant, Respondent 

and Intervenor filed SupplemcntRI Briefs with SERB outlining their positions undar the new 

standmd. 

II. ANALYSIS 

In Adena, the Ohio Supreme Court found the "but for" standard to be inconsistent with 

O.R.C. Chapter 4117. However, in doing so, the Court did not advocate returning to SERB's 

emlier "in part" standard announced in In re Gattia-Jackson-Vinton Joint Vocational School 

Dist Bd of Ed, SERB 86·044 ( 11·13·86). Instead, the Court announced a new "in part" test. 

Tho Court held that SERB's primary focus is to ba tho "motivation" of the .,mployer. The 

Adena standard involves the following three-step process: 

( 1l The Complainant has the initial burden of showing that 
the action by the employer was taken to discriminate against the 
employee for the exercise of rights protected by O.R.C. Chapter 
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411 7. Where this burden is met, a prima facie case is Cleated 

which raises a "presumption· of anti·union ani:m;s. 

!21 Tho ne.~pondont is then given the opportunity to present 

evidence that its actions wore the result of othel conduct by tho 

ernplvyeo not related to protected activity for tho purpose of 

rebutting thu presumption of anti-union animus. 

(3) The Board then determines. by a preponderance of the 

evidence, whether an unfair labor practice has occurred. 

To make mJt e prima facie case of discrimination undar O.R.C. §4t 17.1 HA)(3). 

Complainant mlJSt establish tho following olor .. ents by a preponderanr.e of the evidence: (1) 

That tho employee at issue is a public employee and was employed at relevant times by 

Respondent: (21 Thet he or she engaged in concerted protected activity under O.R.C. Chapter 

411 7, which fact was ei!hor known to Respondent or suspected by Respondent; (31 That 

Respondent took adverso action against the ornployoo under circumstances which could, if 

loft unrellutted by othor evidence. lead to a reasonable inference that Respo~dent's act,_.,,s 

were related to the en,ployee's exercise of concer1ed protected activity under O.R.C. Chapter 

411 7. In re Warren County Sheriff, SERB 88·0 14 (9·28·881. The Adena decision does not 

depart from this stal'dard for establishing a prima facie case. 

In tho mntter now before us, Complainant met its burden of establishing a prima facie 

case of discrimination by indicating protected activity that Mr. Rauch had engaged in that the 

Board of Edllcation was aware of end which may have been the motive for its nonrenewing 

his teacl1ing contract. Specifically, the parties stioulated the following facts: that Mr. Rauch 

was a public employee as defined by O.R.C. §4117.01(C) and employed by the Board of 

Education under a one-year limited contract during the 1987·88 school year; that he 

participated in the strike against the Board of Education; and that on April 21, 1988, the 

Board of Education voted to accept Superintendent Curry's recommendation that Mr. Rauch's 

-=:J_ '-\ 
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limited teaching contract be nonrenewcd." Given these facts. and absant rebu:tal, it is not 
unrqasonablo to infer that Mr. Rauch's teaching centract was nonrenewed due to his engaging 
in protected activities. 

In support of its position that Mr. Rauch was illegally di~criminatod against due to his 
involvement in protoctod activities. Complainant stressed the point that he was a highly visible 
union supporter and played o prominent role in tho 198 7 strike of which both Superintendent 
Curry ond tho Board Members woro aware. After the strike, thay contand nonstriking 
teochors end r.ortain individuals from tho r.ommunity opposed to the union began to campaign 
to lwvc Mr. Raucl1's ornploymcnt terminated. Complainant argues that Mr. Rauch's "attitude 
and conduct", tho basis for l1is nonronowal. became unsatisfactory only altar his participation 
in the fall strike and thot Superintenden{ Cu•r1• himr,elf testified that if asked the day before 
tho strikt1, he would probably have recornn~onded Mr. Rauch for renewal. Complainant states 
that alt~ough Mr. Rauch was ,,llenodly nonrenewed due to his anitude af'd conduct, he was 
novor appnsed by SuptJrintondnnt Curr1· or any other school administrator that the numerous 
instances of alleged misconduct ci{ed by Respondent were tho basis for Mr. Curry's 
nonrenewal recommendation. Furthor, Complcinant argt•es tha{ even though the parti~s· 
colle:tivo bRrgaining !lgroornen{ contains a procedure for resolvlf'g complaints again31 teachers 
mocle by students, parents and members of the community, this procedure was never invoked 
to resolvJ the all&gations <.geinst Mr. Rauch. whom it was stipulated had naver beer. 
disciplined for any of the allegations. Finally, it was argued that Mr. Rc;uch's performance 
evaltlations wero, on tho whole. above average and that at least one Roard 1\.~'imbar. Donna 
Lang. admitwd that her decision to vote to nonrenew him was based on his actions during the 
strike. 

Based or> the above. Complainant has established a prima facie case and raised a 
"presumption" of antiL•nion animus. 

16Stip. Nos. 3, 6. 7 and 11. 
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Tho orgurronts raised by Intervenors mirror those ol Complainant in that the allegations 

of misconduct advanced by Respondent in support of rts decision to nonref1ow 1/,r. Rt~uch':> 

teaching contract were concocti'U as a prote.xt to cover fc: its rotalielion against him for 

having pmticipatod in tho strike ond engaging in unior1 solidarity activities afterward. 

Pursuant to tho Adena ~tendard. whorn tho bwdcn of establishing a p.rimn facie case 

has llo:;n mot, a prosurnptir.m of anti<JI1>0rl animus is raised. For tho purpos-ll of rebulting tnis 

presumption, Respondent is g1van ;ho opponunit)' to p1osant twider\CO that its actions wore 

tile result of other conduct by tlw emolo~·oe •1ot roloted to pJotected acti\•ity. Hero. 

Rospondcnt donios thnt the decisior~ to nonronew Mr. Rau-ch's teacl1ir.g contract had lh1)'1hing 

to do with ontiunion animus. but insteod wos based on the iact that his attitu-de ond conduct 

os o teacher did not moot tho expectations ol tho Board of Education flnd thdt O.R.C. 

§3319.20 gronts the Board of Education tho authori!\' to mn\:e such rules and regulations as 

uro necessary for thu government of 1ts empiO\'OOS and tt.o pupils ol tho school. Further. 

Respondent points out that Mr. Rauch was wo-rl;ing P<HSuant H• a limill!d teaching contract 

ond •het nonrenewal of such co.wacts IS controlled b\' tllO pro,•isio:~s of the parties' collective 

bargnining agreement, which doos not contain a "just cause· standard for n~nrenewing limited 

contracts of teachers who have taught lass than four years in :he district. 

As evidence that its decision to norrenew Mr. Rauch's teachif'lg con:cact was arrived 

at independently of his involvement in protected activities, Respondent citod the many 

instancos of misconduct reported against Mr Rauch by teachers. students and community 

members, specifically: his threatening physical harm to a substi:ul-:. teacher; Questioning 

another substitute teacher as to whether or not she h3d "scabbed' during a strike at another 

school district: glaring at a nonstriking teacher a!ld blocking her c.~r on the road; directing 

nasty looks at o student a,,j walking in his path; and sabotaging nn air compressor so thai: 

a nonstrikiPg teacher's class was unable to use it. Respondent emphasized the fact that Mr. 
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R<Juch was spokon to on numNou:. inst~nces a!Jc·ul his awluca ar.·d co>n-ducl in go.nil.IBI. i!S 
wr.•llas thos!l spocific incidents. by school acla·.,.n,sttaiO·tS and oven Soard 1.'.er,t>ets. 

RospondF,nt argues thilt Corl11J·lairtant B"d lntotvonc.r ha,·o fa'.!ad 10 p•cwo th'.l Mr. 
Rouch was trnotod diffe.rentiy thun others O·ecaus-a oi 11->s univ·n acti•~lv !lM tiM! thare was 
obsolutoly no ovidonco prooontotl to irwJicatc thotl'll·"·Stnbn-g leecl'.ots on.gngod in acts s.mlilat 
to t11oso whic'l fortnod II'>~ h~$>S io.r Re~~o-n.denrs ~ctio·n on l,!t. RBII·~h's conllUCt. 
Ro$pondont also points out thnt t>1o cv•Mc.·ce ostnb-:>sho~ that ;;! ;ho s;•x wnchars r11coivong 
notices of lntont to tocornmon<f no·:Honr.v.·al, o~n1~· thru~ w.ctu Q•\"Cfl I(H)!hJ.~'~ b'Js.e-d on OU11u-de 
unrf conduct and that of ~hosn1i'Hnc. C'-n-!~· ~·.~J. Rov·ch nes ncn.J.AJ~'t' ,,,,_.,,rvr't)'N·atf lN>c-au:sn hO". 

In Ct1nclu~tcn, HtJ!ipOPdCnt nrouos chot --~s dfrt:~Si;O<i\ 10 no,n.ICJl.Ot1t" ltk ~au-~h·s teaching 
contrnct wns llo;od onl1i:; •nob•l•tY w moet tho So.nld ol Edu,CM•C'l's pwlossional oxpectations 
of 11 tnactwr "·ith rospoct to h'o. iil!•tu:'r• and CO·"·ducL atv;f not h·ncou.st> of h'•s i;woh•~ment in 
protncwd nctivitios. Ati<ht•<li10iiy. '' prults O'ul thnt Comp.\ni.n.ant ftl<hJd to pro·duca cwidonce 
nffirrnmivoly linkin9 11·\r. Rm:ch's no,vvnownl to p.rotectel1 stri>:c act,·it·,· am! had hkewisa 
lnilod to pro sent suii1C1tlnt ttvtden:a cf il go:1ota! nnti<:o·.ool santim.er11among 81)8rd Memb-ers 
nnd Suporintondont Currv. 

C. E...Rf.f..QtJP.fBAJY.r;_f._QF THE__E;_'J!.!J)_EN_f:.f. 

Wl1en making the decisivn wllothet antiunion ;Jr.ir.lv.s actually rnoti\•ated a respnndent 
to wko cNta111 action ag3i11s1 an ernployol1. the Adena sta:-~datd mandates that SERB locus 
its inqlliry on tho ~mployor's rnotiwJtion Dncl '>OI the omploy·ee's work history, which may only 
be considered ~s circlJmstnf1tial evidence and not as a s<~parate inquiry characterized as a 
defense. Eva!uat:on of evidence is not bifurcated, but according to the Co•Jrt. • ... the 
requirements of O.H.C. Chapter 41 17 are best fulfilled when SERB considers the evidence 
before it in tho framework of a single inquiry, focusing on the inte:-rt of tne employer.• Adena, 

J )r 
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supra, Ill pg. 498.) 

l'l'!fTE ?PET . 11!1111 Tit 111111111" 

In tho prosent mott£:1, it 1.s \rrld•SP'v~c1that Mt. RBU'Ch was r ., active panicipant in :hs 

1987 st11.>:o ouainst the Board of fdLtcatio·n on·d that ho was later cecommenda!l lor 

nonrQnowal. Howovor. hvc othor teachers who also p-urticrpowd in this s!lika WlHO 

cocn on<lud for nontcnowal nt tho s.orno nmo as well. thorob1• no9atin:,> any inlorcnce thai 

Mr. """ch w11s singlorl mrt for IHs st1•\:o uctiv·;ty. Adtlr.hOil.eli~. allho"gh o.nly tuachers who 

hod porticinntt)d in tho 5tii~Q wMC 1oco.mman.dad fo·r nonronews!. absolutely no l>llidonce was 

oif<hcd. othr.H thon ttus cou1r.•d"""c. to Sll'ggost that Respon.oellt o~>g•.>god ill disparate 

troatmont botwcon thnm ond tiH~ non.stnk•n•o tenchors. FuT~hor. it is also lm:JO.rtant 10 note 

that of tho six toachors whoso cc11troc:s were >ll QtrGstiQ<n. only !wo. inci;.••Jing 1\·lr. Rauch. 

woro ultimately nonrcm~·.•rod Ill' tho Bo.nrd o-f tdu•cnt•~n. 

It is nlso wufis;Hrtt1t1 thot l,',r. Rnu~tl ll·OII•C•P·ntod "'llHr so-cial osvacism or shunning 

of tho nonstriking tonchors follow.ng tho strike a11ll that tho stated b-asis lot his COI1tract 

nonrcnownl wns thnt h•s oll•tudo and C<NHhrct o:l>d no~ maN tho cxpoc.tations of the Board of 

t:duc<llion. Agnin. howevor. 1.'.1. Rau-ch •,•,·ns not singled O·ul. The basis lor tho 

rocorn•nendation of n0nronowal lor two othor tanchor s as well. Lois Spenser and Andrew 

Slotlk. wns olso P<lrtially b<rsod c.n thoH att>tuoo. Like Mr. Rauch. both Ms. Sp-enser and Mr. 

SlooK t·~d pnrticipstod in ostt{1cizing nons!tiklng tenchtHS. Howevat. unlike,_..,,, Rauch, their 

contracts wero renewed by Respond~nt. AhUI receiv\ng notice of Superintendent Curry's 

int~nl to r ecommond nanronowal of their teact1ing contracts to th<:l Board of Education, Ms. 

Spenser and Mr. Slook individually met with Superintendent Curry and a unioll representative 

to express their willingness to improve their pedo<mance and anitude as it related to 

;elotionships between students and teachers. Mr. Rau-ch also had a similar meeting with 

Superintendent Curry. Ms. Spar~ser alld Me. Sled: each pledged to Superintencent Curry that 

thoy would work on improving their attitude. Me. Rauch also made a similar commitment. 

Based on the fact that their contracts were renewed, Ms. Spenser Blld Mr. Slaek apparently 

kept their pro;nise. Mr. Rauch. on the other hand. did not. We find this comparison between 

1 
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tho threo similarly situctad teachers pivotal in our conclusion that Respondent's mo:ivation 

for nonrenewi11g Mr. Rauch was not based upon his previous exercise of protected activity, 

but instead was promised solely on his individual post·stril:e behavior and performance 

unrelated to his oxorciso of any fundamental rights. 

As previously stated. several allegations of misconduct were made against Mr. Rauch 

by students. teachers and other individuals. Complainant contends that although those 

allegations formed tho basis for Superintendent Curry's recommendation of nonrenewcl, Mr. 

Rauch had never been informed of the &llel.ntions by him or any other admi11istrator. This 

position is not supported by the record. which in fact. clearly indicates just the opposite. 

Sevoral school official~ testified that they not o11ly spoke with Mr. RRuch about his attitude 

ir1 genorol, but olso hod spoken to him about some of the specific allegations that had been 

mado against him.'' 

Principal Clayton Buller spoke to Mr. Rauch on approximately ton occasions during the 

first quarter of 1988. Although many of tho so discussions were of a general nature regarding 

Mr. Rauch's attitude, Principal Butler olso spoke to him specifically about some of the alleged 

incidents. The Director of Student Services. David Branch, also spoke to Mr. Rauch about his 

behavior and attitude and that tha nlleged incident involving the student, Duane Ours, was 

specifically montionod. Mr. Rauch was also questioned about the student incident by school 

Board Member Kent Pi ace, who resigned his position on the Board of Education at the meeting 

before the vote on Mr. Rauch's contract renewal. Mr. Place a!so questioned Mr. Rauch about 

the incident involving the air compressor. In addition to testimony that these school officials 

spoke directly to Mr. Rauch about some of these alleged incidents of misconduct, 

Superintendent Curry and Board Member Herb Kasum also spoke to him about his attitude and 

conduct in general.,. 

17F.F. Nos. 35-39. 41-42, 44-46. 

1 ~F.F. Nos. 35-:39.41-42,44-46. 
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flased on the a' ove, Complainant's argument that Mr. Rauch was not given notice of 

tho alleged instances of miscof'duct made against him which formed the basis for his 

nonronowal is totally lacking in merit. Furthermore, even if it were not. Respondent had no 

duty to inform Mr. Rauch of tho basis for its decision to nonrenew hi; teaching contract due 

to the absence of a "just cause" provision in the parties' collective bargaining agreement. 

Finally. Complainant's argument that Mr. Rauch's attitude end conduct became 

unsatisfactory only after he participated in the strike and that Superintendent Curry testifietl 

ho would hovo probably recommended renewal of his contract before the strike is without 

morit. No ovidonce was offered that would indicate Mr. Rauch had engaged in similar 

instances of misconduct before tile strike as those which formed the basis for his nonrtlnewal 

after the strike. This Board previously held, and continues to hold, that Mr. Rauch's post· 

strike activities were not protectr.d and this determination wos not disturbed on appeal. The 

record clearly indicates that it was Mr. Rauch's own misconduct after the strike and his failure 

to reform, as pro~1ised, which led to the majority of the Board Members' decision to nonrenew 

his teaching contract. 

Complainar'lt contends, however, that at least one Board Member's vote against Mr. 

Rouch was 1nfluenr.ad by his strike uctivity. According to Complainant. Board Member Lang 

admitted that her decision to vote to nonrenew Mr. Rauch was based on his actions during 

the strike. We have reviewed the specific testimony referred to by Complainant ·•. and 

inasmuch as it is only a small excerpt taken from her full testimony, we find that it does not 

paint a complete picture. Complainant suggests that because upon direct questioning. Board 

Mernber Long responded that she thought it inappropriate for Mr. Rauch to have referred to 

teachers who crossed the picket line as "scabs" and that his having done ~o would in part 

justify his being nonrenawed, this, in and of itself, indicated antiunion sentiments which led 

to the nonrenewal of his teaching contract. We disagree for two reasons. First, even if this 

1'iranscript, p. 537. 
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testimony were indicative of antiunion sentiments, which we do not believe it is, Board 

Member Lang's one vote out of four was hardly sufficient to be outcome determinative on Mr. 

Rauch's contract renewal. Second. the complete record indicates that Board Member Lang, 

like Board Members Kasum and Matthews, ba~ed her vote to nonrenew Mr. Rauch's teaching 

contract in large part upon community opposition to him. Board Member Lang testified that 

she received many complaints from community members. parents and nonstriking teachers 

that wore not related to Mr. Rauch's strike activities or any post·strike activities formally 

endorsed by the Union. lnst~ad, most of the complaints were from parents in reference to 

Mr. Rauch ostracizing the nonstriking teachers and harassing students.'" 

Considering all of the above, a preponderance of the evidence supports the finding that 

Respondent did not act, at least in part. to discriminate against Mr. Rauch for the exercise of 

his protected rights and thdt a1. unfair labor practice did not occur. 

Ill. PROCEDURAL ISSUE 

In addition to Intervenors' substantive arguments, they also raised a procedural issue 

regarding SERB's jurisdiction. Specifically, it is argued that since the issue of Respondent's 

motivation for terminating Mr. Rauch's employment as d violation of the First Amendment of 

the United States Constitution has already been decided by a federal court in Rauch y, Fort 

Fryo...b.,Qcal,?chool Oist Bd of Ed .• et al., Case No. C2·91·0679, United States District Court, 

Southern District of Ohio, Eastern Division, SERB is now precluded from relitigating the same 

issue pursuant to the doctrine of issue preclusion/collateral estoppel. 

This argument is not well takan. The doctrine of issue preclusion/collateral estoppel is 

not applicable in this instance. Even though the same issue as to Respondent's motive for 

nonrenewing Mr. Rauch's teaching contract has already been decided by a court, the context 

---·-----
l°F.F. No. 60. 
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in which it was addressed in that forum was as a constitutional issue. The issue before SeRB 

is completely separate from that constitutional questicn. Here. the issue is whether 

guaranteed protected rights under O.R.C. Chapter 4117 have been violated, and only SERB 

has the initial authority to make that determination. 

IV. ~NCLUSION 

Only when the employer's decision regarding the employee was actually moti~ated by 

antiunion animus must an unfair labor practice be found. We find that (1) Complainant 

presented sJfficient evidence to esteblish a prima facie case and create a presumption of 

ilntiunion animu~. ( 2) Respondent prese'lted sufficient evidence to rebut the presumption and 

(3) a preponderance of the evidence supports the findings that Respondent did not act, at 

least in part. to discrimil1ate against Mr. Rauch for the exercise of his protected rights and, 

consequently, that an unfair labor practice did not occur. Having carefully reconsidered this 

matter under the new "in part" standard. the Board finds by a preponderance of the evidence 

that the action taken by Respondent to nonrenew Mr. Rauch's teaching contract was not 

motivated by his exercise of rights protected by O.R.C. Chapter 4117. but instead, was 

pmmised on legitimate business justifications having to do with his individual unprotected 

post-strike activities. Based upon the above considerations. all charges against Respondent 

in this matter are dismissed. 

POTTENGER, Vice Chairman, and MASON, Board Member, concur. 
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