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STATE OF ORHIO
STATE EMPLOYMENT RELATIONS BOARD

In the Matters of

State Employment Relations Board,
Complainant,

V.
Ohio Civil Service Employees Association,
Local 11, Chapter 2503,
Rospondant,

CASE NUMBER: 91-ULP-12-0758
and
State Employmant Relations Board,
Complainant,
v,
Stata of Ohio, Departmant of Highway Safety/
Bureau of Motor Vehicles,

Respondant,

CASE NUMBER: 91-ULP-12-0759

INIQON
POTTENGER, Vice Chairman:

This case comas before the Board on exceptions filed to the Hearing Officer's Proposad
Ordor. The issus addressed in this opinion is the axtent of tha union’s obligation to rapresent

an ungooperative qrievant,

Inthis particular ratter, Michela Ow.ens, an employes of the State of Ohio, Department
of Highway Safsty/Bureau of Motor Vehicles (BMV) and a Chief Steward with Ohio Civil
Service Employsss Assaociation, Local 1 1, Chapter 2503 (OCSEA), filed unfair laber practice
charges against both OCSEA and the BMV. In part, the charge against OCSEA was that it had
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that it had failad to fairly reprasent Ms. Owens in two gifevance matters chsllenging BMV's

promotion o i less senior gmployes.

I STATEMENT OF THE CASE

Ovar the yoars, OCSEA has daveloped procedures and forms in an attempt to make
the procassing of grievances easier and more efficiant. Casas panding arbitration ase subjact
to a multiple raviow procoss. All chapters are required to have a stawards’ committes which
is rosponsible for oversneing grievancaes filed by that chaptar. There is also an Arbitration
Committoe comprised of one union mamber from each bargaining unit. In those cases
involving disputed contract language, the Chapter Stewards’ Commities reviaws the marits
of o grievance and recommends whether or not to proceed to arbitration on the griavence. If
the Chaptoer Stewards’ Committee determines that it should procead to arbitration, the
grie vance must then be reviswed by the Acbitration Commitzes. If, on the other hand, the
Chaptur Stewards’ Committee datermings that there is no substantial marit te the griovance,
the Arbiiration Committes does not roviow the griavance and the Chapter Stewards’

Commitioae's decision is final.'

The grigvance filed by Ms. Owans did not follow the processing procedura outlined
above. The record indicates the Chaptar Stewards' Committes roviaw of the grievance was
bypassad and that it went straight to the Arbitration Comm:ttes. On January 24, 1891,
pursuant to policy, an OCSEA Staff Represuntative, Brenda Goheen, presented to the
Arbitration Committes the merits of a grievance filed by Ms. Owens regarding the promotion
of 8 lass senior amployes te a position for which Ms. Owens had applied. Noting that the
information Ms. QOwens provided did not contain documentation 3¢ sainples of har work

product necessary to prove that she met the minimum qualifications for the position sought,

! Findings of Fact Nos. 17 & 21,
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Ms. Gohenn told the Artutration Committas she did not have enough information to muke an
informed decision, The Arbitration Commirtes put the grievance on hold until the additional
information could hg obtained. On February 5, 199 1, the Director of Arbitration issued a [atter
to Ms. Owens outlining tho additionsl information neadad by the Arbitrsrion Committes to
ovaluate hor grievanco. The isttar spacifically stated that thg Arbitration Committae had

asked Ms, Gohoen to obtain thg additiona! information. !

N additicn to her individua. grigvance, Ms, Owens was 8iso party to a group grisvance
invalving the same issve 'n hur rofa s Chigt Staward, Ms. Owens was responsible for
Arocassing this grievonc::. On February 1, Y991, hor ‘equust that the group grievancs ba
moved to Step +b was ‘orwerd, J tothe Arbitration - apartmant. Shortly thareaftor Ms. Gohean
raquosted additional informa_..on f orm Ms. Owens and the Chapter Prasidont nacessery for her
R-usuntation of the group griavance. Among we informstion requastad from the riors senior
applicants, which includad Ms. Owans, was tha /e of tassasch thay had dona, langth of

time it took to do the resaarch, and what typa of repits they had wien.?

Throughout the first half of 1971, severai theatings wera haig at which the grievancas
warg discussed, Having bean edvised by tha Acbitrarion Committag of the need for more
information, Ms, Goragr and tha Chaptar Stew. .ds* Committes informad Ms. Owens on at
‘eact throe saparate occasions that it needed additiora! informazion astablishing that the two
Mast senior apglicants m .t the minimum qualifications. On Aprit 23, 1883, ths Chapter
Stewards’ Commirtes iss13d & decision not to pursue either tha group grievance or Ms.
Owaens’ individual griavance to arbitration because the additional information had not been

suppliod. Howaover, the Cha-ter Stuwards' Committae dig give Ms. Goheen varbal direction

’ Findings of Fact Nos. 22 & 26.

Findings of Fact Nos. 23 & 25,
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to aflow tha griovants asdditional time to submit the raguestad infosmaiicn.®

The Chapter Stewards’ Cormmittas and.rr hls. Gohaen sought infesmaiion establishing
that Ms. Owans mat the minimum quatifications fne the position and spacifically requasted
examplos of har work product. M5, Gwens nevar compfiod with the Arbitration Committen’s
request for additional information and naver submitted any sameins of hor work product as
roquostod. Additionally, Ms. Owens engaged o sevoral hoated exchangas with s, Gohean
over this matter and also regording what party had what burdon of proot. My, Owans claimad
that it was manogomaont's burdan (o prove that tha employie they had solected 1o the

positron wos “damonstrably superior” (o tha othar job candidales.®

In May of 1991, Ms. Owuans was notitiad that the Chaptar Stewards’ Commiites had
ducidod not to pursua hor individual griavance and had withdrawia it from arbitration dua to
hor failure to provide documants that had baan requastad thien Kimos.® The group griovance,
howaevaer, did procesd to the Arbitzation Committoe becausa one of the grisvants had provided
the requested informrtion. Uitmataly, the Arbitration Commitien dacidad 1o not pursue the

group grievanceo and no appaeal was filed.”

it ANALY SIS

indatarmining that OCSEA had not breached its duty of lair regprasentation, the Hearing

! Finding of Fast No. 28.
. Findings of Fact Nos. 28 & 29.

¢ Al the SERB hesring, Owaens did produca pracisely the types of documents that

OCSEA had sought from hor und tharsby this proved shs was capable of gathering these
documaenis all along. {Hearing Officer Proposed Qider; pg. 29).

-

Findings of Fact Nos. 30 & 31.

\



ORINIOH
Caso Nos. 911t P-12-0758
g91-ULP-12-075%8

Pago 5 of 6

Officar concludad, among othar things, that Ms. Cwans had crentod most of har own distrass

by rotusing to provido raquasted information. YWo agieo.

A union hos the discretion to setde or not appacl 8 grisvance pending prbitration 8s
long as it doos not act arbitrardy, disceiminatanty of in bad faith.* Hore, OCSEA's dacision not
ra procass ts. Oweon’s grinvance through to arhiration was noithor arbitrory, discriminatory
nor in Lad faith. instoad, tho Union's docision v 8s reasonably bosod on tha likelhood of
succnss without cortain necassory infeimation 1o 3upport its cesa. Ms. Owen's refussl (0
supply the requestad information to sithar the Chaptar Stewards’ Committaa of the Arbitration
Committea was the direct couse of hor individual grgvancd not going forward on ths marits

and not any wrongdoing en OCS2A's bahalt,

Whan grievants refuso, for whatevas reason, 10 cooparate with tho unicn thay have
sought to raprassnt their interasts, the union, without tha nocessary evidenco, is placed in the
pracatious pasition of battling the mornts of tha griavance with the amployar on the ono hand
and baitling the griovants lor information on tho other. Obviously, such 8 situation is

untenabla.

Othar iabor boards have hatd similary. In Upitgd Teachers of Los Angelus, 14 PERC
§21077 {Co. PERB, 1990} an employas had twice failed to supply requested information to
tha union in support of the grisvance they had fitod and had been warned the second time that
if such information was not providad thare would be no choica but to withdraw ths griavance.
The California Employment Ralations Bosrd hald that the employas’s chargs that tha union
unlawiully rafused to pursus the grievance to arbitration did not state a prima facie violation
of the Educational Employment Ralations Act whare svidencs indi.ated that the employee’s

own conduct in refusing to disclose tha contants of a certain setilement, which the schooi

¢ in ra Ohio Civil Servics Empluvegs Assogiation, SERB 93-019 {12-20-83).
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district assortad as a defanse to tho grievance, prevented the union {rom evaluating the nesd
for arbitiation. tn Teamsters, Local 214 2 MOPER 120057, (MERC 1989}, the Michipan
Employment Relations Commission dismissad an individual's unfair labor practice chargo
alloging that the union breachod its duty of lair representation in the handling of a griavance
contosting discipline for failing to report to work, whara the individual {ailed to prasent any
ovidance he had supporting his defonse. And finally, the New York Employmont Relations
Board Jismissed a potition filad in |n_re_Elsa Parkor ond C\WA Civil Service Division, Local
1180, 6 NPER 34-14027 (NY PERB 1983) by an amployee ggainst her union official charging,
among other things, a brooch of fair reprasentation by tailing to ndequately prepare her for a
Step It conforenco and by pressuring har into sbandoning her grisvance. The union’s response
to theso charges had been that the *petitionar had contributed to any inadequscy by her own
unwillingnass to cooperate and furnish information essential to her defanse™ and that it was
“anly whan tho petitionsr absented hersalf from the arbitration and rafused to participate

furthor in her own defense that the case was withdzawn from arbitration.®

. CONCLUSION

In mattors such as tha prosent case, it is implicit that the duty of fair representation
encompass not only the union’s duly to actin the bast interest of the grisvant, but also that
the grievant not hinder this duty snd assist when so requested. Grievants who act otherwisse
may later find themsaives unsuccessful with charging the union with violating its duty of fair
Soevasentation. In this matter, OCSEA has not actad arbitrarily, discriminatorily or in bad faith,

Accordingly, the chargas against OCSEA in this casa ars dismissed.

=ohlar, Chairman, and MASON, Board Member, concur.

grievanc. opi/wiire~
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