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OQiolon 

MASON, Board Member: 

Sff~ Cif1R'WH 9 4 - 0 1 2 

This coso comes before the Boord on exceptions from a Hearing O!Hcer's Proposed 

Order. Thera wore two issuus beforn the hearing officer. First, whether the Foremen and 

Supervisors Association (FSAI is a doomed-certified exclusive raprosentative of a bargaining 

uni• of employees of the City of Akron (Respondent, City) with the result that the bargaining 

obligations under Chapter 41 1 7 apply. Secolld, whether the City's unilateral adoption and 

implementation of revisions to its civil service commission rules without bargaining constitutes 

an unfair labor practice in violation of O.R.C. §4117, 11 (A HI) and (AI{ 51. 

The hearing officer found that FSA is a deemed-certified exclusive bargaining 

representative, and that the Respondent, by unilaterally adopting changes in the civil service 

rules regarding promotions, violated O.R.C. §4117, 11 (A){ 1) and (A)(51. 
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For tho reHsons stated t>elow. wo do not ogres with the hearin-g officer that FSA is the 

deemed-certified representative of cer;ein ernp.loyees uf the Respondent. Accordin-gly, ss to 

FSA, tho Respondent has no bargaining obligations under Chapter 4117. However, wa agree 

with tho hearing officer's conclusion that the Respo-ndent vi~ated O.R.C. §4117.111A1!1 I end 

(51 by unilaterally adopting and implementin-g certain ch.an\jes to tho civil sor"llice rules 

governing promotions. 

I. 

STATEMENT OF THE C~ 

A number of employee organizations ropresont employees of tha City of AkrM and 

enjoy deemod-certifiad status: Civil Sor"llice Persoonel As.sociation. Inc (CSPA); Akron Nursos 

Association (ANAl; Local 1360, Amencan federation of State, County end Municipal 

Employees (i\FSCMEJ; Akron Firefighters Association IAFAl; aoa Fraternal Order of Police 

.. odge No. 7 lcOPHSiip. 21. All havo co-llective b.argain.ing agreements with the City. ISlip. 

5-9, Joint Ex. 1-51. Tho Foremen and SupaNiSQ.IS Association (FSAl. whose status is 81 issue, 

has nevor had a written contract with the City. Rather. the City Council has passed 

ordinances giving wage increases and be no tits to foremen and suparvisO<s. !Stip. 10. Joint 

Ex. 61aHnll. 

Evory year since at leest1980, the City has deducted dues from the paychecks of FSA 

members who have signed checkoff auth11rization cards. (Slip. 11, Joint 8· 7(al and 7tbll. 

Since April 1 2. 1967, FSA has had a three-step grievance p!OCedure, with investigation and 

presentation of grievances by a five-member grievance committee ar,d final determination by 

the Mayor. This written grievance procedure states: "This adminis!letion recognizes the 

Foremen and SupeNisors Association, which includes F()(emen and Supa.rvisors. • (Slip. 12, 

Joint Ex. 8). Under this procedure. FSA has filed grievances and the City p!ocessed them 

and met and discussed them wrth the FSA president. tStip. 13, Joint Ex. 9(81. 9(bl and 
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9(c)). Ovor tho years, FSA and the City h<'!va mat ar.d di!K:u~s<'!d coocerns ov·er the w<Xking 
conditions of ornploy!'as who ore fo;emon e:ld supervisors. (Stip. 10, Joint Ex. 6!al·(n)). 

On January 21. 1992 City Porsoru\el Oire-ctor Richard Pamlay s.ent ll m&mOlandum 
notifying tho presidents of tho employee o;genizatiorlS end all dap.a11ment and division 
rnonagors thnt tho City's Civil Service Commis$i011 was CQ;\Sideringrevising its rules and that 
tho revisions would btl considorod for final app.roval o-n February 2 7. 199 2. The City attached 
11 copy of its proposEJd rovisians to the rules.CStip-u-letiM 1 4). 

On Fobruary 18, 1992, Susannah Muskovitz, th-e attorney representin-g tho CSPA, 
AFSCME, AFA, FOP and FSA. sent a loiter to Mr. Pemley protesting tho unilateral 
implomsntotion of tho ruvisions and rsQu·ostin·g that the City ~argain over the propo3Bd 
rovisions with the ornployoe otgHnizetio.ns. On fe!Nu.ary 27, 1992, City Del)-llty Mayoul.abo; 
Rolotions Mnthow 1.. Contossa notifioll th<J emptoy·oe o-rgarlizations' attorney that whilt1 the 
City was not unwillino to discu.ss th,o COI1Cer,ls on rule rav>sioos, the City's positio;o was that 
Civil Servictl Rule chJH11JBS wo•e not e r>'{lgotieulo metter. (StipuJRtiM 15, Joint Ex. 1 6). On 
March 19. 1992, Mr. Parnloy, Mr. ContoSS-6, Ms. Muskovitz. Mel rep;-osantativas for CSPA, 
AFSCME. AFA. FOP, FSA and ANA met and discussed tho proposed revis.ions.(Stipulation 
1 9). On March 20, 199:1, !ha CSPA, AFSCME, ANA, AFA, FOP an~ FSA submit~ed a 
rnornorandurn to tho Colnmission outlining their oblactions to the proposed ravisioos and 
making recommendation~. 

At ~r,a Commis.sion mooting of April 2, 1992, th-e employes organizations stated thdir 
objections to tho proposed rultl revisio-ns. b-ut no nagoti-il!iO<lS to·o~ place. (Stipulati<ms 20, 
22, Joint Exs. 15, 20). On or about M<ly 1, 1992, Mr. Pamley submitted the final rules 
revisions r.uoposal to the Commission. This package in.clud&<l the exis!ing rules, the p1oposed 
chan{les, the testimony and written comments of the employee ()(ganizations. snd the 
personnel department's respons<J to th-e employee o;gani;:atio;\S' comments. This package was 
not sarvod on the omployee organizations.( Stipulation 24, Joint F.x. 1 9). 

\.J c 
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Although tho unions objected, on May 7, 1992. ttwl C-ommissi()(l impt!emente-d chan-g~s 
in tho following rules: Rulo 3, Section 6 IQiv·in\) the City's P·e•rs.O<>r>n•l O·i~·e<:tOltha right to sat 
psychological stontlnrds fe< npplic.ant.s ar>d requ:ire ps~·,hoJQo{li:c.a.l 1eshn111; RU1~!1 3. SsctiC~l 
1 2(2) lollowing oxominoos to p101ost exam Q•J·OHiO(\S 8.110/l)"moo:slyl; Ru~·o 4, Soc-tiOol\~ 4!4! 
ond (6) (concorning roo sons fo1 wt•ich ohgitJ.!e cor~di<!aHlS rtMy botomo.,.·eo from tho e.HaillihW 
list); Rulo 6. Soction 5 fconcorning app·o•iMin.ll svtho~i:.ios' o·b(•octing to « s.ubst:itutin;} 
cond'dotos on tho eligibility lrstl; orld A•h 8, S·O·Ction 4 us·usrd.''"ii tho grsdin'\J of P<O.rnotiooal 
oxoms). Proposud rovis•orl.S in Sllvorol (>thor m~os we<e fi·Ot OPil'O~<J·d Ot' WO<I!t 111IIV81 
implemented: Rulo 10, Soction 3(2); 11\r.!o I 2. So·ctio.n 2: al14 Rw<f,o 15. s.o.ction :t IS!Jil'U·l&tioo 
25, Joint Ex. 201. 

II. 

Only tlw stotus of Bosrd-cortihod o~ doemod·cofl•fiod uxc:ilrsiv·a ro~{aeuntotive endows 
nn employee organization with tho statutory right to b.srgair~. FSA w~s no.war cerlified hy the 
Board. Thus, tho doterminatiOII of whothor tho C•tY 1'\as a S'latutc-r f duty to b-argain with FSA 
rests upon whothor FSA is a doomod·cortilio·d rep.ra.s.entJtiv·e. 

An employee o.rgani.zatiOoll h<1s d&smad-<:ertified status if, at the time. Cilapter 4117 
w11nt into effect, it wes reco-gnizud by the employer as th-e exclusive bilrg.ain.ir.g ,·sc,,:.sernative 
of certoin emp!oyeas of an employer in a specific 1:-argdinin.g \ln<rt. Thu.s, lhl cru-cial time for 
determining daernsd·cortified status is tl1e law·~ affective date, April 1. 1984.' The policy 

'O.R.C. §4117 .05(6), Amended Substitute Bill133 Section 4{A) and 4(8\ cf the Temporary Law. 
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behind crooting doornod-curti!ied s~atvs wes. to poreM~rVII tho status quo Hhoen thtl new lew 

took effect end to onsuro stol>ility in pull1ic se•cto• l.eb·Of ro.!etio-n.s es lt\od state entered an era 

of rnuulotod collectivo brtrgeinin{l. 

Tl10 contrt)lling factoi in llotorrni~it)g doorno·d~enihec! stetu.s is tho typo ol relatio-nship 

o~istino botwoon tho omp!oyoo o<ganization er\od tho employer o-n Aporil I, 1984, specilicelly 

whothor tho omployor o~clusivol;• rc-r.r;gn•ro·d tho om~oloy·o·e org.ani.rstio-n a.s lh•n roporesenlative 

ol cortoin ornployoos of 011 o•np-IO\'O' in u gi,•on b-llrgAinin9 Uln,il 81 that t'imo. ObYious.ly, the 

most si(lnificant indicoto·r of oxclu.sive roco-gn.ition i.s e coHe·tlive !J.argainir.IJ agreement or 

mornorondum o! lmdorstor.ding t>etw11~n the ompJO'(O•O orgenizelioo erld ths emp!oyor in effect 

on that dolo. which by its terms roco-gnires th-o omptoy·e·& organizatio-n BS the exclus.ive 

roprosontntivd. Howovor. axciusiv·o roco-gnitioo not s.J.'(lc.ilicall;• wrinen might be proven 

through trodition, Cttstom, pHlC\ico, uloct•on. or nego!lation. 1 

StRI3 oorlior o:.:ominoo tho C(J/1oC8Pt of oxci\•Sive ro·cogn.iti~>n esteblished through 

tradition, practice end nogotintion in Sffl.ll..Y, City of 8ndlo!!l...l:i1~ .. SERB 87·016 17·24·871, 

J.1.il:.i! 41 Ohio App. 3d 21 11 1·.?.5-87). a case citod by the heari{'\g ollicer llS well as the 

Complainant 811d FSA in arguing that FSA is doomed cenifie.d. In that casa. un-like the one 

boforo us now. a mem0ran.oum of understandin-g was in effect Iron' January 1984 to 

Docombnr 1 985 .' wh'ch enc~>mp.as.s.od the .:ruoCial tima (()( d<rsmed-eertified status. Howa11er, 

tho rnomorondwn containod no p<ovis.io-n raco-gn.i.zin·g tht~ employee organization as the 

exclusivo r~prosentotiva ol th-e employees. Because the contract was silent on the issue of 

exclusi11o recugnition, th-e Soard looked to the p.arties' traditio-n, custom, and negotiation to 

Ascortai" the emplo~·oe o<gan.izntio-n's status. 

•sea Sectio-n 4(Al of the Temporary Law.~-

'Finding of Fact No.7, Hearing Officer's Proposed Order in Bedford His .. SERB 87-<l1 6 17· 

24-!37) at 3·59. 
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Although tho Complainan: ami Intervenor view ll:!HiiJl:!.!LtiU. as controlling, it is 

significantly different from this case. wh<He tho parties have never entered into B contract. 

Here, the ebsoncn of any collecti11o bargaining agreemnnt on April I, 1984. or since. presents 

particular difficultios in establishiniJ oxclusivo recolln.ition. A!thou·gh exclusive rocognition may 

conceivably bo established without e formal comract in existor\Ca on April I, I 984, the party 

soaking to provo such status without a contract has e substantial bu.rden, not met in this 

coso. A collective bargaining agreement. oven one without en exclusi11o re·cognitioo clause. 

is probative of tho parties' rolat•onsl1ip M>d moy contribute to establishing exclusive 

recognition. Tho existence of a contract shows that tho employor end the emplo·{e!l 

organization conducted negotiations on terms end conditions ol employment. Typically, the 

contract idontilios tho employees covered by the ccntrect or tho bargeinirlg unit. Whare no 

r.ontract exists, status must be proven solely lly evidence of live conduct and interaction 

between tho partios. which risos to the level oltlxclus.ivity. 

Here, without a contract, the Complainant end Intervenor rely heavily on dues 

deductions and gr;eyonco procos.sing to establish exclusive representati~·a statuses of April 

1, I 984. Those factors alone oro not persuasive. Under Section 4tCl of the temporary law, 

an employer cannot refuse to make duas doduction under written authorization where no 

certified representative exists. But 4(CI doos not vest en employes organizatic>n with deemed

certified stotlls. Under Section 4(Fl of the tempo:ary law. an organization do11s not evan have 

to be en employee organization to be allowed to continue processing grievances and have 

dues deducted if such was done as of June 1, 1983. Clearly, su.ch en Ol'genization does not 

become doomed certified only by processing grievances and having dues deducted. 

Moreover, the record does not establish that the City ever actually negotiated with 

FSA. The record only shows that "over the years. FSA and the City have ~nd discussed 

concmns over working conditions of employees who are foremen and suparvisors. • 

(Emphasis added) (Stipulation 101. Thera is no record evidence 9stablishing that those 

discussions culminated in any particular negotiated employment terms. Simply meeting and 
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discussing concerns with no direct effect on terms and coo-ditions of employment does not 

by itself establi~h that tho employee organization is tho exclusive bargaining representative 

of employees. 

The only documentary ovid en-co of pre·April, 1984 contact between the Respondent 

and rSA are two letters, ono dated January 6, 1977, end the other dated Juno 28, 1982. 

(Joint Exs. 6(a) and 6(b)). Tho first is a copy of a Iotter from Robert G. Beagel, the City's 

Deputy Mayor of Labar Raletians to all tho presidents of tt1a City's employee organizations, 

stating that tho City desired to discuss (but not negotiate! its' lltck leeve program with ell 

employee groups in the Sllme meeting. In the Iotter. Boege! apologized to each employee 

organization for his failure to complete the proioct in a timely manner. The second letter 

notified all the employee organizations that a resolution was pending before City Council to 

implement en employee suggestion system. The letter solicited comments on this idea. At 

most, these letters are an invitation to comment, not an indication of exc!usi1•e recognition. 

The earliest documentation of sped lie discussions on working conditions between the 

City end FSA are the notes of a meeting between the City and FSA which took place on 

Docornbor 12. 1989. (Jt. Ex. 6(dl). Clearly such discussions, even if they culminated in a 

written collective bargaining agreement. could not make FSA a deemed--certified representative 
since the critical date, April 1, 1984, had long passed. Private agreements reached after April, 

1 984 cannot bestow on the employee ofganizations involved deemed--certified status and do 

not confer 41 1 7 rights. • 

• Even if later discussions w~re somehow relevant to determining FSA's status. the record 
does not show that these discussions war& a driving force behind the City ordinances 
establishing the ~!aries and other working conditions of the employees involved. Joint Ex. 
6(KJ. which is the list of ordinarx:es submitted for passage, includes one ordinance applicable 
to "all non-bargaining and unclassified personnel" which provides for 3 percent increase in 
compensation rates. There is nothing in the record to show t~at this raise was negotiated or 
even discussed with the FSA before it was implemented. This lack of proven connection 
between implementation of changes in conditions of work and the City's discussion with the 
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It is also unclear who is in the unit repres-ented by FSA. The recognition language in 

the grievance procedure doos not define a un.it, it only recognizes the FSA "which includes 

loremon and supervisors. • This language does not reveal wMther FSA represents only 

foremen end supervisors land does not also include. for example, the appointed employeasl. 

or if it represents ell tho su1>ervisors end the fOl'emon in edditioo to tt:ose who are FSA 

members. Thus, the unit represented by FSA might be men1bers only, which means that the 

FSA hos e nonexclusive status and is not an exclusive representative. What makes the 

dotormination of tho unit even more difficult is the fact that some of the relevant ordinances 

pa!':sed by the City apply to all "non-bargaining unit employees, • and some apply to "non

bargaining unit end appointed employees, • neither of which is defined. Nor is it clear how 

many employees are represented by FSA. Joint Ex. 6(h) mentions 200 to 250 employees in 

connection with the FSA. wt~ile Joint Ex. 6(g) mentions 500 employees in tho City who are 

not members of any certified bargaining unit. Appointed employees may account for the 

difforonces in numbers. but this is not established by the record. 

The weakness of the evidence supporting exclusive recognition in this coso is 

highlighted when comparing the facts before us with those before the Board in Bedford Hts. 

In ~~.Q.!.QL<Ltll~. the City and the firefighters had negotiated wages. hours, terms and 

conditions of employment every two years since at least 1969. 5 In Bedford Hts .• there were 

FSA can be further illustrated by studying Joint Exs. 6(h), 60) and 6(j). Joint Ex. 6(h), 
consists of recorded notes from o meeting on April 15, 1991, betwaon msnagement end FSA 
to discuss working conditions. Ex. 6(g) is an internal memo dated April 11, 1991, four days 
before the April 15 meeting, which suggests that the City had already decided what changes 
to make in the non-bargaining unit employees' conditions of employment without any input 
from the FSA. In a memo dated May 7, 1991, Ex. 60), from tha City to the representatives 
of FSA, the City, while acknowledging the April 15 meeting, notified FSA of the changes it 
had already made. 

5F.F.3 of the hearing officer in~~-
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25 firefighters in the fire department for the last 10 years priOf to the hearing,8 and In those 

years 23 of thG 25 were members of Local 1497. At the time of the hearing all 25 were 

members of Local 1497.7 In Bedford Hts .. durilliJ tho negotiations in 1984, the City 

announced thut if the three negotiating members of thtl fire department were representing 

Local 1497. it would not negotiate with them. The three firefighters, which included the 

President of Local 1497, decided not to make an issu6 of recognition and to try to reach an 

agreement on a contract. The negotiations continued and agreement was reached resulting 

in a memorandum of understanding that was in effect from January 1984 to December 

1985.8 

In sum, the parties in J;leCford Hts. engaged in regular, full-fledged contract 

negotiations. The parties here simply mat and discussed with no documented regularity or 

result. In Bedford Hts., the unit was clear, all firefighters in the Bedford Hts. lire department. 

Here, we are unsure who is in the unit. And finally, in Bedford Hts. the employee organization 

had a written memorandum of understanding with the City effective January 1984 to 

December 1985, evM though the written agreement was silent on the recognition issue. In 

tho instant case, there was never a written agreement signed between the City of Akron and 

FSA. 

Section 4 of the Temporary Law wes designed to maintlilin the status quo in thoset 

public sector employer-employee collective bargaining relationships predating April 1, 1 984. 

But not all the degrees, shapes and forms of collective bargaining permitted by Chapter 41 17 

6Date of hearing was March 1 1, 1993. 

7F.F.4 of the hearing officer in Bedford Hts. 

"F.F. 7 in Bedford Hts. 
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result in deemed-certified status.• On/ v the existence of exclusive rec~nition on April 1, 1984 
creates deomed-cenitied status after April 1, 1984. The reccrd in the case at issue does not 

establish that tho relationship between the City and tha FSA rose to the level of exclusive 

recognition. Thus, wo find that the FSA is not a deemed-certified representative of any 

employees of the City of Akron. 

B. fmo/ementat/on of Civil Service Bu/JlJ. 

The second issue in this case is whether thll City's unilateral adoption and 
implementation of revisions to its civil service commission rules without bargaining constitutes 

an unfair labor practice in violation of O.R.C. §4117 .11 (A)( 1 I and (51. On this issue we agree 
with the findings of the hearing officer that the civil ~ervice rules governing promotions are 

B mandatory subject of bargaining and that the City violated O.R.C. §4117 .11 (A)(1 I and (5) 

by implementing them unilaterally. In In re Transportation pept. SERB 93-005 (4·29-93) 

(QDOD, wo set forth a four-part balancing test for identifying mandatory vs. permissive 
subjects of bargaining. We stated : 

(IIi a given subject is ~lleged to effect and is determined to have 8 material 
influence upon wages, hours, or terms 8rtd other conditions of employment §ill! 
involves tho exercise of inherent management discretion (footnote omitted), to 
determine whether it is e mandatory subject of bargaining, we will weigh (1 I 
the extent to which the subject is l~ically and reasonably related to wages, 
hours, terms and other conditions of employment; (21 the extent to which the 
employer's obligation to negotiate may significantly abridge its freedom to 
exercise those managerial prerogatives set force in and anticipated by O.R.C. 

"For example, under Section 4(01 of the temporary law, nonexclusive rec~nition is not 
as protected as exclusive recognition and even though 8 nonexclusive rec~nition is 
accompanied by a contract the Board may determine an appropriate unit, remove, if needed, 
classifications from the nonexclusive bargaining unit, conduct an election and certify an 
exclusive bargaining agent. Thus, maintaining the status quo in a nonexclusive recognition 
situation does not lead to deemed-certified status, even though the employer and the 
employes organization were involved in a variety of collective bargaining activities. 
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§4 1 1 7 .08(CI. including &n examination of the type of employer involved and 
whether inherent discretion on th9 subject matter at issue is necessary to 
achieve tho employer's essential mission and obligations to the general public; 
(31 the extent to which the subject matter had been addressed or preempted 
by legislation: and (41 t11e extent to which the mediatory influence of collective 
bargaining and. when necessary, any impasse resolution mechanism:~ available 
to the parties, are the appropriate means of resolving conflicts over the subject 
matter. (Footnote omitted.! !.d.. at 3-26. 

W~ agroe wiih the hearing officer that under the ruling of the Supreme Court in 

Devennish y. City of Columbus. 57 Ohio St. 3d 163 1991 SERB 4-7. as well as the Tenth 

District Court of Appeals in ...c.i.lY of Cqlumbus y, SERB. 1990 SEHB 4-60, (10th Dist. Ct. 

App., Franklin, 9-4-90). promotions and demotions are clearly logically and reasonably related 

to wages. hours. terms and other conditions of employment. Having found compelling 

evidence in support of tho first prong of the QQQI te~t. we would have to find 

counterbalancing evidence in support of the remaining elements of the test in order to 

conclude that the rules governing promotions were a permissive subject of bargaining. As the 

hearing officer observed. such evidence is lacking. Accordingly, we conclude that the civil 

service rules in regard to promotions and demotions are mandatory subjects of bargaining. 

We also agree with the hearing officer that neither the LEGAL CONFLICT clause nor 

the ~FFECT OF AGREEMENT clause of the parties' contract constitutes a waiver. Neither 

mentions changes in civil service rules and the record does not show that such changes were 

contemplated when these clauses wore negotiated. 

However. of the eight rules contested by the various employee organizations and found 

by the hearing officer to have been lmlewfully implemented, we find thet only five are the 

product of unlawful conduct. With regard to Rule 10. Section 3(2), while the civil service 

commission adopted the City's proposed revision the employee organizations are on record 

as not objecting to the revision. N~ violation of unilateral implementation can be found where 

the employee organization has acquiesced in the implementation. With regard to Rule 1 2, 
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Section 2 and Rule 15, Sectioo 2, no violatioo has been proven OOI:eusa no implementatioo 

occurred. Thus. in our Ofder, the hearing officer's recommendatioo is modified accordingly. 

Pohlor, Chairman, and Pottenger, Vice Chairman, coocur. 

writara.lekronop.po 
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