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STATE OF CHIO
STATE EMPLOYMENT RELATIONS BOARD

in the Matter of

State Employment Relations Board,
Complainant,
v.
City of Akron,

Respondant.

CASE NUMBERS: §2-ULP-05-0313
92-ULP-05-0314
92-ULP-05-0315
92-ULP-05-G316
92-ULP-05-0317
§2-ULP-05-0318

MASOM, Board Member:

This case comas before the Board on excaptions from a Hearing Oflicer's Propossad
Order. There were two issuus befora tha hearing officer. First, wheather the Foreman and
Supervisors Associstion (FSA) is a deamad-certified exclusive raprosentative of a bargaining
unit of employaes of the City of Akron (Respondant, City) with the result that tha bargaining
obligations under Chapter 4117 apply. Second, whether the City’'s unilataral adoption and
implemaentation of revisions to its civil service commissinn rules without bargaining constitutes
an unfair labor practice in violation of O.R_.C. §4117.11(AX1) and (A}5).

The hearing officer found that FSA is a deemad-certified exclusive bargaining

representative, and that the Respondent, by unilaterally adopting changes in the civil service
rules regarding promotions, violated O.R.C. §4117.11 (A} 1) and (A){5}.
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For the regsons stated balow, wa do not agres with tha hearing officer that FSA is the
deemed-certified representative of cerigin employeaes uf the Respondant. Accotdingly, 83 to
FSA, tha Raspondent has no bargaining otligations under Chapter 4117. Howavar, wo agrae
with the hearing officer’s conclusion that the Respondent violated D.R.C. $4117.11({A)1) 8nd
(5) by unilaterally adopting and implemanting certain changes to the civil sarvice rules

foverning promotions,

STATEMENT QF THE CASE

A number of emplayee organizations ropresent empleysas of the City of Akron and
enjoy deemad-certified status: Civil Sarvice Parsonnel Association, Inc. {CSPA); Akron Nursas
Association (ANA): Local 1360, Amencan Faderation of State, County and Municipal
Employees (AFSCIME); Akron Firgfighters Association (AFA); ang Fratarnal Qrder of Police
vodge No. 7 (FOP)Stip. 2). All have collactive bargaining agreamants with the City. (5tip.
5-9, Joint Ex. 1-5). The Foremen and Suparvisors Association (FSA), whosa statusis atissue,
has never had a writton contract with the City. Rather, the City Council has passed
ordinances giving wage incressss and benefits to foremen and suparvisors. (Stip. 10, Joint
Ex. 6{a}-(n)).

Evory year since at least 1980, the City has deducted duas from the paychecks of FSA
members who have signed checkoff authurization cards. (Stip. 11, Joint Ex 7{a) and 7{b}).
Since Aprit 12, 1967, FSA has had & thres-step grievance procedure, with invastigation and
presentation of grievances by a five-member grisvence commities and final determination by
the Mayor. This written grievance procedure states: "This administration racognizes the
Foremen and Supervisors Association, which includes Foramsn and Suparvisors,® {Stip.12,
Joint Ex. 8). Under this procedurs, FSA has filed grievances and the City processed them
and mst and discusssd them with the FSA president. (Stip. 13, Joint Ex. ${a), 8{b} and

L
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9(c). Qver tha years, FSA and the City have met and discuasad concerns over the woiking
conditions of employnas who ure foremean and suparvisoss, {Stip. 10, Joint Ex. &isl-(n)).

On January 21, 1992 City Parsonna! Director Richard Pamlsy sant a memorandum
notifying tho presidents of the employee organizations and all department and division
managors that the City's Civil Service Commission was considaring tavising its rules and that
the revisions would ba considored fo¢ final spproval on Fabruary 27, 1992, The City attached

8 copy of its proposed ravisions to the rulas.{Stipulstion 14},

On Februgry 18, 1992, Susannah Muskowvitz, ths attorney raprasanting the CSPA,
AFSCME, AFA, FOP and FSA, sant a lotter to  Mr. Pamley peotasting the unilatsra!
implamsmation of the revisions and tequasting thet the City bargain over the proposed
revisions with the employas organizations. On Febvuary 27, 1992, City Daputy Mayoi/Labor
Relations Mathew L. Contessa notified the emptoyas organizations attornay that while the
City was not unwilling to discuss the concerns on rula ravisions, the City's position was that
Civil Sarvice Rule changes were not a negotiavie matter. (Stipulation 15, Joint Ex. 16}. On
March 19, 1992, Mr. Pamioy, Mr, Contassa, Ms. Muskavitz, and raprasantatives for CSPA,
AFSCME, AFA, FOP, FSA and ANA mst and discussed the proposed ravisions.(Stipulation
19), On March 20, 1992, tha CSPA, AFSCME, ANA, AFA, FOP and FSA submirad a
mamoarandum to tha Commission outlining thair abjections to tha prapossd revisions ang

making racommandsations.

At the Commission meeting of Aprit 2, 1692, the omployes organizations stated thair
objections to the proposed ruly revisions, but no negotiations took place. (Stipulations 20,
22, Joint Exs. 15, 20). On or about May 1, 1892, Mr. Pamley subrnitted the final rulss
revisions proposal to the Commission. This package included the existing rutes, the oroposed
changes, the testimony and written comments of the employee orgsnizations, snd ths
personng! department’s response to the employss organizations’ comments. This packsge was
not sarvad on the employas organizations.{ Stipulation 24, Joint Ex. 19),
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Although the unions objected, on May 7, 1992, tha Commissi on impiementad changes
in the following ruias: Rule 3, Section § (giving the City's Personnnl Ditector the right (o sat
psycnological standards for applicants and require psycholpgical testingd; Rule 3, Saction
12(2} (al'owing oxamingas to protost axam quostions anonymoustyl; Rule 4, Spctions ¢{4)
and (6) (concorning reasons for which ohgible candidates may be romoved froch the eligibitigy
list); Rule 6, Section § {concatning sppointing suthontios’ abieciing to of substiluting
candidates on the eligibility listl; and 8uls 8. Soction 4 wegsrding the grading of promotional
oxoms). Proposud revisions in saveral othor rules were 6ot oppoted of wara npever
implementad: Aule 10, Soction 3(2); Rule 12, Section 2; and Rute 15, Saction 2. (Supulation
25, Joint Ex. 20}.

ANALYSIS

A WHETHEH £SA LS A PEEMED- CERTIFIED REPRESENTATIVE

Only tha status of Board-cartitiad or dasmed-carmiltiod exclusive represantotive sndows
an employes organization with tha statutory fight to bargain. FSA was navaer certifind by the
Board. Thus, the determination of whathar the Cuy has a statuterp duty to bargain with FSA
rests upon wheothar FSA is a desmad-cortifiod tepresgntative.

An employes organization has desmed-cartifisd status if, at the time. Chapter 4117
want into etfect, it wes recognizad by tha smployer es tha axclusive bargaining raprssentative
of cenain employses of an employer in a spacific Largaining vnit, Thus, the crucial time for

dataermining deemsd-centified status is the law's affgctive date, April 1, 1984 The policy

'0.R.C.§4117.05(B), Amsnded Substitute Bill 133 Ssction 4(A) and 4{B; cf the Temporary
Law,

‘\‘)U\
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behind creating doemad-curtified stalus was to peasarva tha stalus quo when tho naw law
took affect end to answe gtability in public sector labof relations as tha 3tate gntarad an ara

of ragulated collective bargsaining.

Tha controtling factar in dotermining ded med-cartilied status is the type of relationship
axisting botween the empioyso organization and the employer on Apit 1, 1984, spacilically
whaothar tho employar axctusively tecogrurod B ornployad organization as tha ropeasuniptive
of cortain amployeas of an employor in a given bargrikng unit 8% that tims. Obviously, tha
most significant indicator of gxclusive facognition is & collactiva bargaining sgreemant of
mamorandum of undorstanding batwesn the smployas organization and the amployot in effect
on thot dote, which by its terms racognizes the employe? ocganization as the exclusiva
reprosentativa.  Howover, @XCiusiva 1oL 0ogmntion not spocifically written might ba provan

through tradition, custom, practica, glpction, o n.a‘gona&ion.‘

SERB eorhor oxaminad the contam of oxclusive fecogmtion gstablished through
tradition, practice snd npgotianen in SERR v, City of Badigid Hig.. SERB 87-016 (7-24-87},
ail’d 41 Ohio App. 3d 21 {11-25-87), 8 casa citad by the heating officer as well as the
Complainant and FSA in arguing that FSA is deomad certified. In that case. unlike the one
baeforg us now, a MeEMOoIENgUM of understanding was in affact trom January 1984 to
Dacembar 1985, which pncompassad the crucial tma tor Jegmed-certifiad status. However,
the meamorandum centaingd no provision racognizing the employae organization es the
exclusivo roprasantative of the amploysas. Because the contract was silent on the issus of
sxclusive recognition, the Board loghed to the partias’ wadition, custom, and negotiation to

asceitain tha employss prganization’s status.

15y Section 4(A) of the Temporary Law. suRig-

3einding of Fact No.7, H{garing Officer’s Proposed Orderin Bediord Hts., SERB 87016 (7-
24-87) st 3-59. :
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Although the Complainant and Intervanor view Badiord His. as controlling, it is
significanty different from this case, whare tho parties have never entered into 8 contrect.
Here, the ebsanca of eny collactive bargsining agreemant on April ¥,1984, of since, presents
particutar difficultios in establishing exclusiva racognition. Atthough exclusive racognition may
conceivably be astoblishad without 8 formal contract in existence on Apiil 1, 1984, the party
sosking to prove such status without a8 contract has 8 substantial burden, not met in this
casa. A collective bargaining agresmant, even one without an exclusive rgcognition clause,
is probative of tho partios’ relstionship and may contribute to establishing exclusive
recognition, The existance of a contract shows that the employar and the smployes
organization conducted nagotiations on terms end conditions of amploymaent. Typically, the
contract identifias the employoss covared by the centract o the bargaining unit. Whare no
contract axists, status must ba proven solely hy evidence of liva conduct and interaction

batweeon the partios, which rises to the lavel of exclusiity.

Horo, without 8 contract, the Complainant and intarvenor rely heavily on duss
deductions end grievance grocessing to establish exclusive rapresantative status es of Apsil
1, 1984, Those factors alone are not parsuasive. Under Section 4{C) of the temporary law,
an amployar cannot refusa to maka dues deduction undar written authorization whera no
cartifiad reprosentative exists. But 4{C) does not vest an employes organization with deemed-
cartified status. Under Section 4{F} of the temporary law, an organization doss not sven have
to be an employes organization to ba allowad to continue processing grisvances and have
duses deductsd if such was dong 8s of Juns 1, 1983. Claarly, such an orgenization doas not
becomes desmad certifiad only by procassing grievancas and having dues deducted.

Moreovar, the record doss not astablish that the City ever actually negotiated with
FSA. The racord only shows that "over tha ysars, FSA and the City have met ang discussed
concarns over working conditions of empioyses who are foremen and supervisors.”
(Emphasis added) (Stipulation 10). There is no record svidence astablishing that these

discussions culminatad in any particular negotiated employmaeant terms. Simply mesting and

U }
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discussing concerns with no direct effact on terms and conditions of employment does not
oy itselt establish that the employes organization is the exclusive bargsining representative

of employess.

The only documentary evidence of pre-April, 1984 contact between the Respondent
and FSA sre two latters, one dated January 6, 1877, and the other dated June 28, 1982.
{Joint Exs. 6(a) and 6(b)). The first is a copy of a letter from Robert G. Baagel, the City's
Deputy Mayor of Labor Relations to all the prasidents of the City's employee organizations,
steting that the City desired to discuss {but not negotiate) its' sick leave program with all
amployee groups in the same mesting. In the ietter, Baagel apologized to each employes
organization for his failure to complate the projact in a timely mannar. The sacond letter
notified all the employee organizations that a resolution was pending bsfore City Council to
implement an employee suggastion systam. The iatter solicited comments on this idea. At

most, thesa letters are an invitation to comment, not an indication of exclusive recognition.

The earliest documsntation of specific discussions on working conditions betwsaen the
City and FSA sre the notes of a mesting betwesn the City and FSA which took place on
December 12, 1989. (Jt. Ex. 6(d)). Clearly such discussions, aven if they culminated in 8
written collective bargaining agresmant, could notmake FSA a deemed-certified representative
since the critical dats, April 1, 1984, had long passed. Private agreemants reachad aftar April,
1984 cannot bestow on the employea organizations involved desmed-certifiad status and do
not confer 4117 rights.*

* Even if later discussions wera somehow relevant to getermining FSA’s status, the record
does not show that thase discussions were 8 driving force behind the City ordinences
establishing the salaries and other working conditions of the smployees involved. Joint Ex.
6(K). whichis the list of ordinances submitted for passage, includes one ordinanca epplicable
to "all non-bargaining and unclassifiad personnel” which provides for 3 percent incresss in
compsnsation rates. There is nothing in the record to show ihat this raise was nsgotiated or
even discussed with the FSA before it was implamented. This lack of proven connection
betwesen implementation of changes in conditions of work and the City’s discussion with the

a4
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It is also unclear who is in the unit repressnted by FSA. The racognition language in
the grievance procedurs does not define a unit, it only recognizes the FSA *which includes
foremen and supervisors.” This lsnguage does not reveal whether FSA raprasants only
foremen and supervisors (and does not also include, for example, the appointad employees),
or if it represents all the supervisors end tha foramen in sddition to those who are FSA
mambors. Thus, the unit rapresented by FSA might be msmbers only, which means that the
FSA has a nonexclusive status end is not an exclusive representative. What makes the
determination of the unit sven more difficult is the fact that some of the relevant orgdinances
passad by the City apply to sll "non-bargsining unit employses,” and some apply to "non-
bargaining unit and appointed employees,” neithar of which is definad. Nor is it clear how
many employees are represented by FSA. Joint Ex. 6(h) mentions 200 to 250 employeas in
connection with the FSA, whils Joint Ex. 6(g) mentions 500 employess in the City who are
not members of any certified bsrgaining unit. Appointed smployees may account for the

ditferonces in numbers, but this is not establishad by the record.

The weakness of the evidence supporting exclusive recognition in this case is
highlighted when comparing the facts befars us with those before the Bosrd in Badford Hts.
In Bedford His. the City and the firefighters had nagotiatad wages, hours, tarms and
conditions of empltoyment every two years since at least 1869.% In Badford Hts., there weare

FSA can bs further illustrated by studying Joint Exs. 6(h}, 6(i) and 6{j). Joint Ex, 6(h),
consists of recorded notes from a meating on April 15, 1991, between msnagemant and FSA
to discuss working conditions. Ex. 8{g) is an internal memo dated April 11, 1991, four days
bafore the April 15 mesting, which suggests that the City had already decided what changes
to make in the non-bargaining unit employses’ conditions of amployment without any input
from the FSA, In a msmo dated May 7, 1991, Ex. 6(i), from the City to the representatives
of FSA, the City, while acknowlsdging the April 15 mesting, notifiad FSA of the changes it
had already mads.

5F.F.3 of the hearing officer in Bedford Hts.

AN
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25 firefightars in the fire department for the tast 10 years prior 1o tho hearing.” and In thoso
years 23 of the 25 were mambars of Local 1497, At the time of the hearing all 25 were
members of Local 1497.7 In Bedford Hts.. during the nagotiations in 1984, the City
announced that if the thres negotiating members of the fire deopartment waré rapresanting
Local 1497, it would not negotiote with them. The three firefighters, which included the
President of Local 1487, dacided not to make an issus of recognition and to try 0 roach an
areement on 8 contract. The negotiations continued and agreement was reached resuiting
in a memorandum of understanding that was in gffect from January 1984 to December
1985.°

In sum, the parties in Begford His. engaged in regular, full-fledged contract
negotiations. The parties here simply met and discussad with no documsnted regularity of
result. In Bedford Hts,, the unit was clear, ali firefighters in the Badford Hts. tire departmant.
Here, we are unsure who is in the unit. And finally, in Bodford His. the amployee organization
had a writtan memorandum of understanding with the City effective Januery 1984 to
December 1985, even though the written agraement was silent on the recognition issue. In
tha instant case, there was never 8 written agresment signed between tha City of Akron and
FSA.

Saction 4 of the Temporary Law was designed to maintain the status quo in those
public sector prmployer-employee collactive bargaining relationships predating April 1, 1984.
But not all the degrees, shapas and forms of collective bargaining permitted by Chapter 4117

¢pate of hearing was March 11, 1993.

%k F.4 of the hearing officer in Bedford His.

85 F.7 in Bedford His.
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rasultin desmed-certifiad status.® Only the existence of exclusive recognition on April 1, 1984
creates desmed-cenified status after April 1, 1984, The raccrd in the cass at issus does not
establish that the relationship betwesen the City and the FSA rose to the lave! of exclusive
recognition. Thus, we find that the FSA is not & desmed-certified reprasentative of any

employsss of the City of Akron.

B. {mplementation of Clvill Service Rules

The second issue in this case is whather the City's unilateral adoption and
implementation of revisions 1o its civil service commission rules without bargaining constitutes
an untair labor practice in violation of O.R.C. §4117.11(AX1) and {5}. On this issue we agree
with tha findings of the hearing officer that the civil service rules governing promations arsg
8 mandatory subject of bargaining and that the City violated O.R.C. §4112.11(A)N1) and (5)

by implamenting them unilaterally. In Jn rg Transportation Dapt,, SERB 93-005 (4-29-93)
(QDOT), we set forth a four-part balancing test for identifying mandatory vs, parmissive

subjects of bargaining. We stated :

{if 8 given subject is slleged to affect and is determined to have a materiat
influence upan wages, hours, or tarms and other conditions of employment and
involves the exercise of inherent management discretion (footnote omitted), to
determing whathsr it is 8 mandatory subjact of bargaining, we will waigh (1)
the extent to which the subject is logically and reasonably related to wages,
hours, terms and other conditions of employment; {2} thsa axtent to which the
employsr’s obligation to negotiate may significantly abridge its freedom to
exarcise those managerial prarogatives set force in and enticipated by O.R.C,

°For example, under Section 4(D) of the temporary law, nonexclusive recognition is not
as protected as exclusive recognition and even though 8 nonexclusive racognition is
accompanied by a contract the Board may determine an appropriate unit, ramove, if needed,
classifications from the nonexclusive bargaining unit, conduct an election and certify an
exclusive bargaining agent. Thus, maintaining the status quo in a nonexclusive recognition
situation does not lead to deemed-certified status, even though the employer and the
empioyes organizstion were involved in a variety of collective bargaining activities,

A
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§4117.08(C), including an examination of tha typa of empioyer involved and
whether inherent discretion on the subjact matter at issug i$ necessary to
achieve the employer's esssntial mission and obligations to the ganeral public;
{3} the extent to which the subject matter had been addressaed or presmpied
by legislation; and (4) the extent to which the madiatory influsnce of collective
bargaining and, when nacessary, any impasse resolution mechanisms available
to the parties, are tha appropriate mesns of resolving conflicts over the subject
matter. (Footnote omitted.) |d. at 3-26.

Wy agroe with the hearing officer that under the ruling of the Suprame Court in
Ravennish v, City of Columbuys, 57 Ohio St. 3d 163 1991 SERB 4-7, as well as the Tenth
District Court of Appeals in _City of Columbus v, SERB, 1990 SERB 4-60, (10th Dist, Ct,
App., Franklin, 9-4-90), promotions and demotions are claarly logically and reasonably related
to wages, hours, terms and othor conditions of employmsnt. Having found'compeiling
evidence in support of the first prong of the QDQT test, we would have to find
counterbalancing evidence in support of the remasining elements of the test in order to
conciude that the rules govarning promotions were a parmissiva subject of bargaining. As the
hearing officer abserved, such evidencs is lacking. Accordingly, we conclude that the civil

service ruies in rggard to promotions and demotions are mandatory subjacts of bargaining.

We also agree with the haaring officer that neither the LEGAL CONFLICT clause nor
the EFFECT OF AGREEMENT clause of the panies’ contract constitutes a waiver. Neither
mentions changes in civil service rutes and the record does not show that such changes ware

contemplated when these clauses were negotiated.

Howaevsr, of the sight rules contasted by the various employae organizations and found
by the hearing officer to have been uniawfully implemented, we find that enly five are the
product of unlawful conduct. With regard to Rule 10, Section 3(2), while the civil saervice
commission adopted the City's propossd revision the employee organizations are on record
as not objecting to the ravision. N¢ violation of unilateral implementstion can be found whare

the amployse organization has acquissced in the impleamentation. With regard to Rule 12,

\..__{\b
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Section 2 and Rule 15, Section 2, no violation has bsen proven becsuse no implementation
accurred. Thus, in our order, the hearing officer’a recommandation is modified accordingly.

Pohler, Chairman, and Pottenger, Vice Chairman, concur,

writara/akronop.ps
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