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STATE OF OHIO 

STATE EMPLOYMENT RELATIONS BO~.RO 

In tha Ma~er of 

Ea:l! Clove! and Edu<:et.ion A$Sociation 

Employes Organization, 

East Cleveland City S·chool Distli·ct Board of Edocation 

Employer 

CASE NUMiifRS: 94·SH:-<l4·0002 

Pot~LEfl, Choirman: 

On April 18, 1994, <lt 2:06 p.m., the East Clove! and City School Di$Uict Board of 

Education (Employer) filed a Request for Determination of UnaUlh!Xiz~t\ Strike pursuant to 

Ohio Revised Code tO.fi.C.) §41 17.23. The Employer meinteinod that sioce tho Ohio 

Supreme Court recently vacated the Frnnldin County Appeals Court decisiPn in 2!liJ2_Covncil 

B AESCME V .S~'!DJ!li1 Cour:LC.!:ill.JLSJJ.IlPOO Enf!X~emep_L~gon<:y . ..i.UlJ, the Board's tncision 

that partial and intermittent strikes per 51l are not 8UlhOtizad under Chapter 4117 is tho 

present stato of the law in Ohio. The Employer lvrthor aile Qed that on March 31, 1994, the 

East Cleveland Education Association tE.11ptoyoe Organiz&tiool !W!rved notice on tho Employer 

that tha Employee Organizatk'n intended to b<lgin e sari as of intermittent strik11s commencing 

April 1 s, 1994 at noon, end the Employee Organization ditl irlitiete the p.Sltial strike pursuant 

to its notico. Therefore, according to the Employar, the Employee OrganilBtion's action 

constituted a partial and intermittent strike which is unauthorized pursuant to St:RB's ruling 

in .fuunmit County CIJ.i!Jj Supp?rt Eofou:emBot Aoency and Summit Cw'l1V...QapartmenL2f 

I:!IJfD!m ServicQ~. Caso No. 91·STK-<l4..0002 decided April 4, 1991. 
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In ordor to act wi:hin t!•a 72·hO<Jt d·esdlin>O irnp·05&d bv O.R.C. 14117.23, too SoMd 

tchaduled a hearing to b6 h!lld ~~ 10:00 a.m., AP<il ?.0. 1994, 81 th& Bo.erd's olfics. 

Prohoaring p•ocaduro5 worv COI\dlJoCted oy the B.OBrd's Ge·r>e·rnl CO'\Jl{\il<ll. snod !l.ipvlotions wo·r& 

&graad upM by the F.n.pjoyea OrgM·izetiOor1 enod the F.mpjo'(llr. l't,a.s.e stipouiatiOor\$ srtl: 

1 Tho Ea3t Clovolor>t~ City Schc-'l O•iwict ~·o.l!.td o! Edoceti()(l !Emplo~'O·tl is 11 "public 

ernnloyor" pursvant to OAC. Ul 1 .'.OIIUI. 

;:, Tho £ost Clove•un.d Ed1>C~!10" l>..~$tY;istirfl iEmployo~ Orsonilati~.nl is ~n "ernp.!oyoll 

orgonization· I}U.rsuant •o O.f1.C. 141 17.0lf0!. 

3. Tho panios' l~st coHoctiv·G b·M~s:,.,,.n.g e.gro·enwn·: 1¥M elfe~tiva by i•s term!! ltom 
April 4, '!190, to Ar:~il 3, I 99:J A co.py ot !!'I.e e.gr-e-ornent ;, inoCOffl(llt!IIH1 as pan of 

tho so St<JH<Iohns 8/'}d m~r~cd ~rtechn1on1 I. ~ lWJ P4l'l\c~ hlwa be·an 11o8i)Otietin.g lor 

mora :t1a1 ono Y"ar for n S\f'Ccos.so.r e{lf'O·omer.t, l'ii'Wi ho~we had tlpptoximAto!y 26 

bargoining sessions. 

4. Tho porf%' egroemon1. d~scribod ~c·ovo ir1 Paragraph 3. cootains at Article II (G), 

u rnu1tlally agroed up.on dispult\ !at11ernent tl(OCSdlJife (MAD!. which coosists of 

rnodiation only. Pwsuant to this ~'IIOC·adu·to. the p.sr1i·es have be-en utilizir~~ the services 
of the f-M.;$ since at least Novembor 4, 1 'i93. '"an ettempt to resell en agraoment. 

Tl1e p.al'lies h!lva mat with M FMCS m·ooislc>r oo op.pfoximstaly 8 occe:>iMS. 

5. On April 1, 1994, tho Employee Orgs•1iratioo fil.e<l with SERBs Notice o! Intel'• to 

Strike or Picket, which had b-eon harn!-deliv!Hed to the Emp.!oyar o-n March 31, 1994 

(Attochmsnt :2). Pursuant to the terms ol tl\.e Notice, th·e strike wos to b&gin o-n Aptil 

18 at noon end ond on Msy 13. The striking em~oyeil! would engage ir. a pattern of 

striking 24 hours, then wo1k.ing 24 htXJts. 
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e. On April 1 B. 1994, app-~oxirnately 430 empiore·a.s went o-Jt on a suike li·r.-:ording 

to tho Notice of Str-il:o. St1i'o:in~ hu 9(oce,ed.ed at tM times aoo datos snnot.tOCod in 

thil Notice sinco th6t tirn.o. 

7. On Ap~il 18, 1994. et 2.06 p.m. tl>e Employ-er fi,to<l wi·th SERB 11 Roe<uest !Of 

Determination of Uf\llvthe>tilO·d Stti~e. 

8. On Friday, March 1 1. 1994. e~>d o.n MOI\d.ey. Meith 14, 1994. tho employees wore 

on striko half a dsy oach dey p•u,rsu.nnt to a timely r>oti.ce of ~t:i'o:o. From Maret. 15, 

; 994, until April 1 a. 1994, lf•,o on1ployoo$ worl:.ed their I01Juler Mv~s. 

9. rr,o Employor h~s lilo·c! unleir >aw pte·c·tic1! ch.arg.es eg.ain.st th& Employ&o 

Organizotion botl1 inr 'd tc the ~!li'-e ti>M occuw1·ed in March 1994 ICno Nos. 94· 

ULP-04-021 a. 9·~ uLP-04·02 201 ~n<.i 11n ro.gerd ~o tile Noti·c·a of Suikfl hlocl o-n All4·il 1, 

1994 ICJJse No. 94·ULP·04·01.\9l. The Employe·& Ot9o.ni.z,1io" has hlod unfair labor 

pract.ico charges ;;goirtst t.~tO Em~:oy-e1 re·g.~rdill'Q alil-e,ged a<:tiv1ties du1ir>g the March 

striko rcase Nos 94·ULP-03·016~. 94·ULP·03·0\67. 94·ULP·04·018\, 94·ULP-04· 

0196). 

10. By lottor dot.ell A.pril 13. 1994, 5<lrvir>g th-e unfair !.eb·Ot p~ac1ice charge in Case No. 

94·ULP·04·0219 (with respect with tho Ap4il 1 Notice of Strikel.lhe Employer advised 

tho Employoo Organization ol its p-ositi()l", that tha Noti-ce of Suika called for en 

unlawful partial striko end •hat the Emp;oy-er would ask SERB to ellthorize the 

imposition of retro.activ~ penalties in accordance with O.R.C §41 \7.23 to lhe deto o! 

the start of th<J strike in the ovent the Employ&a Oroar1izntioo in fact struck in 

sccordonce with the Notice. 

lll.r!l Summit County Child Suopon Agency and Summit Cwnty Hltman Services ow, 
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SERB 91..()06 (7·18· 91),' we declared th.a t psrtial, 01 intermittent. striKes n re not authorized 

by Chapter 4117. In reochinlJ that conclus.ion. we examined. amon.g other thin;1s, the obiect 
sought to bo attained by the Act. aoo found that the tactic of intermittent work stoppeges did 

not comport with a legi31etivo scheme of limitin-g the right to strike aoo promoti.n.g 01der!y and 

constructive rolati0i1Sh'ps in the workplace. 

Wo are not porsuadod that a facial reading of O.R.C:. t4 1 1 7.C 1 (H) requires us to rule 

othorwiso. Without question. that ,.action defines a strike as •concerted ectioo in failing to 

report to duty; willful a[Json<:A from or~e's position; StO·P·p.&·g& of WOo'k; slowdown. or 
abstinence ilL•td.)_O.lo or io oun from tho lu.ll. faithful. and P'OPtJr performance of the duties of 
omploymont for the purpose of indvcing, infl ... ancin.g, or coorcin.g e <.~en.ge in wages. hours, 

toril1S an•J other conditions of employr:1ont. • !E.l1phasis eddedl. 

Cleorly, pursuant to rho statutO<\' definition. p.artial Co' iNOrfl'littont wOo'k stoppages ere 

strikes and es !ouch are subioct to tho provi.~ions of Chapter 411 7 regu·lelif1olJ strikes. It doos 

not follow, howovor. that every ecti,•ity listed ir1 the ~trike definition is suthoriled ~. 

pursuant to O.R.C. §4117.23. Sud1 a roadin.g would not only load to ebsUid results but 

would condone the corr.mission of unfair labor practices an<! an~ourege unPfotectod activity. 

In the case of intermittent sttikes, a striki~ union ectu&lly changes thoO hours of 
employment in the unit. procleimin.g that employess will work cnly in the morning or in the 

afternoon. or for a low hours here aoo there. Because hours are a rnan<lator~· subject of 
collective bsrgain:ng pursuant to O.R.C. §4117.08(Al. soch action, which would upon the 

filing of a proper charge, constitute a lailurs to bargain ir. violation of O.R.C. §4117.11 (8)(3), 
cannot be "authorized' as strike activity under O.R.C. §4117.23. 

'.QhLo.S:ouncil 8, AFSCME y Summit Co)Jntv Child Support Enforcement Agancv, 1992 
SERB 4-61 (10th Dist Ct App, Franklin, 9·24·92), affirmin-g SERB's Summit ruling in pert and 
reversing it in pan, was vacated by th<J Ohio SuPfen<e Cov·rt oo all issues except those dealing 
with the trial court's jurisdiction and lack of juris<liction to tw.ar the union's appeal, and 
remanded to the trial court for rulinlJ on tha merits. 68 Ohio St. 3d 488 (March 23, 1 S'94). 
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S\Jch en opplicetion of ttHI s!tike d-ofinW(>() would l·e!!cl to other eC!.Ird results. The 

Mrike dllfinition 11lso anticipates abstinence from the 'full. faithful, 1100 proper performance• 

of employment duties. Rubbish collactOts collecting ooly hall the oar~ga, equipment 

operators who stop servicing tlleir equipment, eoo water ueatment Op6retors who stop 

chlorinating tho we.ter would ell oo deemed to l>o ongsgin.g in euthO!iZ&d strike activity. 1 

Such o reading of the strike definition rorx!ors the Act intemelly inconsist'lnt. ~cause 

tho definition oocomos ambiguous in e~plicetion, a resdin.g in eccordonco with the Act's 

policy objectives is required to avoid absurd results. ACCO!din.gly. it is eppropriete to road the 

definition in.JWl.l.mJI..I.lllil! >"ith O.R.C. §4 1 17 .22. which provides: 

Chapter 4 I I 7 of the Revised Coo a shell oo construecl 

lioorally tOLJ.!lll....J:.C.((QffipljSIJIDJl.llL Qf IQa wrpos§ Qf 
ll.IOmQtjng ordorly and constroctivaiJI!.a..ti2!Uhill.S OOtwean 

IJ.l.L.DJ.i.ll!i.L..E!f.P.Jll..oY.Il.!S aniJ their ru;noloyen (Emphasis 
added). 

As we stated in ~.Jl: 

Before they strike, pubHc employees must be prepared to 

assume the worst r;sks of strik.ing and a loss of ell pay 

and employer-paid oonafits. They canno: try to maintain 
tha advantages of remainin.g i11 a ~H~id employee status 

while refusing to perform ell of tho w(}(k tooy were hired 

to do. Holding ottH!rwis.a would fly in the face of the 

Act's policy objectives. If public employ&es coulcl strike 

intermittently and ttH!roby lessen the risks of striking by 

remaining in paid employee status, 1U!lY would bsl more 

inclined to strike tMn otherwis~d would sxoorjeoce 

less oQooomic pressur11 to HJlle. leadjog 12 an oyarall 

!llillc.naation of di:!ll\111l.1. Tt1e Act's strike objectives do 

not countenance eitoor result. Naitoor doos the Act's 

2Memorandum in Support of Jurisdicti(>() of Appellant SERB, ~ y, Summit 

~Quotv Child Supoort Enfmcement Agency at al .. Case No. 92·AP·304, filed November 19. 

1992 in Ohio Supreme Court. 
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policy of 81'\CO\Mging tho parties 
differences throu~:>h negotiations 
se«lemont. (Emphasis added).' 

to resolve their 
end votuntary 

Further, in relationship to strikes. thB 'ordsriy lind coo!:.trUCtiv~ relationships• 
referenced in O.R.C. §4117.22 must be rt!ad in th~ CMtext of the Act &58 whole, which 
provided for only a limitec! right to Mrike. Under Chapter 41 1 7, only selected grc>ups of public 
employees can strike and then, only 11ter tho axhet,~cstioo of disp~,tte resolution mechanisms 
and never, oxc.ept in t~a caso of wage reop.anors. durir~g the term or extended term of a 
contract. In this context, it would be sbsurd to corn:llKle that the legislature imended to 
authorize strike conduct which would prolong disputes. en.co-u·rage tha commission of unfair 
l!lbor practices, and allow employees to engage in mes.s unprotected ectillity. 

The Act's policy objectives are mat and absurd re,ults ere avoided by reeding the 
strike definition of O.R.C. §4117.01 (H) not as a list <>f activities unequivocally condrned by 
the Act hut of octivitias sought to oo regulated by it. Under this logical application of the 
definition. employees cannot engage in impropor performance of duties. intermittent strikes 
and slowdowns and claim that they are not striking. At the s.ame time, when such strike 
activity occurs, SERB can regulate it, as the legislature intended, pursuant to O.R.C. 
§41 17.23 and determine whether it is authorized. 

In tho metter ooforo us, we acknowledge that the intermittent work stoppage by the 
East Cleveland Education Association is e strike. Now, pursuant to the mandate of O.R.C. 
§4117.23, we must determine whathi3r it is authorized. Because intermittent strike actillity 
does 1101 comport with the policy objectives of Chapter 4117 ern:J by its nature allows the 
union to unilaterally s.at hours of employment. itsalf an unfair labor practice, SERE> finds thot 
such activity is r.ot authorized under Chapter 411 7. 

31n ra Summit County C.hi!d Support Ageoc tend Summit Couflty Human Services Q§,p_t., tERB 91-006 at 3-39. 
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Also in this matter, the Employer has requested that retroactive ~Mitias be !lppfied. 

Such imposition of penalties is authorizeil by O.R.C. §4117.231BH3l. which provides, in 

pertinent part: 

Notwithstandinw the provision in this S<Jctioo that authorizes 

certain penalties to commence one ·day after a public 

employee is notified that tho board has determined the 

llmployea is engaged in en unsuthNized strike, the board 

may authorize the public employer , if the public employer 

requests it. to impose tho penalties contained in this sectioo 

retroactive to tho de to tho unrsuthorized striko commences. 

Here, although the Employer notified the Union that it intended to seek retroactive 

penalties if the intermittent strike proceeded, it offered no compelling reesoos at hearing for 

imposing them. Accordingly, we decline to exercise 01.1r discretioo to grant them in this case, 

particularly under these circumstances, where the law through the appeals process, had 

become unsettled on tho status of intermittent strikes under O.R.C. §4117 .23. • 

POHLER, Ch~irman; POTIENGER, Vice Chairman; and MASON, Board Member, concur. 

--------·---
4This case has presented us with our first opportunity to re-visit the issue of intermittent 

strikes since the Ohio Supremo Court vacated a decision by a three-member panel of the 1Oth 

District Court of Appeals, overturning our ru!ing in 5ummjt. 
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