STATE OF OHIO S (i 91_* -008
STATE EMPLOYMENT RELATIONS BOARD
in the Matter of
East Cleveland Educetion Asscciation
Employes Qrganization,
and
£ast Clevatand City School District Board of Education
Employar

CASE NUMLETRS: 94-57K-04-0002

QPINION
POHLER, Chairman:
|. Procadural Backgroursd and Facts

On April 18, 1994, at 2:06 p.m., the East Claveland City School District Board of
Education {Employer) filed 8 Request for Datermination of Unauthovizet Sinke pursuant to
Ohio Revised Code (O.R.C.) §4117.23. Tha Employer maintained that since the Ohio
Supreme Court recently vacated the Franklin County Appeals Court decision in Qhig Coungit
8 AFSCME_V.Summif Court Child Suppodt Enforcamant Agency, o1 al, the Board's dacision
that partia! and intermittent strikes per &8 818 not authorized under Chapter 4117 iz the

prasent state of the law in Ohio. The Employer further alleged that on March 31, 1994, tha
East Cleveland Education Association (Employae Organization) served notice on tha Employer
that the Employee Organization intended to begin a sarigs of intarmittent strikes commencing
April 18, 1994 at noon, and the Employes Organization did initista tha partial strika pursuant
to its notice. Therefore, according to the Employar, the Employes Osgeanization’s action
constituted a partial and intermittent strika which is unsuthorized pursuant to SERB's ruling
in Summit_County Chitd_Suppod Enforcemant Aqency and Summit County Departmant of
HMuman Sarvicgs, Caso No. 91-STK-04-0002 decided April 4, 1881,
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I ardor to act within tho 72-hour deading imposad bv Q.R.C. §4117.23, the Board
tcheduled a haaring to be held st 10:00 s.m., Apit 20, 1994, st the Board's offics.
Prohearing procedures weru conducted by the Board's Ganeral Counsal, and stipulations wore
sgreed upon by the En.ployse Organization and the Employes. Thase stipulstions are:

1 The East Clovetaro City Scho~ District Hoard of Education (Employet) is 8 "public
smoloyor® pursuant to O.R.C. §411.) 0414,

2. Tha Last Cleve'and Educaton Assacistion iEmployos Organizaticn) is an "arployen

organization® pursuant *o O.R.C. §4117.0Uu,

3. Tho partios’ last coloctive bargaimng agrasmen’ was efisctive by "3 terms lrom
Apil 4, 1990, to Apnl 3, 1993 A copy of the agresmant is incospocatad as part of
those Stipulat'ans and marked Artechmant 1. “he partics have bean nagotiating for
moia thay one yapr for o successor agrosment, acd have had spproximptaly 286

bargeining sessions.

4. Tho part.es' agreemant, described above in Parageaph 3, contains at Article I (G},
v munually agroed upon disputs sattiament procedua (AMAD), which consists of
modiation aniy. Pursuant to this procedure, the partias hava bean utilizing the services
of tha FMCS since 8t least Novembar 4, 1953, in an sttempt to resch en agreoment,
The partios have mat with an FMCS madiator on appeoximataly 8 occasions.

5. On Aprit 1, 1984, the Employas Crgsization filed with SERB s Notice of Intart to
Strike of Picket, which had bsen hand-delivered to the Employar on March 31, 1994
(Attachmsnt 2). Pursuant 1o the torms of the Notice, the strike wos to begin on April
18 at noon and end on Msy 13. Tha striking smpioyges would sngags in a pattarn of
striking 24 hours, then working 24 hours.
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6. On April 18, 1994, approximately 430 smploysas want crLone suike snsording
to tha Notice of Strika. Suiking has ooceeded at the tmas ang dates announced in

the Motice since that HIne.

7. On Aptil 18, 1384, 8t 2.06 p.m. the Employs! filod with SERB & Request fof

Datarmination of Unauthorizoed Strike.

8. On Friday, March 11, 1994, and on Monday, March 14, 1994, the smployses werd
on striko half a dsy gach day pursuasnt 10 8 tmaly DOUCE gf stake. Fiom March 15,

994, until Apdil 18, 1894, o gmployoss worked theit teQuiat howrs.

9. The Employer has ftad unfeit isbod prachoe chaiges against the Employdo
Osganization bothin e 1d 1c the stike that occusrad in March 1994 (Case Nos. 94
ULP-04.0213, 94 JLP-04-0220) and rogetd to the Notice of Strike filed on Apil 1.
1994 (Case No. 94-ULP-04-02181L The Employes Orgomzation has fitod unisir labor
practice charges zgainst tho Empioyet reqading sileged aclivities duiing the March
strike (Casa Nos q4.ULP-03-016E. 94-ULP-03-01867, 94-ULP-04-0181, 94-ULP-O4-
0196).

10. By letter datad April 13, 1894, sa1ving the unfair labor peactice chatge in Case No.
94-ULP-04-0219 (withrespact with the Apil 1 Notice of Stnkal, tha Employss sdvisad
the Employos Organization ol its position that the Notics of Suikse calied for an
unlawiul  partial stike and that the Empioyet would ask SERB to authotize the
imposition of retroactive panalties in accordance with O.R.C $4117.23 10 the date of
the start of tho stiiks in the ovent the gmployse Organization in fact struck in

accordance with the Notics.

I}, Analysls

In re Summit County Child Support Agency gnd Summit Goynty Human Services Dept.

“
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SERB 81-006 (7-18-91)," wa declared that partial, or intarmittant, strikes are not suthorized
by Chaptar 4117. In reaching that conclusion, we examined, smong other things, the object
sought to be attained by the Act, and found that the tactic of intermittent work stoppeges did
not comport with a legislativa schame of limiting tha right to strike and promoting ovdarty end

constructive relatioiishipa in the workplece.

We are not persuaded that 8 facis! reading of O.R.C. §4117.C1{H) requires us to rule
otherwise. Without question, that section dafines 8 strike 85 "concested action in failing to
report to duty; willful absenca from ona’s position; stoppage of work; slowdown, or
abstinence in whole arip pgart from the full, faithiul, and propar perfotmancs of the duties of
omploymant for the purpose of inducing, influencing, or coercing a change in wagas, hours,
torims anid othar conditions of employrment.® (Emphasis sddad).

Clearly, pursuant to the statutory definition, partia! or intornitiont work stoppages are
strikos and as such are subject to tha provisions of Chapter 4117 ragulating strikes. It doos
not fallow, howoever, that svery activity listed in the strike definition is suthorized pReL 88,
pursuant to O.R.C. §4117.23. Such a reading would not only lead to absurd rasults but

would condong the commission of unfair Isbor practicas and encourage unprotectod activity.

fn the case of intermittant strikes, a striking union actusily changes the hours of
employment in the unit, proclaiming that employass will work only in the morning or in the
afternoon, or for 8 faw hours here and thers. Becsuse hours are a rnandatory subject of
collective bargaining pursuant to O.R.C. §4117.08{A), such action . which would upon the
filing of a proper charge, constitute a failurs to bargain in violation of O.R.C. §4117.11(BN3),
cannot be "authorized” as strike activity undsr O.R.C. §4117.23.

'Qhio Council 8. AFSCME v Summit County Chi Id Suppent Enforcemant Agancy, 1992
SERB 4-61 (10th Dist Ct App, Franklin, 9-24-92), affirming SERB's Summit ruling in part and

reversing itin part, was vacated by the Chio Suprense Court on all issuses except those dealing
with the trig} court’s jurisdiction and lack of jurisdiction to hear the union’s appeal, and
remandsd to ths trial court for ruling on the marits. 68 Ohio St. 3d 488 (March 23, 1934},

-
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Such an spplication of the strike definition would lead to other ateurd results. The
strike dufinition 8!s0 anticipates abstinencs from ths “full, foithful, and proper performance”
of employment dutiss.  Rubbish collactors coliecting only hsl! the garbega, eaquipment
operators who stop servicing their equipment, and water treatment oparators who stop
chigrinating tho water would all be deemsd to be engaging in authorized strike activity.?

Such a reading of the strike dafinition rondors the Act intermnally inconsistant, Because
the delinition becomes ambiguous in appéiba!ion. a reading in sccordance with the Act's
policy objectives is raquired to svoid absurd results. Accordingly, itis appropriete to read the
definition in_parimaterna with O.R.C. §4112.22, which provides:

Chapter 4117 of tha Revised Code shell be construed
tiberslly for tha Gecomplishmant of tha purpose of
promoting ardurly and constructiva falationships batwean
all_public _employars and their amolovees. (Emphasis
addad).

As we stated in Summit:

Bafora they strika, public amployess must ba prapsrad to
assume the worst risks of striking and a loss of all pay
and employer-paid benefits. They cannot try to maintain
tho advantages of ramaining in & paid employee status
while refusing to pertorm all of the work they wera hired
to do. Holding otherwise would fly in the face of the
Act’s policy objectivas. If puldic amployees could strike
intermittently and thereby lessen the risks of striking by
remaining in paid employee status, thay would be more
inclined 1o strikg than otharwise and wwould experience
less geonomic pressurs 1o sottle, leading to an overall
prolongation of disputes. Ths Act’s strike objactives do
not countenance either result. Nseither doss the Act's

Pasmorandum in Suppont of Jurisdiction of Appellant SERB, QCB AFSCME v. Summit
@ . County Chilg Supoort Enforgement Agency et at., Case No. 82-AP-304, filed November 19,
"’ 1892 in Ohipo Suprema Court.

S
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policy of encouiaging the parties to resolve their
differences through naegotistions and voluntary
sattiamont. (Emphasis addad).’

Further, in relationship to strikes, the "ordsrly and constructive relationships”
referancod in O.R.C. §4117.22 must be read in the context of tha Act as a whols, which
providad for only & fimited right to atrike. Under Chaptar4117, only salected groups of public
employees can strike and then, only 1fter tha exhaustion of dispute resolution machanisms
and never, except in tha case of wage raopencrs, during the term or extended term of &
contract, In this context, it would bs absurd to concludes that tha legistature intended to
authorize strike conduct which would prolong disputes, ancourage tha commission of unfair
labor practices, and sllow employses to engage in mass unprotacted activity.

The Act’s policy objectives are met and absurd results are avoided by reading the
strike definition of O.R.C. §4117.01(H) not as s list of activities unequivocsily condened by
the Act but of activities sought to be rsguisted by it. Under this logical application of the
definition, employass cannot engags in impiopar performance of duties, intarmittant strikes
and siowdowns and claim that they are not striking. At the same time, when such strike
activity occurs, SERB can regulate it, as the lagislature intendad, pursusnt to O.R.C.
§4117.23 and determina whather it is authorized.

In the matter before us, we acknowladae that the intermittent work stoppage by thes
East Cleveland Education Association is 8 strika, Now, pursuant to the meandate of O.R.C.
§4117.23, we must daterming whather it is authorized. Bacesuss intermittent strike activity
does not comport with the policy objectives of Chepter 4117 and by its nature aliows the
union to unilateraily set hours of employment. itself an unfair labor practice, SERB finds thot
such activity is not authorized under Chaptar 4117.

3In re_ Summit County Child Sypport Agenc £ and_Summit County Human Services

Dept.. SERE 91-006 st 3-39.

\
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Also in this matter, the Employar has requasted that retrosctive penaitiss bs applied.
Such imposition of penalties is authorized by O.R.C. §4117.23(BH3), which provides, in
partinant part:

Notwithstanding the provision in this section that suthorizes
certain penalties to commence one 'day after a public
employes is notifiad that the board has determined tha
employes is angaged in an unsuthevized strike, the board
may euthorize tha public employer , if the public employer
requests it, to impose the panaltios contained in this saction
retroactive 10 tha date the ungutherized strike commences.

tHere, although the Employer notifisd the Union that it intended to seek ratroactive
penalties if the intermittant strike proceedsd, it offered no compelling reasons at hearing for
imposing them. Accordingly, we decline to exsrcise our discration to grent tham in this case,
particularly under these circumstances, whare the law through the appeals process, had

become unsettied on the status of intarmittent strikes under O.R.C. §41 17.23.¢

POHLER, Chairman; POTTENGER, Vice Chairman; and MASON, Board Member, concur,

“This cass has presanted us with our first opportunity to re-visit the issue of intermittant
strikes since the Ohio Suprema Court vacated a decision by & thres-member panel of the 10th
District Court of Appeals, ovsrturning our ruling in Summit.
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