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STATE OF QHIO
STATE EMPLOYMENT RELATIONS BOARD

(n the Mattor of
Fraternal Qrder of Police, Ohio Lebor Council, Inc.,
Employas Qrgenization,
ang
City of Wilmington,

Employer.

CASE NUMBER: 93-REP-03-0059

QFINION

POTTENGER, Board Membar:

The primary issus in this casa is wnethar the newiy crested position of Chie! Detactive
should be axciuded from a8 bargaining unit of Patsol Officers. For tha raasons st forth below,
the Board concludes that it is inappropriate for the Chief Detactive position to be in the

bargaining unit.

In February of 1993, Datoctive Gary Brannon (Brannon) was officially appuinted to the
nawly crested position of Chief Detective." On March 26, 1993, the City of Witmington (City
or Emplover), filed with the Board a Petition for Amandment of Certification pursuant to Ohio
Rovisad Code {0.R.2.) §4117.05. On June 3, 1993, the Employer filud an Amended Petition
for Amendment of Certification. By it3 amandad patition, tha Emplayar ssught te exclude the
NPWIY CTBATE0 POSIION 0f THIBY DBtertive HOM 1 Currantly CeRiNaR unit &t Palrol Ditwers.
Ths Fraternal Order of Police, Ohio Leber Council, Inc. (FOP or Employoe Organization), which
is the currently certified exclusive representativa for the unit of Patrol Officers, contended that

the Chisf Detective position should be included in the bargaining unit. The matter was

Stipulation of Fact No. 4.
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directed to hearing with the hesring officer issuing her tecommendstion on january 25, 1994,

that tha Chisf Detective be axcludad from the bargsining unit. Wo sgrea.

Chief Detective Brannon should be axcluded from the unit bacause he is a managament
level employee within the meaning of O.R.C. §4117.01(K}, and thersfore, he is not a public

amployes.

O.R.C. §4117.01(CX7) excludes managemant lavel employeas from the definition of
public employsas. O.R.C. §4117.01(K) defines 8 managemant lpve! employeo as:

"... an individual who formulates policy on behaif of tha public smployer, who
responsibly directs the implemantation of policy, or who may reasonably be
raquired on boehalf of the public employer to assist in the preparation for the
conduct of collective negotiations, administer collactively negotiated
agresments, or have 8 major role in parsonnal administration....”

An examination of the record revesls that Brannon squarsly maets this dafinition.

Brannon's duties involve tha formulstion and implamentation of policy. On multiple
occasions Brannon has made recommendations to the Employer regarding the Employer's
policies and procedures, snd thess suggastions are often followed. Spacifically. Brarnon
developed and implemented policies regarding mug shots, ticksting, pre-trial and trial notices,
evidence collection, case tracking, fingerprint cards.? Brannon also has been assigned the

duty of daveloping overall policies that govern invastigations parformed by Police Departmant

*Stipulation Nos. 9, 10, 11.
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Detectives,?

Additionaily, Brannon has g major role in parsonnel administration. First, he has taksn
an active role in developing and implementing personnal policias for the Employsr in the areas
of discipline and intarnal investigation.* Brannon also is invelved in the application and
interpretation of these Employer persennet policiss.® Finally, Brannon plays s major role in
paersonnel administration dus to the nature of the invastigations that he must conduct.
Brannon must parform interna! invastigations of complaints made ggainst City smployees,
primarily Patrol Officers and Sergeants, whichincludes making a recommandation to the Chief
of Police or other superiors regarding disciplinary or other action to ba taken.?

Given the poticy and personnel adiministration aspacts of his position, Chiof Datactive
Brannon is the type of individual thé Legislature sought to exclude from ths definition of public
employee when itenacted the management leve! employea sxemption in O R.C. 84117.01¢(K).
Therefore, since he is a managamont lavel employes, it would be ingppropriate to include

Chief Detective Brannon in a bargaining unit.

We are aware that in an sarlier decision, In 1o City of Gghanna, SERB 85-052 (9-30-
85}, the Board rejected the notion that police and fire supervision balow the level of chief

should be excluded from collsctiva bargaining as management lavel employees simply bacauss
they responsibly direct the implementation of policy. Ws agree with the reasoning of the
Board in Gahgnng that the statuts doss not anticipate wholesale sxclusions in police and fire

IStipulation No. 10.
“Stipulation No. 12.
Id.

Stipulstion No. 7.
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units on the basis of managemant leval status. Such 8n application would, 8s Gghaona
observes, run counter to tha intant of O.R.C. 41 17.01{F){2), which provides:

"With respact to members of 8 police or fire departmsnt, no parsen shall be
deemed a supervisor excapt the chief of the depsrtment o those individuals
who, in the absence of the chief, are suthorized to exarcise the suthority and
perform the duties of the chief of the department...”

Howaever, to conclude that police and fire units cen nevar contain managsment lovel
employaas would itself violata an slaments! tanet of stetutory interpratation; that is, when
a special and general provision appears in conflict, the proper interpretation is one that grants
both provisions meaning. See O.R.C. 1.561, and Machanical Contractors Assp. v, State, 64
Ohio St. 2d 192 (1980). If O.R.C. §4117.01{FN2) is read so broadly that police officers
below the rank of chief can never ba excluded as management level employess, then O.R.C.

§4117.01(K) as applied to police officers is meaningless.

Woe have bafore us a case whare the unique duties of the Chief Datective requira his
exclusion as a management level employas. To the extent that Gaharing suggests that such

an oxclusion is never appropriate in 8 police or fire unit, it is hareby overruled.
IHA

Even if Chief Detective Brannon were not appropriately exciuded as a management
level employes and thus was a public smployee, he should be excluded from the bargaining

unit on appropriatenass grounds.
Whan a Pstition for Amendment of Certification is filed, the Board must review the

factors sst out in O.R.C. §4117.06(B8) to determine whether the petitioned-for unit is
appropriste. A review of these factors loads us to conclude that it is appropriste to exclude

o



OPINION
Case No. 893-REP-03-0059
Page 5 of 6

Chief Detective Brannon from the byrgaining unit,

0.R.C. $4117.06(B) states:

shall consider among other rslevant tactors: the dasires of the employeas; the
¢ommunity of interest; wages, hou:s and other working conditions of the public
employess; the affact of overtragmentation; the efficisncy of operations of the
public omnloyer, the sdministrative structurs of the public employer; and the
history of collective bargaining.®

In tha instant controversy, the desires of the employee is raflected by Brannon’s wish
not to be in the bargaining unit.” Brannon lacks a community of interest with other bargaining
unit members since g significant aspect of his job is investigating allsged misconduct of the
bargaining unit memburs.® Employment terms are likawisa dissimilar since Brannon performs
additional duties in a work snvironmant )0t exparienced by the other members of tha
bargsining unit.? The employer ang Brannon have submitted uncontradicted stipulated
testimony that the experiance of Brannon in the bargaining unit has had an advarsg impact of
the efficiency of oparstions of the public employer, '® Finally, the administrative Structure of
the public employer suggests that 8xclusion is appropriate since, uniike the other bargaining

unit members, Brannon reports diractly to the Master Sargeant." Therefore, aven if Brannon

"Stipulation No. 13,

“Stipulation No. 13, Stipulation No. 16, gnd Stipulation No. 18,

"Joint Exhibit M and Stipulation No. 18.
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were found to be @ public employss, it would be inappropriate to have him remain in tho
bargaining unit."?

Pohler, Cheirman and Mason, Board Mambar, concur.

""The factor of ovarfragmentation is not relovant here. We decline to creats a saparate
bargaining unit comprised solely of the Chief Datactive position, since Brannon does not saak
represontation, and the Employes Qrganization doss not wish to represent him in a single-

employse unit. Also, where a8 newly-crested position is at issua, collective bargaining history
is not relavant.
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