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STATE OF OHIO 
ST A If. EMPLOY ME NY RELA Tl;:i~45 BOARD 

In tho Maner of 

Keith A. E~liot, 

Petitiooer, 

Frotamo.l Order of l'oi>C'Il, OhJo teO« Coor.cil, In~ .. 

end 

City of G.sH1p•olis. 

Employer. 

CASE NUMBER: 93·REP·O 1·0003 

POTTENGER, Vico Chairman: 

I. 

nus case comes b-afe>re the Board on obiw.tions f:<'ffi a hearing officer's reccmmendad 

detorminatio.;. The issue bilforo the haarin~J offi~e.r wss whtthar 1/~chael Tucl;el is a member 

oi the Sergeants bar[laining unit, afld thar&IOte. whether the challen.ged ballot cast by him :il 

tha Sergoants bmgaining unit shou.ld tJ.e op;med aoo countad. 

Ths hearing officer, ins directed verdict procedure, recommendad :c the Board that 

Michael Tucker is not a memt>a· of tha Sergeants b.argainirlQ unit and, therefore, his 

challenged ballot, cast in that unit, shou!:l not boa opanao aoo counted. While we agree with 

the hearing officer, a few short comments are warranted. 
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II. 

f>.t tho cutset. wo take this o-pportulflity to emp!\as:ize flgain that chsnglls in tho 
structure of bargaining units, oven by agce-omont of all parti.os, CM1 1\nvo no oil e-el ilth&y oro 

not authorized by tho State Employment Ro·lotioos B-oerd. E.xclusiOoriS from 1J.argsir1ing J.ti'>its, 
addirions to bargaining un,ts. comQ.inin.g b-srgaining l!'l11it!. 01 spliHin.g b-nrgein.in.g units must bo 
opprovocJ hy SERB bofo.ro they con boo rocogn.ize-d.' The i5-s.vo in this caso is dotorminad b':' 
this policy. 

On SoptomtlOr 1965. tho Frstomal Ord•S" of Police. Oh10 L.aiH>I Covncil, lm:. (Employee 
Oruonizotionl filod o Roquost fo-r. Roc<>~;nitiQon fo.r a unit of 'SargaaO!s and above, including 
Snrgounts ond Ootl •;tivc' and oxcl<>din.g 'Chief of Police. Patrol Officers, Dispatchers, All 
othur umployeos: Tho tmplovoo Organizatio.n also lilo·d s<J~arato Raqvests for Aec~nition 

for 1111its of dispotchors oM patrolmen. The Ctty of Gallip-olis !Employer! liled Petitions lor 
Auprusontation Eloct,on in rosp-onso to those ReQuests lo~ Recogn.ition. and thus, elections 
wore conducted for all tho units.( Jo-int E.x. 1). 

Howovor, tho oloctions lor Sorgo811ts 8r'od O.otc.ctivas wore aventu.elly conducted not 
in t110 potitionod·for unit, which comb-ined the Sergeant ~n<l the Detective cls!!Hicetioos. but 
in two soparoto units: o Seraosnts unit. wh-ich at the time of the election ir;cllJC!&d 4 Sergeants 
!3 of them eventually resigned). end a Detective5 unit. which at ths time of the election 
includ~d ono ptJr~on, Michael Tuck or. Th-o election res-ults were certified by the Board at its 
p;~blic meeting e, J1mo 26. 1986. on-d Sl!Ned on the parties on JlllY 2, 1986. On June 26. 
1986, Paul J. Knotts. Interim City Manager, issue{! a •To whom it may con-cern• letter where 
he snnouncod. "b-e it known that MichAel Tuci;er holds the position of Detective Sergeant 
with the City of Gallipolis, Ohio, Police Dt~partment. • The letter want on to announce that 
l\·1ichael Tuc!(er is in the r.ame salary range as Police Sergeant. (Joint Ex. 3!. Michael Tucker 

1See In reState of Ohio._Qffice of Collective Bargaining, SERB 9H)08 (9-i9-91!. 
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represented the Employee Organization during collective bargaining negotiations with the 

Employer for both the Sergeants and the Detectives units which negotiated together. !Tr. 

1 8, 27, 33). On January 1 3, 1993. a Petition I Of Oecortiliceti()fl ElectiOfl for the Sergeants 

unit was properly filed by Koith A. Elliot !Petitioner). who was •.he Oflly Patrol Sergeant I aft in 

tho Sergeants unit. Michael Tucker voted by ch.ali~11ged ~llot in tho eloctiOfl, and his ballot 

is cloerly a determinative ballot. 

The hearing officor disposed of this case in a directed verdict p.rocedure. The Employee 

Organization ol>joctod to tho directed verdict ruling and reljuestecl that the Board remand the 

caso to tho hearing officer to continuo with the hearing and specifically to allow the testimony 

of Pnut Knotts, tho Iormor city menegor who issued the above-mentioned letter. While we 

bolieve that as a rulo, representation cases, unlike unfair labor p.rac:ice casas. are not proper 

c~ndidates for diroctod verdict plocedure, wo find no reasOfl in this case to remand the cEtse 

to hooring. 2 Under our standard for directed verdict ·No first have to construe the evidence 

most strongly in favor of tho party against whom tho motion i.s directed.' 

Construing the svider1ce most strongly in favor of the Employee Organization in the 

coso ot issue con at most raise an argument that while SERB certified two separate units for 

Sergeants ond Detectives, with Michael Tucker in the Detactive unit, somehow during the 

years. by practice on:l by agreement of both union end management, e change in the 

bargaining units occurred where either both units merged, or the classification of Detective 

or Dotsctive Sergeant was added to the Sergeants unit and thus, Michasl Tucker became a 

1Because representation procoadi~s ora non·edversarial and feet-finding in nature, it 

is gona;ally incumbent on the hearing officer to develop a full record for purposes of 

determining unit end eligibility issues. This case represents the rare instance where the 

undisputed evidence, produced during the obiecting pany's case, resolves a representation 

issue without further testimony. 

'See In re Ohio Association of Public School EmoJoyees, SERB 93·021 (12·21·93), 
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membilr of tho Sergeants unit'. 

How~ver, whatever leg such argument has to stand on, thllf~ is no factual dispute that 

the "alleged change" in tho units structure wos ever authorized by SERB. Th•Js, under ln_!l!. 

~te of Ohio, O!tice of Collective Sargajojog', no rec()'Jnized ct\enge had occurred in tho 

original bargaining units and Michael Tucker remains in ths Detectives unit end may not vote 

in tho Sergeants unit. If both tho Employee Organization snd the Employer wished to add 

Michael Tucker's classification of a Detective or even of e Detective Sergeent to the 

Sorgeonts unit the proper way to do so wo·uld have bilen to file a joint Petition for such 

change with SERB and wait for Board action. 

No such change in the original bargaining units was aver brought up bilfore the Board. 

Moreover, tho decertification process is clearly not the appl'opriate vehicle for making unit 

changes. To the contrary. allowing unit changes through decertification would open a wide 

door to manipulation end abuse. Thus, under In re State of Qhjo, Office of Collective 

~.lllill!lnirul." Michael Tuckor's llnit desi{jnetion has not changed from the time SERB 

established tha units in the Police Department of Gallipolis. This determinative feet will remain 

unchanged. regardless of what further evidence could tHl adduced through a hearing on 

remand. 

4The other way to include Michael Tucker in the Sergeants unit is to reclassify him as 

a Sergeant. However, this did not happened. The record clearly shows that Michael Tucl:er's 

duties have never changed from the time he was included in the Detectives unit.(F.F.2&3). 

Tho record also shows that he did not pass the civil service axeminetion for Patrol 

Sergaant.(F.F.4).The assignment of the title of Detective Si!rgeant to Tucker's position (F.F.5, 

Jt. Exh.3l does not amount to reclassification without an appropriate change of duties. This 

cl1anga of duties never occurred. 

~See footnote 1 

'!lJ.. at Footnote 1 

. ----------------------·--
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Accordingly, based on the foregoing a nil the record 11s a who!~. we find the directed 

verdict ruling proper end certify the election Hlsults with Michael Tucker's ballot unopened.' 

Mason, Board Memoor, concurs. 

7We decline to sanction the Employee Organization as urged by the hearing officer. If the 
Petitioner believes his rights under Chapter 41 1 7 were violated by efforts to hav11 Michael 
Tucker vote in the election, the appropriate means of redress would oo to file an unfair labor 
practice charge. 
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