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STATE OF OHID
STATE EMPLOYMENT RELATICNS BOARD

in tho Matter of

Keith A, Efiot,
Petitioner,
snd
Fratarnat Order of Polica, Ohio Latoe Council, Inc.,
Employes Qrgamzation,
andg
City of Gsellipokis,

Emptoyar.

CASE NUMBER: §3-REP-01-0003

@ QPINION

POTTENGER, Vica Chairman:

This case comes befors the Board on abjections foom a hasring officer’s reccmmended
detormination. The issue bafore the hearing officer was whsethar Michael Tucket is 8 mambet
oi the Sergeants bargaining unit, and tharefore, whather the chalienged ballot cast by him

the Sergaants bargaining unit should be opanad and countsd.

The hearing officer, in 8 directad verdict procedure, recommendad te the Board that
Michas! Tucker is not & membs- of the Sargsanis bargsining unit and, therefore, his
challanged ballot, cast in that unit, showid not be openaa and counted. While we agres with

the hearing officer, 8 few short commants sre warrantad.
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At tho cutset, wao take this opponunity to emphasize again that changes in the
structure of bargaining units, even by agreement of all parties, can have no efsct if thay ste
not authorized by the State Employment Relations Board. Exclusions from hatgaining units,
additions to bargaining units, combining bargaining units, o splitting bargaining units must bo
aporoved by SERB beforo they can bo recognized.' The issue in this ¢asa is detarminad by

this policy.

On Soptombor 1985, the Fratornal Orde- of Polica, Ohio Labos Council, Ine. (Employse
Organization) fitad 8 Request tor, Recognition lor a unit of *Sargesnts and abova, including
Sargoants and Detertive® and excluding "Chiel of Police, Patral Officors, Dispatchears, All
other amployees.” The Employee Organization also filed saparate Requests for Recegnition
tor units of dispatchors and patrolmen. The Cuty of Gsllipotis tEmployar} (iled Patitions for
Roprasontation Elaction in rasponse 1o thase Requasts for Recognition, and thus, slactions

wara conductad for all the units.{ Joint £x. 1),

Howaevaor, the alactions for Sargaants and Deteclives ware svantusally conductad not
in the potitionad-for unit, which combingd the Sergeant and the Detactive ctassifications, but
i two saparate units: 8 Sargesms unit, which at the tima of tha slection included 4 Sergeants
{3 of tham evantuailyA resignad), and a Detectives unit, which at the time of the election
included one parson, Michael Tucker. Tha slaction rosuits ware certified by the Boasd at its
public mesting on Juna 26, 1986, and sarved on the parties on July 2, 1986. On June 26,
1886, Paul J. Knotts, Intsrim City Managar, issuad 8 *To whom it may concern” letter where
ha announced, "te it known that Michas! Tucker holds the position of Datective Sargeant
with the City of Gallipolis, Ohio, Polica Department.® The letier vront onh to announcs that
Michae! Tucker is in the same salary range as Police Sergeant. {Joint Ex. 3). Michasl Tucksr

'See In (3 Statg of Ohig, Office of Collective Bargsining, SERB 91-008 (9-59-91),
e
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ropresented the Employes Organization during collective bargaining nagotiations with the
Employer tor both the Sergeants and the Detactives units which nagotiatad together. (TT.
18, 27.33). OnJanusry 13,1983, 8 Petition for Dacertification Elaction tor the Sergeants
unit was property filad by Keith A. Elliot {Petitionar), who was tha only Potro! Sergeant leftin
the Sergeants unit. Michas! Tucker votad by chalisnged ballot in the glaction, end his ballot

is cloarly a determinstive batiot.

The hearing officer disposed of this Casd in a diractad verdict procedure. The Employee
Organization ohjacted to the directad verdict ruling and reyuested that the Board remand the
case to the hearing officer to continue with the haaring and spacificaliy to aliow the tastimony
of Paul Krotts, the former city manager who issuad the abovs-mantionad letter. While we
balieve that as a rula, representation casas, unlike uniair Isbor practice casas. are not proper
candidates for directad verdict procedure, we find no reason in this case to ramand the case
to hearing.? Under our standsard for directed vardict -we first have to construe tha evidence

most strongly in favor of the party against whom tho motion is diracted.’

Construing the svidence most strongly in favor of the Employea Organization in the
cose at issue can at most reise an argument that while SERB centified two saparate units tor
Sergeants and Detsctives, with Michas! Tucker in the Detactive unit, somehow during the
yaars, by practice and by agresment of both union and management, a change in the
bargaining units occurred where eithar both units merged, or the classification of Datective

or Detective Sergeant was added to the Sergeants unit and thus, Michasl Tucker became a

*Bgcause representation proceadings are non-adversarial and fact-finding in nature, it
is generally incumbent on the hearing officer to devetop & full racord for purposes of
datermining unit and eligibility issues. This case represents the rara instance whare the
undisputed evidence, produced during the objscting party's case, rasolves a representation
issua without further testimony.

3gge In re Qhio Associgtion of Public Schaol Emplovees, SERB 83-021 {1 2-21-93).

LD
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member of the Sergeants unit®,

However, whataver lag such argumant has to stand on, there is no factual dispute that
the "alleged change” in tha units structure was evar authorized by SERB. Thus, undor In (e
State of Qhio, Qtfice of Collagtive Bargeining®, no recognized changs had occurred in tha
original bargaining units end Michasl Tucker remains in the Dstectives unit and may not vote
in the Sergeants unit. If both the Employes Organization and the Employer wishad to add
Michsel Tucker's classification of 8 Detactive or even of a Detective Sergeant to the
Sergeents unit the proper way to do 50 would have been 10 file a joint Petition for such
change with SEAB and wait for Board action.

No such change in the original bargaining units was ever brought up before the Board.
Moreover, the decertification process is clearly not the appropriate vehicle for making unit
changes. To tha contrary. allowing unit changes through decenification would open a8 wide
door to manipulation and sbuse. Thus, under In_re State of Qbhio, Office of Collactive
Bargaining.® Michael Tuckor's unit designation has not changed from ths time SERB
established ths units in the Police Department of Gallipolis. This determinative fact will ramain
unchanged, regardless of what further svidence could be pdduced through a hearing on

remand.

4Tha other way to include Michael Tucker in the Sergeants unit is to raclassify him as
a Sergeant. However, this did not happensd. The record clearly shows that Michael Tucker’s
dutias have nevsr changsd from the time he was included in the Detectives unit.(F.F.2&3).
The record also shows that he did not pass the civil service examination for Patrol
Sergeant.(F.F.4).The assignmant of the title of Datective Sargaant to Tucker's position (F.F.5,
Jt. Exh.3) doas not amount to reclassificetion without an appropriate change of duties. This
change of duties never occurred.

SSag footnote 1

fid. at Footnote 1

oy
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Accordingly, based on the foregoing end the record as a whole, we find the directed
vardict ruling proper snd certify tha election rasults with Michaal Tucker's baliot unopened.’

Mason, Board Member, concurs.

bl riters

"Ws decline to sanction the Employee Organization as urged by the hearing officer. If the
Patiticner believes his rights undar Chapter 4117 ware violated by efforts to have Michsel
Tucker vots in the elaction, tha appropriate maans of redress would be to fils an unfair labor
practice charge.
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