STATE OF OHIO SRR 94 ~002

STATE EMPLOYMENT RELATIONS BOARD
in the Mattar of

Stete Employment Reletions Boord,
Camplainant,
V.
Wairen County Sheriff,

Respondent.
CASE HURBER: 84-UR-08-1774

Qoifuen

POTTENGER, Vice Chairman:

On ramand, the haanng oflicer considerad thioe issuds regarding the computation of
voackpay liability undoer Board ordars: tho peoper mathod of olfseting @ discriminatag's interim
parnings; the standard to bo apphad i compensating o discriminates for projected overtime
garnings; ond tho appropriste swerd of interest on backpay awards. For tho reasons set torth
bolow. we agiea with the heaiing officer’s tecommandations to apply a lump sum offset for
intarim earnings in this case but to utilzg an annual oftsat method prospectively, and 10
award ovortime claims only wien they have been astablished with raquisite containty. Finally,
we agree with tho hearing officer that it is appropdiate to grant interest on the hackpay awsrd

given tha circumstances of this case.

Proger Method ¢ Offsetting Intesim £arnings

Thare are basically three mathods to set off wages earned in mitigation: lump sum,
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veorly and quarterly. Under the lump sum method, the entire amount that would have baen
earned but for tho illegal discharge is reduced by alt monsy earned during this time period.
This method is the most favorable of the three methods for the employer. Under the yearly
mathod, money earned is only set off for the year in which it was earned. Therefore, as in
this casa, if an employes varns more at another job for one year than he would hava sarned
working for the employer who illagally fired him, then the employer would owa him nothing
for that year. Any surptus amount of interim garnings could not be used to raduce earnings
of future years. Tho Ohio Civil Rights Commission utilizes this yearly approach. See (Qhio
Civil Rights Cormunission v. David Richard ingram, Case No. 91-CI1-064, unreported cass,
Wayno County Common Pleas Court {1.10-92). The quartetly appreach is exactly the same
as the yoorly mathod, axcopt tha ralovant sot off poarniod is reduced to 8 quariar. This method
is utilized by the National Labor Relations Bosard and is the mast favorable to the amployee.

In the instant controversy the Board is compelled to use the lump sum methoed. in

i“*""“'% rondering its decision, tha Ohio Supreme Court statad:

White wa conclude that tha tolling of the backpay award {for the pariod that the
unfair labor practice charge was pending was eror, wa arg cognizant of the
fact that during the period encompassed by the award, Sulfsted was employed
for approximatuly one year by tha Ohio Conference of Teamstars, Accordingly,
the judgment of the Court of appeals is revarsod and the causs is remanded to
SERB with instructicns to reduce tha award by an gmount agual to the
compensation reslized by Sulfsted during the period of his employment with the
Teamsters. SERB v. Warren County Sheriff, 63 Ohip 5t. 3d 69, 76. (1992).

Tha only way to reduce the award by an amount gqual to enmpensation realized by
Sulfsted is to utilize the lump sum mathod. Tharslfore, the clear mandate from the Supreme
Court precludes SERB in this case from adopting any other method excapt the lump sum

mathod of satting off the sarnings of Sulfsted.

Howaver, inraviewing the varicus msthods of caiculations for future application, we
have decided to implsmsent the year-te-yaar approach for setting off wages ‘arned in
Ts‘@ mitigation. A danger of utilizing the lump sum method, as noted in the above-¢ Ingram
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case, is that an employer could complately mitigate his losses by holding out on his offer of
re-employment during the period (the discriminatee} held & higher paying job. Second, ina
situation such as here, whare the discriminatee only held interim employment for one year,
an annual set-off is more replistic. The employse only truly feslizad the banefits of his
earnings for the yoar in which ha earnad them. To sat off excess carnings in more than one
year may exert a hardship on the effacted employae. it may slso create s disincontive for the
employoe to accept lucrative work that would mitigate damages. espacially if ha knows the

employment will bs short-tarm,

Just as the lump sum methcd mey work 8 hardship on the employes, the quartsrly
method can be unfair to the employar. This is espacially true if the employae is able to
manipulate the timing of his interim eernings, 50 as to reduce their negative impact on his
backpay award. The quarterly methed can aiso disadvantage &n amployee, who must
reproduce u yuarterly breskdown cf past years' earnings when annual records, already
reflected in the employes s tax returns, are easily available. Therefore, we conclude that the
yearly method is a reasonable compromise, which we intend to apply in future backpay

calcuiptions,
The Proper Award of Overtime Earnings As A Component of Backpay

As the Complainant properly noted in its exceptions, the National tabor Relations
Board hos a long history of liberally including overtime in its backpay awerds. See
International Trailer Company, Inc., 150 NLRB 1205 (1965). Howaever, Ohio courts have
declined to be so liberal in awarding backpay which is by its natur~ subject to some
speculation. Betore awarding backpay, Ohio courts have required-that - award be based
on ‘centsinty.” State, ex rel. Hamiin, v. Coliins, 8 Ohio St. 3d 117 (1984). Here, Suifsted
simply cannot meet that stringent standard. The record lacks probative evidence from vshich
w6 can project with certainty whether Sulfstsd weuld have actuelly worked overtime during
the peried in question. The overtime reuords stipulsted in the record show wild fluctuations

in the amount of overtime each daputy of similar seniority worked.
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Thera ie no 1ecord evidence as to how overtims was assigned during this pariod, nor
any showing that the work actually essigned would have been offered to the discriminatee
and accepted by him if he had continusd working for the Respondent Employer. Trying to
determine how much overtime Sulfsted would have workad but for his untawful discharge,
based on this record, could be no more than guess work, which falls short of the zartainty
requirad by the courts of Ohio. We do not go so far s to say that overtime can never be
established with enough coertainty to warrant inclusion, but simply that mora would be
required than was shown here. Where the acceptance of overtima is mandatory ang assignad
according to & prescribed rotation, stipulatad racords of ocvertims hours waorked by similarly
situated employees may be sufficient 10 establish overtime as a component of backpay.

Whaere assignment is voluntary and apparently rendom, such records are insufficient.

The Granting of interest on the Backpay Aweard

When SERB issued its initial order in this case, it ordered the Respondent to award
backpay, " ..togsthar with interest st the rate payable on such awards in the courts of Ohio.”
in ra Warren County Sheriff, SERB 88-014 (9-28-88). As the hearing officer noted, although
the Board’'s original order was appesisd all the way to the Chio Supreme Court, the
Respoadent never, until the remand hsaring, challenged the order of intarest. Wa find it
appropriate to uphold the award on that basis alone and declina in this case to extend our
consideration of the issues beyond the court’s remand, which was to raduce the Board’s
existing award by an amount squal to the compensation realized by Sulfsted during the period
of his employment with the Teamsters.' Therefore, we find that it is appropriate to aliow the
award of interast on Wiliiam Sulfsted’'s backpay award to stand.

i,

In daciding the instant case, it is sufficient to note that we hold the total backpay

"This is consistent with the "law of the case" policy recognized by both Ohio and federal
courts, which segks to avoid endless relitigation of issues by fimiting consideration on remand
to those specific issves ramanded, Hawley v. Ritley, 35 Ohio St. 3d 157 (1988), citing, inter
alia, Brigys v. Pennsylvania Railroad Co., 334 U.S. 304 (1948).
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award must be reduced by an amount equsl to his sarnings from the Ohio Confarence of
Teamsters, baing the sum of $24,940.71. This figure is arrived at by using the lump sum
method of setting off earnings esrned in mitigation. Tha backpey award cennot include any
sums for overtime because the amount of overtima Sulfsted would have earned cennot be
detarmined with certainty, which is the standard mandeted by Ohio Courts. Finally, inasinuch
as wa have determined that the award of interest is appropriate in this case, the total amount
of interest to be paid is $17,574.40,

Owens, Chairman and Mason, Board Momber, concur.

WATOND. M W L
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