SRR ORBY 93 - 023

STATE OF OHIC
STATE EMPLOYMENT RELATIONS BOARD

In the Mattar of
Napoleon City School District Board of Educstion,
Employar,
and
Nepoleon Faculty Association, OEA/NEA
Employse Orgenization.
CASE NUMBER: 393-STK-11-0005

QPINION

OWENS, Chairman:
i. Procedura! Background snd Facts

Tha Napolson City Schoo! District Board o Educaticn (Employar) filed a Request for
Determination of Clear and Prasent Dangsr under the suspices of Ohio Revisad Code (0.R.C.) _
§4117.16(A). The Court of Common Pisas, Henry County, Ohio, pursuant to Q.R.C. i
§4117.16, issuad a temporary restraining order for a pariod o_f saventy-two (72) hours '

commencing at B:00 a.rm. oy Novamber 30, 1993,

The Board is required by O.R.C. §4117.16(A) to determine whathar tha strike in
qusstion crestes a clear and present danger to tha heslth or safaty of the public within the
effective pariod of the temporary restraining order. Accordingly, SER8 conducted a hearing
on November 30, 1993, at tho Board's offica. Pre-hearing procedures were conducted by
SERB’s General Counss!, and stipulations were agresd upon by the Napoluon Faculty
Association, OEA/NEA ("Employes Organization® or “Union®) and the Employer. The

stipulations are:

1. Napolaon City Schoot District Board of Education {"Employer™} is a "public employer”
within the maaning of O.R.C. Sec. 4117.01(B).

2. Napolgon FacuRy Association, OEA/NEA (“Union™) is an *smployse organization”
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within the meaning of O.R.C. Sec. 4117.01(D}.

3. The Union is the deemed-certified represantative for a unit of all certifisd parsonne! of
the Employser, including long-term substitutes s definsd in Articls IV of the sgresment, but
excluding subatitutes, tutors, sides, and administrative and suparvisory staff, and auxitiary

personnal hired by the Employer on bshalf of parochial schoots.

4, The Employer owns, opserates and maintsins Napoleon High School, Centra!l Elemantary
and Middle 3chool, C.D. Brillhart Elementsry Schnot and West Elemantary Schocl, all in the
City of Napolson, Ohio.

5. The Employer and the Union have baen partias to a serias of collective bergaining
agraemants, the first of which becama effective somatime before 1978, the axact date being
unknown. Tha most recent agreement was affective by its terms from July 1, 1991 untit
June 30, 1993, said agreament having been extendsd by mutua) agreament on June 22,
1993, until September 15, 1993, for tha stated reason of permitting sufficient time for

negotiation and mediation.

6. The Employsr and tha Union have besn sngaged in collactive bargsining for 8 new

contract since on or sbout May 1993, but have fsiied to reach agresment.

7. From October 13, 1893 untit November 30, 1933, approximataly 130 teachers in the
bargaining unit described above in Paragraph 3, have bean engagsd in partis} or intermittent
strike activity, for which various Notices of Intant to Strike have baen timsly filed with the
Employer and SERB. Striking and/or picketing has procesded according to the schedules
sttached to the notices and appended hsreto as Attachment A.

Specifically, during the period Octobar 20 throuph November 7, striking has occurred
on an alternating schedule, striking one day in the morning, ths next in the afternoon. During

the pariod November 8 through November 24, teachars have struck daily both in the morning

'\/\
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and afternocn, except for tho hours of 10 a.m. to 1:30 p.m.

Pursuant to the strike schadule filed with SERB, during the period November 29
thruugh December 10, the plan was to striike &t 8 different time in aach building end at &

diffarent time each day.

Striking procsedsd according to the schadule Novamber 29. Tha strike temporany
ceased Tuesdsy, Novembar 30, pursuant to the terms of 8 Temporary Restraining Order
issusd by Hervy County Commeon Plaas Court Judge Kennsth A. Rohrs on Novamber 29,
offectiva at 8 a.m. November 30.

B. During the strike, the Employer has kept its schouls open, opearating with non-unit
substitute teachers during periods reguiar teachsis were striking, except for the following

days, when tha Employsr closed its schools:

Qctobsar 13-16
October 18
Octobsar 19
November 22
Novembar 25-26.

On October 18 and Novembar 25-28, the schools were already scheduled to close,
notwithstanding ths strike. (Tr. 309).

FINDINGS OF FACT '

"All references to the transcript of the hearing are indicated parenthetically by "Tr.”
followed by the page number(s}. All references to exhibits are indicated parentheticslly by
"kx," followed by the numbar. Refaerences to the transcriut and/or sxhibits in this Opinion are
intended for convanience only and ara not intendad to suggest that such references ere the
sole support in the record for any particular Finding of Fact.
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1. There are spproximataly 2,500 students sarvad by tha Napoleon City School District.
At the high school, there are 700 students taught by approximately 47 teachars. {Tr. 78,
131, 1886).

2. The Employer snd Union exchangsd initial contract psckages in May 1993,
Negotiations proceeded over the Summar. Since the striks began on October 13, the parties
have met weskly. (Tr, 286-98).

3. The following picket line activity has been observad by school or sscurity personsnisi:
striking teachers encircling substitutes’ cars with their own, so thet it was difficult to leave
the high school parking lot {Tr. B61), strikers physically blocking parents’ cars (Tr. 189),
striking teacher blocking & substitute’s egress with his own car {Tr. 220}, an OEA
representative pushing somaone in front of 8 moving bus (Tr. 225, 233j, as well as striking
teachers yelling profanity to substitutas on schoo! property right in the faces of students
walking in betwesn (Tr. 166), and strikers making threats to substitures, such as "I know
where you live." {Tr, 218-19),

4, During the strike, substitute teachers at the high school and middle school received
provocative notes from striking teschers critical of their crossing the picket line, and
chaitenging their ability to tench, discipline students srid maintgsin classroom squipment,

(Attachments to Affidavits of Larry Long, Thomas Condit),

5. At the time of the hearing, only about six of the 47 regulsr high school teachers were
leaving assignments for the teachsrs employsd as substitutas during the hours of the strike.
Striking teachers do not communicste with the substitutes who are rulieving them about
matarial covered in class. Regular teachers have not turnsd weekly lesson plans in to the high
school administretion singce the first wesk of the strike. Discipline problems in the high schoo!
have escalated during those pericds whan substitute teachers are in charge and the students
have nothing to do. Since the strike began, about two dozen students have trensferred from
the high school for strike-related reascns. (Tr. 76, 78, 82, 86, 203, 264).

b
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6. On cone occasion, Csrmelits Williams, a parent volunteer on duty daily at the middie
school during the strike, hoard 8 striking teacher telf Williams' daughter's clags: "I will talk
anout the strike if | want to; | have fraedom of speech.” On anothar occasion, the striking
reading teacher told Williams' dsughter angrily not to do handwriting assignmarits for the
substitute teacher who relieved the reading tescher whila she was striking. (Tr. 147, 148).

7. Striking teachers, including all but four of the high schoo! teachors, have refused to
turn in grades to the administration and intend (o continue withholding grac'es for the duration
of the strike. Strikers ststed that they ara withholding grades in protest of the schools’
faiture to pay them for hours worked. Students hava besn rated on a pass-faii system during
the strika. Some teachers will provide grados to students and guidance counselors upon
request and have participated in parent-teacher confsrences. Senior gradas are ordinarily sant
to colleges during the second semester or at the end of the year, In tha Fall, frashman,
sophomore and junior yesr grades are sant t¢ colleges.

(Tr. 73, 268, 292, 311}

8. To avoid confrontation betwawn striking teachers and substitutes inside school
buildings and classrooms, Suparintondent Russell craated “transition psriods® when regular
teachers, scheduled to strike, vacate tha building, the building is checkad, then substitutes,
who have been waiting in 8 separats area within the building, are brought to their classroom.
Duiing & transition period, which typically lasts 10-12 minutes, no teachars (striking or
substitute) are in the classroom with the students. { Tr. 85, 119, 164-66, 182, 319).

a9, Before Suparintendsnt Russsll decided to creste transition periods, he considered and
rejected other options, including moving students to a large group setting to wait during the
change of personnel. Ma rejscted this option because it would require too much time and
more suparvision than was svailable to move ths students to & central location. Central
Elementary Principal Thomas Jenny attemptad to bring all studants into the schoo! gymnasium
during transition, rathar than have them wait i individual classrooms, but found they were

too noisy and unruly and that waiting in individual classrooms worked better. ( Tr. 164,214).

{
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10, Tha following Ohio school districts have bagn feced withintermittent Mrikes and have
not chosoen the option of cranting transition poriods to saparate striking teachers and
substitutes within 8chool buildings: Groveport-Madison, Columbisns, Beavar Croak, and
Switzerland. (17, 237-41).

I3, The following has occurred during transition pariods at tha middle school: studants
fsmoving safety guards from radial arm saws in thg shop, throwing objacts ou* of classroom
windows and stones 8t sach othar on thg plavground, children pushing, shoving and
shaoting staplgs, burning felfow students with ink pans, and throwing large erasers. On one
occasion, a student Operated a radial arm saw in 8n unsafe manne: during a pariod when his
striking teacher was rushing to leave the classroom to mast the strike schedula. (Tr. 141-44;

8 sepaistion of strikers gnd substitutes within school buildings vig “transition periods” would
result in studants keing lsft unattended by a regular or substitute teacher for two pariods of
10-12 minutesg per day in all but ong school building. Also under thig schedula, which called
for striking at a ditferent timg in 6ach builaing and at & differgnt time esch day, substitute and

‘17
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and Middle Schools, and high achool teachars would be lgaving to strike in the m:ddle of thair
classes. Elemantary school students would have difterent teachers st differant timss fromone
day to the next. Students in the high school shop, home economics room and chamistry lab
would be unsupervised at times under the naw schadule. {Appendix A, Employer Ex. 1, Tt.
B1-82, 166, 270.

15.  Whan the strike bagan, School Superintendent Mark Russall invited psrents end other
concerned citizens to voluntesr on-site in schoo! buildings. Voluntesrs have helpad suporvise
students during transition periods. Although the initigl respon3s was poocd, the voluntaer
base, which hinges on personal and job schedules, has dwindlad as the strike has continued.
{Tr. 154, 156, 177-78, 182, 212}.

16.  Although the Employer sngegad approximately 21 security guards for all five buildings
in the system at the beginning of the strike for Bssat protection, axscutive protaction and
personnes protection, the number had been reduced to nine (9) by tha time of the hearing due
to cost considerations. Security parsonnsal are not rasponsible for monitoring classrooms. (Tr.
178-79, 186, 226, 234}

17. Atthe high school, approximetaly 200 students leava tha facility and do not attand any
classes when the regular teschers leave. An unspacified number of studsnts aiso leave the
middle school on this basis. At Central Elsmantary School, spproximatsly 21 of 380 studentu
rormally leava bsfore tha end of the day due to the strike schadule. Although administrators
have attempted to secure notes from parents ragarding sbsencas, raduced staff has prevanted
tracking all comings and goings. A number ot elementary studants leave tha premises without
their parents. (Tr. 129, 171, 207).

18. Marshs Gerkan, 8 licensed sociel worker spacializing in children, adolescants, and
young adults, has & private practics in Napolson and has counssled Napoieon school children
bafore end during the pseriod of the strike. Sinca the strike began, her cassload of Napoleon
school children has increased from 7 to 15. She has cbserved strike-related confusion and

g
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ssparation anxisty in slementary-sge achool children and anger in middle schoo! and high
school students. The strike has contributed to sume of thase students baing pir~ad on
raedication or hospitalized. Consulting with her clivnts’ teachers is an intagral part of
Gerken's troatment program. Haer ability to consult with regular tas. hars has besn impaired
by the strike.? (Tr, 62-53, 39-42, 57, 60).

19.  Sinca the strike began, school adrinistrators and parants have observed strike-relutad
amotional upheavai in children and adolascents who attend the struck schools. High School
Principal Larry Long has had g half dozen studants coma to him in tears ovar the strike’s effact
on the athistic program, grading system, and class schadule. He referred 3 or 4 students to
outside counselors as a result. Parants raport to administrators that thsir children are
axperiencing depression, anxiaty, throwing up at night, and headaches from tha strika.
Centrai Elamentary Principal Jenny has observed an incresss in stomsch aches at 1:30 p.m.,
when the regular teachers isave to go on strike. He has obsarvad that discipling problems that
he rasolved last year and that remained resolvad at the baginming of the school yaar have
escalatied as the strike continusd for weeks "to & point where they couldr't hucdls it
anymore.” These discipling problems have baen rafarred to counseling. (Tr. 75, 122-26, 149,
174, 200, 211, 215).

i, Analysis

This case presents a question of first impression: whathar a proionged strike by Ohio
teachars, which involves unsupervised students endengaring themsalves and thair fellow
students, constitutes a "clear end present danger to the health or safety of the public® within
the meaning of O.R.C. §4117.16. Under ths uniqus circumstancas of this case, we find that
it doss.

*Testimony by Gerken is considerad to the extent of her observations in the course of
counsslling strike-affgctad children but not »s an sxpert regarding the long-term effects of the
strike on overall emotiona!l health. This limitation is consistent with our svidentiary ruling
disqualifying Gerken as an expert witngss. Tr. 36.

ot e e e



Opinion

Case No. 83-S7TK-11-0005
Novamber 30, 1993

Fage 9 of 15

On only two occasions since the Collective Bargsining Act took gifsct in 1984 has the
Board been asked to find that a strike crested such e claar snd presant danger. Both involved
a wider segmant of the public. In |n ro Gentrat Qhjo Transit Auth. SERB 87001 {2-19-87
{*COTA"), B public tranait atrike was at issus. [n (e City of Gallipolig, SERB 90-016 (9-14-
90, involvad a strike at 8 municipal weter plant.

In COTA, SERB developed and applied a clear and present danger standsrd which in
easence required actusl herm to e broad sagmant of the public. in CQTA, the Board raasonsd
that O.K.C. §4117.16 conternplated a "powerful lite, body of property thraatening condition
both obvious and imminsnt. And the threst must imparit g broad and_substantial tange of
poisoens in the community... (it must involve & megnituds that is more then random individual
hardship and mors than mere inconvanianca.” |gd. at 3-3 {(Emphasis added).

Considering individusl testimony suggesting that the poor, joblass, homaless,
handicapped, sick or sged would suffer hardship as a result of the transit shutdown, SERB
concluded that peril to 8 broad and substantial range of tha population had not baen
pstablished. Although judicial reviow of SERB's docision was ultimately nullified on
jurisdictional grounds®, the 10th District Court of Appasls faulted the stringent LCOTA
standard as being "greatly overly rastrictive” both for the degres of narm and the range of
public which it required to be affected.*

Criticizing SERB's standsrd, the Appaals Court stated:

...{c)laar mpans obvious or spparent, and “present” means

S entral Qhio Transit Auth v, Transpoit Workers Union of America, Locat 208, 37 OS
3d 56, 1988 SERB 4-47 (1988).

‘Central Qhip Transit Auth v, Transport Workers Union of America, Nos. 87AP-124,
87AP-174, 1987 SERB 4-5 (10th Dist Ct App, Franklin, 3-18-87), remanding to Frankiin
County Common Pisas Court to hold an evidentiary hsaring and issua a determination
consistant with the Appsais Court opinion. Tha Common Plgas Court found, following
hearing, that strike created s clear and present danger as defined by the Appeals Court,
Cantral Ohio Transit Auth_v. Transpart Workers Union of Amgrics, 1987 SERB 4-29 (CP,
Franklin, 3-20-87), sffirmsed 1987 SERB 4-14 (10th Dist. Ct App, Franklin, 4-7-87}.




Gpinion

Caso No. 94-STK-11 -0Q0%
Novembar 30, 1993

Page 10 of 15

immediate Of axisting. Howevar, what is required to be
cloar and prasant is the dangal, that is, risk o! harm, not
the actual herm itself. inot ¢ wotds, 1t 18 not necessarny
to wait until tha public neaith and safsty N8s basn
gubstantislly injured potore issuing 8N injunction: instead.
an injunction MaY issus whers thare is 8 ctear and prassnt
dangar that guch injury 10 the puthic nastth or salely will
occur. 1¢. at 4-10.

Regsrding SERB's intarpiptation of “ihe public” whdar 18 statute, tho Cort, cONUBry
to SERB, found that the public 8t targo need not bs ~ftectad {o¢ a clesr and prasent dangsr

strike to bo gnjoined.” The Court stated:

More than mefs inconvenience gither to the public \n
genersl of 10 isolated groups of ingividus!s is raguired.
However, the word * pubic” connoias that the intarest
involvad or to be protecmd must by goneral, even theugh
the immadiate affact may be only upon 8 limited segmant
ot the genoral pubic. Eor sxampie, it is in the public
interast 1o care tor the indigant and homseless, avan
though they May comprisa only a small poicentage of the
total publc. id- .

The situation bafore us iMlustratas how 8 siteral reading of the GOTA standard could
result in rolief being denied whete itis warranted under tha statute. Hsre. although it is (ot:1: 14
thot the strike yy Napoieon 8 gchers creatos d risk of signiticant narm to the student population
{which it is the public intarast 1o otact) no ralist would be availabig under g_Q]'_,A_because
tho risk of harm. though substantial, runs to onty a segment of the public, and avidence of

actusl physical injury 1o young students is imited.

e e S T _____._——-'—_'—.——

tous reading of =the public” i$ consistent not only with thst of tha Ohio COWNS raviswing
itha COTA docision bul aiso with s interpeetation ytitized by the Suprems Court of
Pannsylvania in interpreting 8 airnilar pennsylvania atatute, which ailows public ampioyee
gtrikes "uniess of until such a strike creatss 8 clesr and prassnt danger of theoat to the hasalth,
safaty of welfare of the public.” in Jgrsey SLote A;_g_g_ﬁghgﬁ‘_p_i;gﬁgg y, Jersey Shote
Egugcgiion AssD, 548 A. 2d 1202 (Pa. 1988), the Coutt stated that studants =cannot and

must not bs troatad 8% 8 category separats from the public at large.”
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Accordingly, we overrule the standard for cloa: and prasent dsnger first articulated in
GOTA end restated in Galiigolis and hold instasd that cloar and prasent dangar wili be foung
pursuant to O.R.C. §4117.16 whore 8 strike poses o risk of sigarficent hatm o the hesalth
or safoty of the ganera! public or sagmant of the gansral public, in coatravontion of too public
intorest. What constitutes 8 risk of significant harm to (ha public of 8ny particulur sagment

of tiio public will dapand upon the fscts and circumstances of each casa.

Applying tha new stenderd to the facts dafods us, we 828 convincoed that the polonged
intarmittent stsixe by Napoleon teachars has axposes studonts to 8 risk of significant harm,

weranting a tinding of claat and present dangar.

Al the time »f hanring. the steke was satedng its 50th day. Like any partial of
intermiitant scheol striks whare the admimstration sasks 1o offer full-day instruction,
raplacemants ware vssd to filin for thoss tma pariods when stiiking teachars were pickating.
RHeara, the striking teachoars’ amnmass ¢y towerd tha: repanemants was 80 pronounced that tha
school supanintendant concluged the two grouss should not bo in 8 school lwitding at ths same
time wh studonts at close range.® Tho dacision was a fessonable ons uadar the
circumstances. Althouph hostilily torvard replacemantsis to be expacted in any strike situation,
it procsodud here without regard to the presence of students and in active contravention of
providing mesningfu! educstional services. In the buidings, striking teachars left derogatory
notas to their replacameants dut refused Lo cxnmunicate lesson plans and undarmined their
replacemonts’ assignments. Outsids, they shouted profanings ecross to raplacernsnts as

students walked batwean.’

Given this atmosphoara. tha gdministration was justified in davising the system of

SFinding of Fact {"FF") No. 8.

“FF Nos. 3.4,
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transition periods to minimize any furthar enmaeshing of the students in the teschars' disputs.®
Under the strike schadule in affect until Novamber §, ons transition period of 10 to 12 minutes
per day was schaduled to handls the parsonna! changes necassitatad by the strika schedute.
Therealtor, during the paried from Novambar 8 1intil Novembar 30, two such transition periods

wera schoduled.®

The Employer presented ovidonce that thesa daily transition periods cteatad
confusion, rgsulted in some physical injury, snd posad u risk of physicat harm to studsnts.
During this frue time, whare meny classes had no aduit supervision, students thraw objacts out
of classroom windows, burned sach other with ink pans, shot staplas through the air, pushsd,
shovad, and chasad sach ather and, in & particularly alarming incident, bagan to removs the
safety guards from radiasi erm saws in 8n industast ants class. One child was stiuck by an
aitborno pair of scissors and 8 developmentally handicappen child fell and hit her haad against

a dosk.'®

Thase activitias eccurrad dospite the administration’s good faith attampis to monitor
the transition periods by racruiting parent voluntears to coms when they could, even on their
lunch howre, to suparvise so that tho teachers could keep siriking snd schools could stay open
alt day. 1t was only atter a new strike schadulo was announced, which had teachers striking
at a differont time 1in sach building and at a different tima each day, and would have had
roplacemants teaching alongside ragular teachsrs in soma buildings. and had regular high

"W are not convinced that herding students en massa into one cantral location would
have provided & mors favorable sltarnative. We note that Principal Jenny attemptsd this
approach and found it unsatisfactory. FF No. 9.

Nor are we persuaded that because other school districts have not respondad to
intermittent strikes in this way (FF No. 10), the responsa was inappropriate in this case.
Whan pressnted with work stoppages, school administrators must have the discretion to
assass the situation in their own districts and take whataver lawful action they believe will
best assure student health and safery.

*Stipulation No. 7, Appandix.

'"°FF Nos. 12, 13.

-
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school teachers leaving to strike in the middls of class, thst the schoo! administration
patitioned for relief. Tho incressingly disruptive schedule camao st # tims whan the parsnt
voluntger force was dwindling and sacurity forces, never intended aven ot thair pask to monitor
classrooms, had been roduced due to cost. It cams on tha heels of a seriss of heated
ancounters on the pickot line, whon tensions wers running high."!

It is true, es counsel for the Employss Qrganization pointed out during closing
argumants, that sy of the time of hearing, no student had suffered a saricus physical injury.
So far, the scissors tossoad through tho air had not hit an eye. Fortunataly, tha curious
students who hac removad the safety guards from the powaer tools had not also switched them
on - gither 85 8 prank, or just (0 scare 8 classmate. of just to sea what would happen, This
doss not mean that lasving unsuparvised tean-asgars with powar tools of in chemistry labs
under those circumstances cairies no substential risk of physicat harm. 1t simply maans that
as of the date of hearing, Napolaon students had been extramely lucky. All the ingredisnts
for disaster were thara. And with the naw strike schedute, thay intansified.

Contributing to the safsty nisk by tha tims of the hsaring was the tevel of emotional
upheaval which had built up over the course of the strike, meanifestad as anger in the older
students and contusion in the younger ones. High schoo! students, alresdy distressad about
grades, class schadutes, snd the impac!t of the work stoppage on athlatic programs, would now
have their toachers walking out in the middle of class. Young children, already confused by
& strika scheadule which, though intermittant, was comparatively predictable, would now hava
8 different schadule every dey. Increasad anger and confusion, coupiad with e schedule which

predicts vven lass voluntaar supervision presanted a formule for disaster,'?

Contributing also 1o the risk was the atmosphara which had baen created by the striking
teachsrs. By tailing to cooperats with the replacements evan to tha minimum degres raquired

to provide sducational sarvices, tha strikers contributed to an atmosphare whare substitutes

Y'FF Nos. 3, 15, 16, Stipulation No. 7, Appendix.

YIEF Nes. 18, 19.
\ >
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had difficulty keeping order in the classrooms and discipline problams incressad. Large
numbers of students simply lsft the premisas whan the ragulsr teachers were striking, so that
it bacams impossibie for schools te elfactivaly monitor thair comings arx goings."®

This is not to say that in evary school strike, of svery partisl strike, the risk rises to the
level of clear and prosent dangor.™ Strikes are by thair naturse disruptive. Thay are unpleasant,
They are a lawtul tool by which semployass can pressuis employars into cempromise. But

therg are limits,

In this case, whare prolonged animosity and amotional upheaval brought a significant
risk of harm right into the classroom, right into the faces of the students, tha limit had bsen

reachaed.

"FF Nos. 5, 17. The Union offerad several Ponnsylvania court dscisions whare schools
strikes were found not to creste s clear snd present danger. We find those cases
distinguishable from ths instant matter. &mﬂmmﬁﬂmmm_&cmpﬁum, 80
LRRM 2613 (Pa. Commonwaesith Court, May 17, 1992) did not invelve danger to students
but rather 8 disruption of routing administrative procsdures, hargssment of school
administrators by unknown persons, and s msre possibility that school days lost in the strike
could not be made up. in Edvcation Ass'n v, Wilkas-Bawre Schop! [2ist.. 128 LRRM 3482 (Pa.
Commonwealth Court, April 6, 1987}, the intarmittant strike had procesded for only seven
days at the time of the detsrmination; the Court was unwilling to assume it would continue
on that basis and predict whsat harm might occur if it did. Likawisa, in istri
Education Assn., 79 LRRM 2455 (Septembar 22, 1971), the Common Pisas Court overturned
injnctive reliaf granted the samae day & strike was to bagin. At that point, there was no
evidence fram which to conclude that there was a8 substantial risk of physical harm. Similarly,
Beliofonts Educ. Assn v, Board of Educ., 83 LRRM 2874 (Pa. Commonwassith Court, May 23,
1973), did not involve sny risk of physical harm but only g possibility that district axperimenta!
and extracurricular activitiss would have to be suspended during the strike and that state
substitutes might ba lost.

"*We are mindful of the 10th District Court of Appaals ruling in Qhi ncil § AFSCM

. Summit County Child Support fnforcement Agancy, 1992 SERB 4-61 {10th Dist Ct App,
Franklin, 9-24-92), that partial strikes are not unauthorized per se and that partial strikes,
like any othsr, must be evalusted on a case-by-case basis, as we have done hare. We ara glso
aware of the Franklin County Commeon Pleas Court decision in Gr - i |
Assn, OEA/NEA v. SERB, 1993 SERB 4-53 {CP, Franklin, 6-21-93), in which & partial strike,
which complisd with the notics requirgmeants of R.C. 41 17.23, was not unauthorizad. No
petition for clear and pressnt danger determination was fiisd in the Ohio Council 8 or
Groveport cases, and the strikes were not determined on that basis.

\ &

\
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Therefora, we find that tha strike by Mapoloon toachars creates a clear and praessnt
dangaer within the mesning of 0.R.C. §4117.16(A).

Pottenger, Vice Chairman, and Mason, Board Mambar, concur.



	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page

