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STATE EMPLOYMENT RELATIONS BOARD 

In the Matter of 

Napoleon City School Dislrict Board or Education, 

Employer, 

and 

Nepole~Jn Faculty Association, OEAINE.A 

Employee Organization. 

CASE NUMBER: 93·STK·11.0005 

OWENS. Chairman: 

I. Procedure! Background &nd Foeti 

Th"! Napoleon City School District Board c.f Education (Employarl filed a Request for 
Determination of Cloer and Present Danger under the auspices of Ohio Revised Code (O.R.C.) 
§411 7. 16(A). The Court of Common Pless, Henry County, Ohio, pcrsuont to O.R.C. 
§4117 .16, issued a temporary restraining ardor for a period of seventy·two (721 hours 
commencing at 8:00 a.m. o • November 30, 1993. 

The Board is required by O.R.C. §4117.16(A) to determine whether th!) strike in 
QUestion creates a clear and present danger to ths health or safety of the public within the 
affective pNiod of the temporary restraining order. Accordingly, SERB conducted a hearing 
on Novsmber 30, 1993, at tho Board's office. F're·heering procedures were conducted by 
SERB's General Counsel, and stipulations wore agreed upon ;,y the Napolt~oo Faculty 
Association, OEA/NEA ('Employee Organization• or "Union") and the Employ&r. The 
stipulations are: 

1. Napoleon City School District Board of Education ("Employer") is a •public employer• 
within the meaning of O.R.C. Sec. 4117.01 (8). 

2. Napoloon Faculty Association, OEA/NEA ('Union') is en •employee organization• 
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within the meaning of O.R.C. Sec. 4117.0110). 

3. The Union ill the deemod·certified repre~entetive fore unit of ell certified personnel of 

the Employer, including long-term substitutes as defined in Article IV of the agreement, but 

excluding sub3titutAs. tutors, sidos. and administrative and supervisory staff, and auxiliary 

personnel hired by the Employer on bet>alf of parochial schools. 

4. Tho Employer owns. operates end mointuir.s Napoloon High School, Central Elementary 

and Middle School, C.D. Brillhart Elementary School and West Elementary School, all in the 

City of Napoleon, Ohio. 

5. The Employer and tho Union have been parties to a series of collective bargaining 

agreements, the first of which l>acame affective somntime l>afore 1978, the exact date l>ainli 

unknown. Thll most recent agreement was effective by its terms from July 1, 1991 until 

June 30, 1 993, said agreement having been extended by mutual agreement on Juno 22, 

1993, until Soptemoor 15, 1993. for the stated reason of permitting sufficient time for 

negotiation and mediation. 

6. Tho Employer and the Union have been engaged in collective bargsining for a new 

contract since on or about May 1993, but have faiied tc reach agreement. 

7. From October 13, 1993 until November 30, 1993. approximately 130 teachers in the 

barg!lining unit described above in Paragraph 3, have besn engaged in partial or intermittent 

strike activity, for which various Notices of Intent to Strike have been timely filed with the 

Employer and SERB. Striking and/or picketing has proceeded according to the schedules 

attached to the notices and appended hereto as Attachment A. 

Specifically, during the period October 20 throU~:h November 7. striking has occurred 

on an alternating schedule, striking one day in the morning, the next in the afternoon. During 

the period November 8 through November 24, teachers have lltruck daily both in the morning 
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and afternoon, except lor tM hours of 10 a.m. to 1 :30 p.m. 

Pursuant to the strike schedule filed with SERB, during the period November 29 

thrJugr. December 10, the plan was to strike at a different time in each b\Jilding end at a 

different time each day. 

Striking proceeded according to the schedule November 29. Tile strike temporanoy 

ceased Tuesday, November 30, pursuant to the terms of a Tomporery Restraining Order 

issued by Henry County Common Pleas Court Judge Kenneth A. Rohrs on November 29, 

effective at 8 a.rn. November 30. 

B. During the strike, the Emplover has kept its schovls open, operating with non-unit 

substitute teachers during pariods regular teachers were striking, except for the following 

days, when the Employer closed its schools: 

October 13-15 

October 18 

October 19 

November 22 

November 25-26. 

On October 18 and November 25-26, tha schools were already scheduled to close, 

notwithstanding the strike. (Tr. 309). 

FINDINGS OF FACT ' 

'All references to the transcript of the hearing are indicated parenthetically by "Tr." 

followed by tha page number(si. All references to exhibits ore indicated p!uenthetically by 

"Ex, • followed by the n~;mber. References to the trenscrir,t end/or exhibits in this Opinior~ are 

intended for convenience only and are not intended to suggest that such references are the 

sole support in the record for any particular Finding c;f Fact. 

5 
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1. There are approximately 2,500 stlKlents served by the Napoleon City School District. 

At tho high school, there are 700 students taught by apptoximately 4 7 teachers. CTr. 78, 

131, 186). 

2. The Employer and Union exchar111ed initial conuact packages in May 1993. 

Negotiations proceeded over the Summer. Since the strike beRBil on October 13, the panills 

have met weekly. (Tr. :?96·98). 

3. The following picket line ect1vity has been observed by school or security personnel: 

striking teachers encircling substitutes' cars with their own, so th~t it was difficult to leave 

the high school parking lot (Tr. 861 l. strikers physically blocxing parents' cars (Tr. 189), a 

striking teacher block;ng a substitute's egress with t,is own car (Tr. 220). an OEA 

rtJpresentstive pushing somaona in front of a moving bus (Tr. 225, 233i. as well as striking 

teachers yelling profanity to substitiJtes on school property right in the faces of students 

walking in between (Tr. 166), and strikers making throats to substitutes, such as "I know 

where you live." (Tr. 218·19). 

4. During the strike, substitute teachers at tho high school and middle school received 

provocative notes from striking teachers critical of their crossing the picket line, and 

challenging their ability to teach, discipline students end maintain classroom equipment. 

(Attachments to Affidavits of Larry Long, Thomas Condit). 

5. At the time of the hoaring, only about six of the 47 regular high school teachers were 

leaving assignments for the teachers employed as substitutes during the hours of the strike. 

Striking teachers do not commul'licata with the substitu!es who are r!llievir11! them about 

material covered in class. Regular teachers h&ve not turned weekly lesson plans in to the high 

school administration since the first weak of the strike. Discipline problems in the high school 

have escalated during those periods when substitute teachers ara in charge end the students 

have nothing to do. Since the strike began, about two dozen students have tfl:nsferred from 

tho high school for strike-related reasons. (Tr. 76, 78, 82, 96, 203, 264). 
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6. On one occasion, C3rmelita Williams, a l)llrent volunteer oo duty doily at the rr>illdlo 

school during tloe strike, heard a striking teacher tell Williams' daughter's class: "I will talk 

about the strike if 1 want to; I have freedom of speech. • On en other cx:casion, tho striking 

reading teacher told Will'ams' daughter angrily not to do handwriting assignments for the 

substitute teacher who relieved the reading teacher while she was striking. (Tr. 147, 148). 

7. Striking touchers. including ell but lour of the high school teachers, have refused to 

turn in grades to the administration and intend to continuo withholding grac'es for tho duration 

of the strike. Strikors stated that they are withholding grades in protest of tho schools' 

failure to pay them for hours worked. Students have bean rated on a pass-fail system during 

the strike. Some teachers will provide grados to students end guidance couns~lors upon 

request and have participated in parent-teacher conferences. Senior grades are ordinarily sent 

to colleges during tho second soonester or at the end of the year. In th~;~ Fall, frashman, 

sophomore and junior year grarles are sent t<. colleges. 

(Tr. 73, 258, 292, 311). 

8. To avoid confrontation betwa~n striking teachers and substitutes insidE:> school 

buildings and classrooms, Supmintondent Russell craated "transition periods" when re(,Jular 

teachera, scheduled to strike, vacate tha building, the building is checked, then substitutes, 

who have been waiting in a separate area within the building, are brought to their classroom. 

During a transition period, which typically lasts 1 0·12 minutes. no teachers (striking or 

substitute! ore in the classroom with the students. ( Tr. 85. 119, 164-66, 182. 319). 

9. Before Superintendant Rus.ssll decided to create transition periods, he considered end 

rejected other options, including moving students to a large group setting to wait during the 

change of personnel. Ha rejected this option because it would require too much time and 

more llupervision then was available to move the students to a central lcx:ation. Central 

Elementary Principal Thomas Jenny attempted to bring all students into tha school gymnasium 

during transition, rather than have them wait ir. individual classrooms, but found th&'i were 

too noisy and unruly and thllt waiting in individual classrooms worked better. ( Tr. 1 64,214). 
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10. The following Ohio school districts have bean faced with intermittent stri!tos and hsvo not chosen the option of creating transition periods to separate striking teachers and substitutes within school buildings: Groveport-Madison, Ccl\Jffibisna, Basvar Cree~. end Switzerland. !Tr. 237-41). 

11. DlJring tho transition periods crearsd in responS<l to the pre-hearing strike schedules there ware not onough personnel to supervise students. Among those left ur.supervis.ed were dovo!opmentally handicapped students at tho high school and middle school an:! industrial arts classes with power tools, chemistry labs, and home economics rooms. <Tr. 73. 83, 140). 

12. At tho middle school during a ,rensition period, e tlovelopmentally handicapped student wos injured whan she fell while chasing another student in the classroom. At Central Elementnry School, during a transition P'!rioo. a student was struck by scissors thrown in class. At the high school. thara havo been no injuries during unsupervised time. <Tr. 118, 158, 213). 

13. Ths following has occurred during transition periods at the middle school: students removing safety guards from radial arm S<~ws in the shop. throwing objects ou: of classroom windows and stones at each other on the playground, children pushing, shoving and sr 1oting staples. burning follow students with ink pens, and throwing large erasers. On one occasion, a student operated a radial arm saw in an unsafe manna~ during a P'!riod when his strikinil te~cher was rushintt to leave the classroom to meat the strika schedule. <Tr. 141·44; 194-95 ). 

14. Under the strike schedule filed tor the time period November 30 through Oecember 10. e separation of strilwrs snd substitutes within school buildings via •transition pt~riods" would result in students being left unattended by a regular or substitute teacher for two periods of 1 0·1 :l minutes per day in all but one school b!.lilding. Also under this schedule. which called for striking at a difforent time in each builoing and 1:\t a different time each dey, substitute and regular teachers would at times oo teaching side by sida in the adjoining Centr~;J Elementary 
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end Middle Schools, snd high school taactlors would be leaving to strike in the rn;dtlle of their 

classes. Elementary school students would have different tea·.: hers l!t different time& from one 

day to the next. Students in the high school shop, home economics room snd chemiiltry lab 

would be unsupervised at timeo under the n.ew S<:hedula. (Appendix A, F.mployer Ex. 1, Tr. 

81-62, 166, 270. 

15. When the strike began, School Sui='<Jrintandant Msrk Russ1111 invita . .:l parents end othl.r 

concerned citizens to volunteer on·site in school buildin{l~. Vohmteers havu helped suporvise 

students during transition perioos. Although tho initial responsa was lilOOO, the volunteer 

baso, which hinges on personal end job schedules. has dwindled as the strike has continued. 

(Tr. 154, 156, 177-78, 192. 212). 

16. Although the Employer engaged approximately 21 security guards for ell five buildings 

in the system at the beginning of the strike for asset protection, executive 1/IOtection ond 

personnei protection, the number had been reduced to nina (9) by th.:l time of the hearing due 

to cost considerations. Security personnel are not responsible for monitoring classrooms. (Tr. 

178-79, 186, 226, 234) 

17. At the high school, approximately 200 students leevl'! the facility and do not attend any 

classes when the regular teache1s leave. An unspecified number of students also leave tho 

middle school on ~his basis. At Central Elementary School, spproximet'lly 21 of 390 student" 

r.ormally leev3 before tho end of thll day due to the strike schedule. Although administrators 

have attempted to secure notes from parents regarding absences, reduced staff has prevented 

tracking all comings and goings. A number of elementary students leave the promises without 

their parents. (Tr. 129, 171, 207). 

1 S. Marsha Gerken, a licensed social worker speciali1.ing in children, adolascMts, and 

young adults, 11es e private practice in Napoleon and has counS$Ied Napoiec.n sr,hool children 

before and durir1g the period of the strike. Since the strike began, her caseload of Napoleon 

school children has increased from 7 to 15. She has observed strika·reiRte<l confusion and 

-
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separation an•iety in elemontary·aga .school children end .!!Inger in middle school and high 
school students. The strike has contributed to svme of ths~.e !ltudents t.diflli pl ~-~ed on 
medication or hospitalized. Consultiw.J with her ctiunts' tosch-ars is an integral part of 
Gerken's trtJatment program. Her ability to consult wir'l regular tea' llers has been impaired 
by the strike. 2 (Tr. 52·53, 39·42, 57, 60). 

19. Sifl-::"1 the strike oogan, school administrators and Jl<!reniS hsvo observed strike·related 
emotionaluplltl!lval in children and adolescents who attend the strvck schools. High School 
Princif)al Larry Long has had a holt do?.en students come to him in tears over tha strike's effect 
on the athletic s;rograrn, gruuing system, and class schedule, He referred 3 or_., students to 
outside counselors as a result. Parents report to administtators that their children are 
experiencing deprossion, anxiety, thro•ving up at night. end headaches from the strike. 
Contra; Elementary Principal Jenny h~s observed an increase in stomach aches at 1:30 p.m., 
when the regular teachers leave to go on strike. Ho has obs.ervad that discipline problems that 
he resolved last year and that remained resolved at the ~ginnmg of the school year have 
oscola\ed as the strike continued for weeks "to a point where they couldr.'t ht r die it 
anymore." These discipline problems have baen referred to counseling, CTr. 75, 122·26, 149, 
174,200,211, 215). 

11. AnalysJs 

This coso presents a question of first impression: whethar a prolonged strike by Ohio 
teachers, which involves unsupervi~ed students endangering themselves and their fellow 
students, constitutes a "clear and present danger to tho haalth or safety of the public" within 
the meaning of O.R.C. §4117 .16. Under the unique circumstances of this case, we find that 
it doas. 

~astimony by Gerken is considered to the axtant of her observations in the cour~ of counselling strike·affectad children but not llS an expert regarding thelong·term effects of the strike on ov~.>rall emotional Mt'llth. This limitation is consistsnt with our evidentiary ruling disqualifying Gerken as an ex~rt witness. Tr. 36. 

J !711l!1!! 

10 
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On only two occasions since the Collective SBrgeining Act took atlect in 19841las the 

Board been asked to find that a strike created such e clear end PfBSSnt danger. Both involved 

a wider segment of the p\lblic. In In ro Cenl!sl Ohio Transit Auth. SERB 87.001 12·19·87 

("COTA"), o pu~lic transit Jtrike was at issu·B. In re City of Ga.lliJlrus, SERB 90.016 (9·14· 

90). involved a strike at a rnunicipi!l water plant. 

In C.QJ..A. SERB developed and applied a clear afld present danger standard which in 

ensance required actual harm to a broad segment of tho public. In c.QI.A, the Board reasoned 

that O.R.C. §4 1 17.16 contemplated a "powerful life, body or p(Oper1y threatening condition 

both obvious end imminent. And the threat must imperil a brQad_grui substantial range ol 

oorsons jn ttJB communi.ty ... (i)t must involve e magnitude that is m01e than random irldividual 

hardship and more than mere inconvenience.' W. at 3·3 (Emphas.i5 addod). 

Considering individual testimony suggesting that the poor. jobless. homolas~. 

handicapped. sick or sgod would suffer hardship as a result of the transit shutdown, SERB 

concluded that peril to a broad and SIJbstantial range of the population had not boen 

established. Although judicial review of SERB's decision was ultimately nullified on 

jurisdictional grounds', the 10th Oistrict Court of Appeals faulted the stringent c.QIA 

standard as being "greatly overly restrictive' both lor the degree of harm and the range of 

public which it required to be affected.' 

Criticizing SERB's standord, the Appi!als Court stated: 

... (c)lear means obvious or apparent, end "!)fesant" means 

5C~.!:l.tall Ohio TronrutAulh y. IranspOJt Workers Union of America. Local 208. 37 OS 
3d 56, 1988 SERB 4-47 11988). 

'c.en.tral Ohio Transit A11ti1 v. Transport Workers Union of America, Nos. 87AP·124, 
87 AP-174, 1987 SERB 4·13 (1Oth Dist Ct App, Franklin, 3·18·87), remanding to Franklin 
County Common Pieas Court to hold en evidentiary hearing end issue a determination 
consistent with the Appeals Court opinion. Tha Common Ploss Court found, following 

hearing, that strike creoted a clear and present danger as defmed by the Appeals Court. 
Central QhiQ Transit Auth v. Transport Workers Union of America. 19B7 5ERB 4·29 (CP, 

Franklin, 3·20-871. affirmed 1987 SERB 4·14 (10th Dist. Ct App, Franklin, 4-7·87). 
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immediGto or existing. However. what is required to be 

claer llnd present is tl~<l dellQOT, that is, risk of harm, not 

the actual hllrnt it$ell. In othat words. it is not oecuss.sry 

to wa•t until the public heelth end 5-!!fety has be-en 

substantially injured bafora issuing an injunction; instead. 

an injunction mey issus where thora is e clear er~d PH!s.ant 

d~ilQOr that such injury to the pu~ic heelth Ol s.aloty will 

OCCIJt. tij. at 4·1 0. 

Regarding SERB's interpretation of 'th-o p;;bhc• ufldar th-e stlltuta. th-e Court, cootrary 

to SERB, found that tho public at largo no~d not bJi ~fleeted lOot a cle~r end PfE!!>Ont c:!snger 

strike to bo unjoined. • Tha Court stetod: 

More thlln mare inconvenience either to the public in 

gonorol or to isolated groups of in-dividu.els is tequired, 

However, tha word 'public' connotes th.st thll irlterest 

involved or to b6 protected must t><J gonerel, avon though 

tho immediate ef!ect may be only upM a limited ~-e·grnant 

of the gonoral pubiic. For example. it is in tho public 

interest to care for the in-digent and ho·melas.s, even 

though they may comprise only a small po•csMege oltha 

total public. l,d. 

The sitllation boloro us illustrates how a lite1al reading of the 5;Q.IA standard co-uld 

result in ruliel being denied wharo it is wsnanted under the statute. Here. atthwgh it is crear 

that the strike by Napoleon teachers creates a risk of significant harm to the S!udant population 

{which it is in the public interest to ptotectl r.o relief would be eveila~le un-der CQIA because 

the risk of harm, though substar1tial. ruM to Mly a segment of the Q<Jblic, and a_,;dance of 

actual physical injury to young students is limited. 

-----------
~our reading of "the public· is cons's tent not only with th.st of the Ohio CO\.IrtS re11iewing 

tha COT A dacision but also with tile interp.-etetiOt'l utilized by the Supreme Court of 

Pennsylvania in interpreting a !imilar Pennsyl11ania statute, which allows Q<Ji:)lic employee 

strikes "unless Of until such a strike creatss a clear and pressnt danger 0o1 threat to the health, 

safety or welfare ot the P~.'blic.' In Jsrsey Shore Ar~a Schocl Q.istri~t y, Jersey ShOre 

!;Q.~\ill_oo.J:
l, 548 A. :!d 1202 (Pa. 1 98Sl. the Court $teted that students "cannot and 

must not be treated us s category ssparste from the public at !erg e. • 
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Accordingly, wa ove11u1e the st.!!ndurd fOf cloa~ or-.d prownt d.an.ga·r first articulated in 

~and restetod in Q.lilli.a.o:Ji:! and hold in.$tNJd thet claer end prownt da~er will bo foor.d 

pursuant to O.R.C. §41 1:.16 who:o a stf\l:a po.!\ol!s n ris.~ o! sjgnifice.nt tlarm to the Meith 

or safoty ot tho Qonerel pt.blic ()( S6i\rTlont o! tho !JOM·rel p~blic. in .;:ootravo.rrtio.l\ of t<'~B public 

intoreh\. What constitute~~ ris~ of signHI·c.snt 1'\arm to the public or e-rw p.erticul~r ~~agrnenl 

of tiro public will dooentJ upon tho !seta en-0 ci_rc,Jmsten.co.s of e.mch c.os.o. 

ApplyinJ tha now steJ1:Jerd to tho lac!~ !J.of().lo u5. we s:<~ ctw1vir1>eod !h.&! tho proloooed 

intermittent stri~o !)y r-.tJpolsofl tuachor5 h.n oxp·()s.a-o s:udonts toe ris~ o! Sign.ificent harm, 

WfliiBI1!111Q U fir~J111Q Of Cl9irl 011;cJ r.AOSllnt dSI''Ij\H. 

At thu timo 'l! MrHin.g. tho Mll~ll was A1t&till•l) rts 50th J4y. Like ony partial or 

intormi1tont 5Ch(.;JI st11k9 w~.!Jre th-o administretion 5-tl'ol:s to o!lar lull·day instrvction. 

roplncomonts wero uJed to fill in forth.):;~ t'•ma f>l'l!'iods whs·n stti~i~ te.acllers wore picketing. 

Horo. tl'•o strikin!J toacbors' on.I!110.~ir i tuwerd their rer;~acemants wes so Jl'IOO·Oon.ce{! that the 

fchool s1rpnrintondont con•:luood tho two QIO<Uk> sho~rl<i not oo in a s-cho-ol b<,;ilding at th~ ssmo 

limo w':h st1rdonts 8! closo ren.ge.' Tho decisjoo was o r'eua.n·3blrs ooe Wldar the 

crr~urnstonces. Althcugh ho.strlt'!Y to>vMd roplscernDnts is to be expoc!o·d in any strike situation, 

it proceodod hore witho1rt regard to the ptes.encc of students en.d in ectivrs contravention of 

providing meaningful oduc.won<JI services. In tho b<Jil·din.gs. stri~ing teachers lett dorogetorv 

notes to t!)eir rep.lnrsments but ro!used to c,;mmunic.ate les.s.on plans en.d u:nderminad their 

raplacornonts' ss.signmants. Ovtside. they shovte<l p~ofel'\itn.~s e·cro,s.s to repler.ernents as 

stuJsnts welk6d between.' 

Given this atmospilora. the adMin.istration was jvstified in devising the system of 

"Finding of Fact ("FF") No. G. 

'FF Nos. 3.4. 
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transition periods to minimize nn'( further enmoshiniJ of the student~ in thatee~hers' dispute.• 

Under th~ strike sdHldule in oftoct until Novam!J.ar 8. ooa trsns.ition period of 10 to 12 mir~utos 

l){lr day was schr.,duled to h.andla the p<l,0'1n-ol ch.an.ge3 r.a-ces.siteted by thtl striks a<:he-dule. 

Thorooftor. during tha period from Novomtw 8 'Jntil Novemb-er 30. two such trefiSition periods 
woro scheduled.' 

Tho Employer PHJs.ontad ovido~o th.!lt thes.o daily transition periods cre&tad 

confusion, rosultod in some pt1y5ical injury, 511<1 ponod 11 ris~ of p-hysical h!Hm to stud9rlts. 

During t11is fruo timo. whore m6ny classes had no a·duH svpervision. stvdenu ttvew objocts out 

of Glossroom windows, burned o~ch othor ''· ith in~ pens. she! stoplas ttuo;,gh tho eir, pushed. 

shovod. and ct1asod ooch other and. in o particu,larl~ alarmir;g illcidont. !>egan to remove the 

safety guards !rom radiAl crm sows ir, en industrial arts clss.s. One chltd was struck by an 

airborno pair of scissors and a davalop,rnontally h.andicapPll<l ch<ld fell and hit her hood against 

o dosk.' 0 

Thos~ activities occ•.Jrrod do$p.ito tho administration's good faith onempts to monilor 

tho tra"gition periods by recruitinu parent '·otuntaors to coma whllfl they could, oven on their 

lunch hour~. to supervise so tl1d! tho teachers could koap suikilliJ and sc'loods cO\Jld stay OPGn 

all day. It was only aftor a now sttiko sch~dulo was announced. which had tAachers strikir1g 

at o difforont time rn each building ond at o different time each day, and would have had 

roplacemants teaching alongside regular teacll&rs in soma buildin-gs, and had regular high 

•wu nre not convinced that herdin-g stvdants en mas.se into ooe central location would 
h~vo provided ~ more fav(uabla altornativa. Wa nota thst Prin.cipal J·anny attempted this 
>lppro.ach and found it un.satisfacto;y, FF No. 9. 

Nor are wa persuaded that becau.s11 other a<:hool districts have not responded to 
int(:'nnittant strikos in this way (FF No. 1 0). the raspoo.se was inapp.ropriato in this case. 
Wlv.Jn presented with wo;k stoppages. school administrators must have the dia<:retioo to 
assess tho situation in thair own districts aoo take whatever lawful action they believe will 
!>est ass!Jre st••dent health and s.afaty. 

'Stipulation No. 7, Appendix. 

'°FF Nos. 12, 13. 
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school toochors leaving to strike in tlw middls of clus, that the school administration 

~titionad for relief. Tho increasin-gly disruptive sctwdu1e camo ot a tim& wh&n th& parent 

volunteer force wes dwindling end $ecurity forces. never inten-ded avon ot their peek to monitor 

classrooms. had beon roducod due to cost. It cams on tho heals of a series of heated 

encounters on the pickot lino. whon tensions woro runnin-g high." 

It is truo, as counsel tor the Employee Organization pointed oot during closing 

arguments. that as of th<l time of heAring, no student h.ad suffered e Siltioos physical injury. 

So far, the scissors tossild through tho air had not hit en ayo. For'lunatAiy, tha curious 

studonts who hac romovod tho snlotv (l\Jards ftom the power tools had notolso swilchud them 

on ... Githor as o prank, or just to scare a classmate. or just to sea whet would happen. This 

does not moan that I aevin;J unsupervised teon·ogors with power tools or in chemistry labs 

under those circumstoncos carries no substantial cisk of physical harm. It simply means that 

as of the deto of flooring, Napoleon studonts had been eKtromely lu-cky. All the ingredients 

tor disaster wore thoro. And with tho r}Ow strike schedule. they intensified. 

Contributing to the safety risk by tha timo of tho hearin-g was the level of emotional 

upheaval which hod built up over tho courso of the striko, menil6sted as anger in tho older 

studonts and contusion in (ho younger ones. High school students, already distressed et:fout 

grsdos, class schedules. and tho impact of tho work stoppage on athletic programs, would now 

have their toectws wnlking out in the middle of class. Young children, already confused by 

a strika schedule w~1icl1, though intermittent, was comparatively p(adictable, would now have 

a differont schadLJie avery day. Increased anger and confus.ion, coupled with a schedule which 

predicts even less volunt~Jer suP<)rvision p(SSi.lntad a formula for disaster. 12 

Contributing also to the risk was the atme>sphere which had been created by the striking 

teachers. By failing to cooperahl with the replacements even to the minimum degree roquired 

to provide educational services, thll strikers contributed to an atmosphere whllre substitutts 

"FF Nos. 3, 15, 16, Stipulation No. 7. Appendix. 

12Ff' Nos. 18, 19. 
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had difficulty keeping Ofdor in tho classrooms an<:l discipline l)(oblems irw::reasad. l.srge 
numbers of students simply left the p.'amises when the regular teactlers were striking, so that 
it became impossible for schools to eff~ctively monitor their comings an<:l goings. u 

This is not to soy that in every school strike, or Gvery partial strike, the risk rises to the 
level of clear end present danger." Strikes are by their nature disruptive. They ere unpleasant. 
They ere n lawful tool by which employees can IJ<'OSSUIB employe1s into comp.'omlse. But 
there are limits. 

In this case. whore prolonged Rnimosity and emotional upheaval bfought a significant 
risk of harm right into tho classroom, right into the faco' of the students, the limit hed been 
raached. 

"FF Nos. 5, 17. The Union offered several Pennsylvania court decisions where schools st•ikos were found not to create a clear and present danger. Wa fin<:l those cases distinguishable from th9 instant matter. Armstrooo EduJ:ation Ass'o y. Schol>l Oist<~. 80 LRRM 2613 CPa. Commonwealth Court, May 17, 1992) did not involve danger to students but rather o disruption of routine administrative p.'oesdures, harassment of school administrators by unknown persons, and a mara possibility that SJ:hool days lost in the strike could not be mad~ up. In Educotioo...Ass'o v, Wilkes·68!f!l School Qist .. 128 LRRM 3482 (Pa. Commonwealth Court. April 6. 1 987). the intermittent strike h.ad pw-ceeded !Of only seven days at the tima of the determination; tho Court was unwilling to assume it would continue on that basis end predict what harm might occur if it did. Likewise, in School District y, Edvcation As~ .. 79 LRRM 2•155 CSeptombar 22. 1971). the Common Pleas Court overturned injunctive relief granted the same day a strike was to oogin. At th.et point. there was no evidence from which to conclude that there was a substantial risk of physical harm. Similarly, Jill~~ Asso y, Board of E~., 83 LRRM 2974 (Pa. Commonweslth Court, May 23, 1973), did not involve any dsk of physical harm but only a possibility that district experiments: and extracurricular ectivitias WCluld have to be suspended during thll 5trike and that state substitutes might be lost. 

"We ore mindful of the 1Oth District Court of Appgals ruling in Ohio Council 6 AFSCME y""'".S!!mmil County Child Suooort Enforcement Agency, 1992 SERB 4-61 (1Oth Dist Ct App, Franklin, 9·24-92), that partial strikes are not unauthOfizad per se and that partial strikes, like any other, must be evaluated on a case·by·casa basis, es we have done here. We are also aware of the Franklin County Common Pleas Court dacisio'l in Groyaport·Madison Local Ed ~ ... ~LmAY- SERB. 1993 SERB 4·53 (CP, Franklin, 6·21-93), in which a partial strike, which compl:ed with the notice requirements of R.C. 4117.23, was not unauthorized. No petition for clear and present danger determination was fiied in the Qhio Council 8 or yrovaport cases. and the strikes wars not determined on that basis. 

\b 
\ 
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Therefore, we find that tha strike by NapoloM teachar5 credtes a clear and present 

danger within the rnaaninjj of O.R.C. §4117 .16[A). 

Pottenger, Vice Chairman, and Mason, Board Mamoor, co.,cur. 
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