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STATE OF OHIO
STATE EMPLOYMENT RELATIONS BOARD

in the Matter of
United Elsctrical Radio and Machine Workers of America,
Employse Organization,
and
Ohio Turnpike Commission,
Employer.
CASE NUMBER: 92-REP-09-0194

QPINIQN
POTTENGER, Vice Chairman:

On September 2, 1992, ths Unitad Electrical, Radio snd Machine Workers of America
(Employea Organization) filed & Petition for Representation Elaction, supported by s sufficiant
showing of interast, seeking to represent all part-time toll collectors arnployed by the Ohio
Turnpike . On September 17, 1992, the Employer fited 8 position statement objacting to the
Employse Organization’s patition on the basis that the proposed oargaining unit consists of

seasonal and/or casual employess.

Tha matter was directed to hearing with the hearing officer issuing his recommended !
determination May 17, 1993. With its exceptions, the Employer filed an spplication for oral '
argumant, This requast for oral argument.was subssquently granted by the Board, and oral
argument was heard by the Board on August 25th on the issus: “Whr.athar SERB's current
standards for defining casual and soasonal smployees should bs modified.” For the feasons

stated balow the Board concludes thsat a new standard is appropriate,

Ohio Revised Cods (0.R.C.) Section 41 17.01(C){13), defining a public employse,
excepts "seasonal and casual employess as daeterminad by the state employment ralations

board.” In jn_rg_Hamilton County Wslfars Dept, SERB 85-008 {3-14-85), tha Board
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determinad:

1) Casual amployees are those empioyaes hired at various times throughout
the year for spscific tasks and whose employment does not excead thirty (30)
days.

2) Seasonal employess are those smploysas who work 8 certain regular
season or pariod of tha year performing some work or gctivity limited to that
season or period and whose smployment doas not excead fourteen (14} wosks,

The Board has consistantly applied these definitions to affected employees who seek

representation or protection undsr Chapter 4117,

Applying this standard over the years and comparing it to those developad by other
pubiic jurisdictions, we conclude that a new standard is required to exclude thosa employees
who engage in employment that is truly casual or seasonal. Therefore, the Board saeeks to

develop a new standard that better addresses the realities of the employment relationship.

Surveying the legal landscape, we are persuadsd that the naw standard could basically
take one of two directions. It could sither be a numerical standard similar to the 0. the
Board presently utilizes, or a multi-factored test which would require that in each instance tha
parties and the Board examine 8 number of factors and balance them to detarmine whether
the employees are casual. For a number of compelling reasons, the Board chooses to retain
a numerical standard for identifying casual and seasonal employses. Our expaeriance over the
years indicates that a numaerical standard is easy to apply, provides parties with tha nacessary
guidance in identifying public employees, and limits litigetion so that public employees can
procesd quickly to representation elactions. Because the definition we apply determines
whethar individuals enjoy the protections afforded public employees undar the Collective
Rargaining Act, it is particulsrly desirable for smployaa s ganizations and the individuals
themseslves, that thair status and rights undar the law be establishad with clarity on an
objective basis. Otherwise, uncertainty as to status may chill the exarcize of protected rights

by individus!s and create confusion among employers and employee organizatiens as to their
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respensibility to bargain for certain smployees and, in the casa of employea orgnnizstions,
their responsibility to represent them. Such confusion can lead unwittingly to unfair iabor
practices by labor and menagemant, and should be avoided whare s raasonable sitarnative

oxists.

Wa are convinced that as long as the numarica! standard is realistic, it prasunts an
slternative which will work as well as any non-numerical, multi-factorsd balancing test in
determining whather employsas are casual or seasonal. The vice in the current standards for
casuals and seasonals is not that they are numerical but that they are simply too low to
eliminate employees who do not have a regular and substantial relationship with the smployer.

It is not a roalistic measurement of casual and seasonal employment,

Accordingly, we adopt the foliowing standards:

Casusl employass ars those smployeas who are assigned on an
on call or as needed basis to supplement the work force and
sither:

1) averaged in the aggregate less than 500 hours over the
previous yaear; or

2) smong whom less than 60% who worked one year returnad
for the following yaar. :

Seasonal employess are those employess who work a certain
regular season or pariod of the year performing some work or
activity limited to that season and either:

1} averaged in the aggregate less than 500 hours over the
previous vear, or

2) among whom less than 60% who worked cne year returned
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to smploymant the following year.'

Thase standards are for job classifications. if a classification meaets the raquirements,
than all members of the class sre considersd not to bs casual or seascnal, aven though

spacific individuals may or may not meet the raquirements.

Based on our own experiance &nd that of other jurisdictions whose cases we have
reviewed, we aro confident that this now test is a bettar maasurs of whether employaas havs
aregular and substantial relationship with their smployer and whethar they have a reasonabls
expectation of continuad employment 50 as to warrant granting them rights under Chapter
4117. No mattier what the jurisdiction or the test, some commeon factors are always sought
to be addressed: number of hours, number of days, regutarity of employment, how integral
the employees are to the employsr's opsration, expsctancy of continusd employmant,
whather the employees are regularly sciwedulod or on call, and the right of refusal of
assignments. By requiring additional worktime, our new standard addresses ell of these

factors and concerns.

First, smployees who are regularly scheduled are not addressad by our new standard.
Normally employees who are regulariy scheduled are not casual employass. If amployees are
regularly scheduled it follows that they have a stronger employmaent relationship. Their
employment is regular, integrsl to the en'wployer's operation and sccordingly they enjoy a
reasonable expectation of continued employment. However, we do not rule out tha possibility

that in some future case a group of regulerly scheduled employees will work an amount of

1Contrary to our concurring colleague, we beiieva it is appropriate in this determination
to adjust the standard for seasonal employees consistant with the new standard for casuals.
The sessonal standard was fully argued befors us both in oral argument and in the briefs. j
Moreover the concapts of casual and sgasonal work dre so intertwined that in at least oneg ;
jurisdiction, New York, the casual stendard simply evolved from the seasonal standard. As
to rate of return, we find it relevant to seasonal employaaes bacausa it is 8 measure of whether
an individual has a reasonable expectation of continued employmsnt and substantial
connection 10 the workplace.
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hours so insignificant that their employment will be desmed casusl.

For those employees who &ré utiized in an on-call of as-needed fashion the
employment relationship is more tenuous, SO the more stringent hours and return rate
requirements must be met before their employmant is determinad not to be casusl. A total
yearly hours requirement is desirable beceusa it eliminates the confusion over hours and days.
it produces a sliding scale, whaere if employees work more days, fewer hours per day are
required and vice-versa. Working 500 hours per yesr requires an average of nearly 10 hours
a week, which demonstraies that the employment is ragular and important to the employer’'s
operation. The right to refuse assignmants will also be refiscted in the total hours amassed.
if employeos are granted the right to refuse without any pensity, that fact will be reflected
in the fact that the sverage numbar of hours for tha classification will be lower. Finally,
reasonable expectation of continued employment is addressed by the 60% return rate

requirement.

Looking at other public sector jurisdictions, the new standard is similar to numerical
standards adopted by other states. Minnesota's Public Employment Labor Relations Act
Section 179A.03 Subdivisien 14(e) excepts from the definition of 8 public employes those
part-tima employees whoss service doas not axcead the lesser of 14 hours per wask or 35%
of the normal work week. New Jersey has adopted a standard that employaes must work at
least 1/6 of the normal work week to be considersd non-casusl. mmnm_oj_ﬁmm
18 NJPER § 23165 (NJ 1992). Finally, New York has utilizad a standard that smployment
is casust if (1) the employment is shorter than six weeks a year; Or (2) the employeses &re
required to work fewer than 20 hours a week: of (3) fewer than 60% of the employees in the
title return for at least 2 SuUCCcessive yesrs. State ot New Yerk, 5 PERB {3039 (NY 1972),
L.ghman Colleae Center For tha Parforming ARS. INC. 19 PERB §4541 (NY 1986} Therefore,
the naw standsrd is comparable to numerical standards used by other states to determine

whether amployeas are casual.
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Looking at othar public sector jurisdictions that utilize a multi-factored balancing test
to determine whether nmplbymant is casual also provides support tor our standard. These
states utilize different approaches to reach their dacisions, but their rgasoning and decisions
themsslves are extramaly simitar 10 the reasoning and decisions that would occur under our

standurd.

The decisional law of Pennsylvaenia provides a strong gxample. Pennsylvania courts
have dete-mined that for employment not to be casual, "{Tihe only requirement is that of a
‘ragularity of employment’ which must exist with a fair degree of fraguency as distinguished
from casual employses who perform an occasional job for a temporary purpose or hired as 8
matter of spacial engagement.” mmyni i Phi ig v ith
Pegnnsylvanig, 432 A.2d 637, 639 (Pa. Cmwith 1981}, quoting Dauphin _County
Commigsioneors, 7 PPER § 2 (1976} The decision further clarifies how this non-spacific
standard is applied, "..The inquiry is factual, and demands examination of all the
circumstances of the questioned employae relationship.” jd. Despite the vast differences
between the standards, docisions reached under tha Pennsylvania standard are in accord with
decisions that would have bsen reachsd if our new standard had bean apptied. n ons
decision & school district’s cafeteria/playground aides who worked at least 7 1/2 hours per
week ware not casual emptoyees. The controliing factor for the Pannsylvania board was that
they wara regularly scheduled. Accordingly, they did not require a substantial number of hours
to be worked. Cheltenham Township §gt'199! District, 12 PPER § 122739 {PA 1981). This
decision follos red an earlier case that found employeas regularly schedulad for 6 hours per
week not to be casual. Albert Einstein Medical Centaer v. Penn Labor Relations Board 330

A.2d 264 (PA 1975). Conversely, in a case where the employees were not ragularly
scheduled, but on call, the Board found it appropriate for substitute custodians who worked
more than 500 hours in a year not 10 be casual. Mﬂm@w 11 PPER §
11299 (PA 1980). The process and results are identical despite the different approaches.
And with our standard the numbaers are stated up front so guidance and consistency is

provided for parties in the {asbor managemant setting.
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Other states with these multi-factored batancing test approacheas aiso have decisionsl
law similar to that of Pennsylvania. |f employees are regularly scheduled they only have to
work 8 small number of hours to avoid bsing deemed casusl. In Wisconsin, for exampls, an
individua! who worked 4 hours every Wednesday was found not casusl. Monticelio Emplovegs
Association, 3 NPER 51-12086 (W' 1881). In New York, library amployess who worked loss
than 10 hours a week, but were regularly schedufed, wers not casusl. Plainviewy-Old
Bethpage Public Library, 15 PERB § 4035 (NY 1982). But for employees utilized on a
sporadic or on-call, as-needed basis it is much mors difficult for them to svoid being desmed
casual. For axample, in Florida, 8 city’s auxiliary officers wers casual bacsuse they worked
on an inegular basis and worked a small fraction of the total hours worked by full time
employeses. City of Quincy, 7 FPER 1 12260 (FL 1881},

in sum, our new standard simply guantifies the decisional law that has devsloped
involving casual smploysss. Even those jurisdictions that utilize tha multi-factored balancing
test approach are reaching results similer to those which would be mandated by our new
numerical standard. Since the same rasult wili generally be reachad, we baliave that it is bast
to adopt a numerical standard that providas guidance to both iabor and management, reduces

cost and litigation, and provides for consistency in labor relations,

As in In re Mahoning County Dept of Human Servicas, SER8S 92-008 (6-5-92) this naw
standard will be applied prospectively. If the status of a class of employees’ has praviously
heen determined through stipulation or litigation, we decline to re-examing that status under
the new standard. If it is contended that the amployees’ situation has changed to justify a
changa of status, then the party advocating the change must demonstrate a change of status
undsr the stardard existing at the time of the original stipulation or litigation.? What standard

AWith regards to casuals, the only way this issue would arise is if the Employer contended
that presently certified employees have had a change in status to becoma casugl. For tha
Boar-1 to investigate the matter the Employsr would have to prove that the employees in
guestion would be casual under the thirty {30) day standard.
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is utifizod to decide tha instant controversy is immatsrial since the part-tima toll collectors

under aither the old or new standerd are not saasonal or casual amployess.

The hearing officer in his recommended determination, spplying the old standards,
determined that the part-time toll collectors sre neither "seasonsl® nor “casusl® smployees,
and thus are "public employees™® within the meaning of O.R.C. §4117.01(C).} The Board has
reviewed the record and egrees with *his conclusion. The part-tima toll coliactors also meet
the new standard. Sinco they are not regularly schedulad and are utilized in an on-cell, as-
needed basis, they would be required 1o meet the tota! hour and return {818 requiremants.
The part-time toll colltectors ss & classification avareged 781.81 hours® in 1992, and the
turnover rate was only 12%.2

Therefore, since the parttime toll colloctors are determined not to be casusl
employees, the Board directs thst a representation election bs hald in the appropriats unit of
all part-time toli collectors.

Owaeans, Chairman, concurs.

MASON, Board Member, concurring:

While | concur with the majority opinion that tha part-time toll collactors employed by
the Ohio Turnpike Commission are not casusl employeas, i differ with the maans by which

they reach this conclusion. This case pressntad SERB with the oppoitunity to rethink its prior

numerical standard for determining casual smployee status. Howavaer, in their abandonment

*Hesring Officer’s Recommended Determination Conclusion of Law 3.
‘Stipulations of Fact 37.

*Hearing Officar's Recommended Determination page 8. This figura was derived from the
record of tarmination datss incorporated in attachment 13 to the Employer's brief.

-
g

J

-



Opinion

Case No. 92-REP-09-0194
Novembsr 24, 1993

Page 9 of 12

of one numerizel approach for another, | beliave my colleagues feiled to seize the opportunity
to join the majority of other public sactor jurisdictions and the Nationat Lebor Relztions Board
(NLRB) by utilizing a quslitative analysis for doing so.

The propar identification of casual amployee statusis a quualitative datarmination which
dogs not readily fend itsell to quantitotive analysis, but instasd requires in &ach instance
carefut examination of various distinguishiing fectars that othsrwise sre automaticatly ignored
whan bright ling numaerical standards are utitzed. Inherant in the pitialls of & numarical
approacty is tho ingbility to evaluate by record evidence seversl critical factors which are
assantial for properly assessing tha employer-employsa work relationship, ang thus the
emptoyment status of the amployeels) in question. Among others, thass essentis!

considarations includa:

" Whoether the employases work "on cai® as opposed to 8 reguiar schadule;

2} Whether the ernployees have a right 10 refuse assignments without
ponalty;
3 Whather the employer gusranteas the employsas 8 minimum number of

hours or days of work: and

4) Whether there is a reasonable expectation of continued employmant.®

Anothor qualitative factcr aven more important, but left unconsidsrad under a strictly
numarical bright line test, is the nature of work pariorined for the employsr by the employssl(s}
in qusstion and whathar that work is an integrel part of the employer's businass. My decision
that the toll waorkers in this case weare not casual employess was not premisad upon tne
number of hours or davs they workad, or svan upon their rate of return. Instead. tha most
parsuasive indicstor for me was that the rscord supported tha conclusion that the work

relationship between the Ohio Turnpike Commission and ths pan-tima toli workers weas such

‘Tavlor Faderation of Teachers v. Tavior Board of Edugation, 10 NPER MI-19053
(2-10-88).
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that the latter ware not meraly individuats hired to occasionally o tempovarily  “fillin® for
planned ¢or unpianned abwsancas by ragular workers, but ware in fact 8 3ubstantisl, integral and
continuous part of the workforce. Claarly, without thae sarvice of these employass, the
Turnpike Commission would be forced to hire additional tull-tima werkers.” Tha part-tims toll
workers actually supplemented the emsloyer's workiorce and their regulsr and continuad use
was gssantial to the Turnpike’s day to day oparstion, thus making them moere than a casuel

part of the workfoice.

Pursuant to tne naw standard adoptad in the mejofity opinion, the relativaly fow nurnbar
of days and/or hours workad (i.a., 500 hours or §2.5 standacd work days) and g ralatively hign
rate of turnovear (i.0., 40%) are solely conclusive of whathar amployeas are casual. | disagrae.
Morg compsliing in this determination is careful consideiatind of the quahiativa factors
snumeratod sbove, which are automatically axcluded lrom consideiation once the numerical
thrashold is met. In tha casa bafora us, uhhization of 8 numencs! standard prevented the Board
majority from thoroughly assassing gl thve variables that togethar ara determinativa of cesusl
status. Once it was determinad that the part-time toll workers had workad the threshold
amount of deys and/or hours and met the rate of return sat by the new standard, the majority’s

decision completely ignored othar partinent information.

The other parsuasive indicstorsin th.is case include: the lact that thess employass ware
raquired to successfully complata & probationary period; tha fact that thay raceived uniforms
which had to be retwrned when the amployment retationship was saverad; the fact that
parsonnal filtes ware maintained for aach smployes documenting thair performance and status
of amploymant:; and that although they had the right to refuse assignmants, if this option wara
too frequantly exarcised, they could be penalized. These facis do not requise any consideration

urdar 8 quantitative analysis, but ware pivotal for me in my dotermination that thess workers

Turnpike Commission rasponss to quastion by Boa.d Mambar at the hearing: "They'l
(part-time toll workers) fill in holes in the scheduls....Becauss it's & 365-day, 24 hour
operation, the schedule is not necessarily completeiy coverad by fuli-time {(employees).”
Transcript, pgs. 55-56.
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ware not casually employed.

The infloxibility of a numaoricsi standard impedes taking into considsration such relavant
factors as noted above, and thus resultz in only 8 supatficial analysis of an important issus.
Although 85 it happens. these particular amployeas mst the numarical pretaguidites undor
SERB's new standard and accordingly ware not deamad casual, thers is no fikelhood that
future situations with employess sirilardy situated will yisld the same result should the
numarical fastors not be mat. Indeed. in this vary case, even though covoral non-numarical
factors indicated that the part-ume *oll workers wasa mots than casually amployad with the
Turnpike Commission, under the Board's new figid nurt.srical standard, their status would have
been doterminad casual had thoy been shoet by sven one hall &n hour or day of tha required
time. Undoubtedty, claar bright ling numarics! standards facilitate SERB's administrative
alticioncy; howaver, fast snd axpedient rasults de not nacossarily translate into just and
squitablo onas. Since numbers alona fail to bring into parspactive the uniqueness of sach work
place anvironmant and the rglationship botween the employar and smployess, | batieve SERB
is erring in adopting a nur Jrical standard to distinguish casus} gmployees from other ragularly

amployad public umployeas for the purpose of collective bargaining.

Finally, 1 would be remiss if bafc.e corcluding | did not state for the racord my
objections to the new standard adopted by tha majority fo determining *seasonal® employae
status and tha timing of such snnouncamant. Although the psarties wers invited to argue befora
the Board whether the currant standard for defining ¢asusl and saasonal smployess in Chio
should be maodified. announcemant at this tima of 8 now standard for detarmining saasonal
employee status is premature. In tha prosent matter, no actua! cese or controvarsy exists
regarding seasonal employao status, snd therstore wa tack sufficientinformation to depart from
Our present standard in favor of one arbitrerily salected. Since clearly tha issus hars wag
whathsr or not t.  mmployess involved were “casusl®, the record is devoid of BnYy parsuasive

srgumants or evidence in support of modifying the sessonel standard at this tima.
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Asida from the timing of this modification, | 8m furthar opposed to the new standard
for seasonal omployses bacsuse it practically miriors the regquiramants for that of casusl
employess. Thesa are twu »ntiraly cistinct axamptions and the stendards for determining each
shauld reflect this. Reducing the numusr of haurs worked, i.a., from fourteen (14} wesks, and
adding consideration of the rate of return ats in my opinion completely irralavant in dstermining
whather or not smployees are "seasonal”. Instead, what is important is that which was better
raflactod in the previous standard: vshether tho employses in quastion wortk a cortain regular
geason or pariod of the year performing soms work of actlivity limited to that season of period
and whother that empicyment dogs of ¢oos not excead 8 specifiad number of days of waooks

reasonably comparable to the average numbar of days in 8 $8850N,

writersApk.ps
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