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STATE EMPLOYMENT RELATIONS BOARD 

In the Matter of 

United Electrical Radio arnl Machine Workers of America. 

Employee Organization, 

and 

Ohio Turnpike Commission. 

Employer. 

CASE NUMBER: 92·REP·09-{)194 

POTTF.NGER, Vice Chairman: 

On September 2. 1992. the United Electrical, Radio and Machine Workers of America 
(Employee Organization! filed a Petition for Representation Election, supported by a sufficient 
showing of interest, seeking to represent all part·time toll collectors arnployed by the Ohio 
Turnpike . On September 17. 1 992. tho Employer filed a position statement objecting to the 
Employee Organization's petition on the basis that the proposed bargaining unit consists of 
seasonal and/or casual employees. 

The matter was directed to hearing with the hearing officer issuing his recommended 
determination May 17, 1993. With its exceptions. the Employer filed an application for oral 
argument. This request for oral argument was subsequently granted by the Board, and oral 
argument was heard b1• the Board on August 25th on the iss!Je: "Wr.dther SERB's current 
standards for defining casual and soasonal employees should be modified.' For the reasons 
s~atod billow the Board concludes that a new standard is appropriate. 

I. 

Ohio Revised Code (O.R.C.) Section 41 17.01(C)(131. defining a public employee, 
excepts •seasonal and cast;el employees as determined by the state employment relations 
board. • In !.O.....Ie Hemiltojl Countv Welfare Dept, SERB 85..<JOS (3·14·85), the Board 
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determined: 

1) Casual employees are those employoes hired at various times throughout 

the year for specific tasks or.d whose employment doos not exceed thir1Y (30) 

days. 

2) Seasonal employees are those employees who work a certain regular 

season or period of the year performing soma work or activity limited to that 

season or period and whose employmer.t doos not exceed fourteen ( 14) weeks. 

The Board has consistently applied these definitions to all acted employees who seek 

representation or protection under Chapter 41 1 7. 

Applying this standard over the yaars and comparing it to those developed by other 

~ublic jurisdictions, we conclude that a new standard is reqwed to exclude thosa employees 

who engage in employment that is truly casual or seasonal. Therefore, the Board seeks to 

develop a new standard that batter addresses the realities of the employment relationship. 

Surveying tha legal landscape, we are persuaded that the new standard could basically 

take one of two directions. It could either be a numerical stsndard similar to the o"~ t'1o 

Board presently utilizes. or a multi-factored test which would require that in each instance the 

parties and the Board examine a number of factors end balance thom to determine whether 

the employees are casual. For a number oi compelling reasons, the Board chooses :o retain 

a numerical standard for identifying casual and seasonal employees. Our experience over the 

years indicates that a numerical standard is easy to apply. provides parties with the necessary 

guidance in identifying public employees. and limits litigl'tion so that public employees can 

proceed quickly to representation elactions. Because the definition we apply determines 

whether individuals enjoy the protections afforded public employees under the Collective 

Bargaining Act, it is par1icularly desirable for employee .>"QIII'!izations and the individuals 

themselves, that their status and rights under the law be e'tablished with clarity on an 

objective basis. Otherwise, uncertainty as to status may chill the exercise of protected rights 

by individuals and create confusion among employers and employee organizations as to their 



Opinion 
Case No. 92-REP-09-0194 
Novflmber 24, 1993 
Page 3 of 12 

responsibility to bargain for certain employees and, in the case of employ&a orp,1nizations, 
their responsibility to represent them. Such confusion can lead unwittingly to unfair labor 
practices by labor and menagement, and should be avoided where a reasonable alternative 
exists. 

Wo are convinced that as long as the numerical standard is realistic, it presants an 
alternative which will work as well as any non-numerical, multi-factored balancing test in 
determining whether employees are casual or seasonal. The vice in the current standards for 
casuals and seasonals is not that they ore numerical but that they ere simply too low to 
eliminate employees who do not have a regular and substantial relationship with the employer. 
It is not 11 realistic measurement of casual and seasonal employment. 

Accordingly, we adopt the following standards: 

Casual employees are those employees who ere assigned on an 
on call or as needed basis to supplement the work force and 
either: 

1) averaged in the aggregate lass than 500 hours over the 
previous year; or 

2) among whom less than 60% who worked one year returned 
for the following year. 

Seasonal employees are those employees who work a certain 
regular season or period of the year performing some work or 
activity limited to that season and either: 

1) averaged in the aggregate less than 500 hours over the 
previous year, or 

2) among whom less than 60% who worked one year returned 

··' 
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to employment the following year.' 

These standards are for job classifications. If t1 classification meets the requirements, 

then all members of the class are considered not to be casual or seasonal, even though 

spocific individuals may or may not meet the requirements. 

Based on our own experience and that of other jurisdictions whose cases we have 

reviewed, we are confident that this now test is a better measure of whether amployeas have 

o regular end substantial relationship with their employer and whether thsy have e reasonable 

expectation of continued employment so as to warrant granting them rights under Chapter 

411'7. No matter what the jurisdiction or the test, some common factors are always sought 

to be addressed: number of hours, number of days, regularity of employment, how integral 

the employees are to the 9mployer's operation, expectancy of continued employment, 

whether tha employees are regularly scheduled or on call, and the right of refusal of 

assignments. By requiring additional worktime, our new standard addresses ell of those 

factors and concerns. 

First. employees who are regularly scheduled are not addressed by our new standard. 

Normally employees who are regularly scheduled are not casual employees. If employees are 

regularly scheduled it follows that they have a stronger employment relationship. Their 

employment is regular, integral to the employer's operation and accordingly they enjoy a 

reasonable expectation of continued employment. However, we do not rule out the possibility 

that in some future case a group of regularly scheduled employees will work an amount of 

1Contrary to our concurring colleague, we believe it is appropriate in this determination 
to adjust the standard for seasonal employees consistent with the new standard for casuals. 
The seal!onal standard was fully argued before us both in oral argument and in the briefs. 
Moreover the concepts of casual and soasonal work are so intertwined that in at least one 
jurisdiction, New York, the casual standard simply evolved from the seasonal standard. As 
to rate of return, wa find it relevant to seasonal employees because it is a measure of whether 
an individual has a reasonable expectation of continued employment and substantial 
connection to the workplace. 
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hours so insignificant that their employment will be deemed casual. 

For those employees who are utilized in an on-call or as-needed fashion the 

employment relationship is more tenuous, so the mora stringent hours and return rate 

requirements must be met before their employment is determined not to be casual. A total 

yearly hours requirement is desirable because it eliminates the confusion ovor hours and days. 

It produces a sliding scale, where if employees work more days, fewer hours par day are 

required and vice-versa. Working 500 hours par year reQuires an average of nearly 10 hours 

a week, which demonstrates that the employment is regular and important to the employer's 

operation. The right to refuso assignments will also be reflected in the total hours amassed. 

If omployeos are granted the right to refuse without any penalty, that fact will be reflected 

in the fact that the &verage number of hours for the classification will be lower. Finally, 

reasonable expectation of continued employment is addressed by the 60% return rate 

requirement. 

Looking at other public sector jurisdictions, the new standard is similar to numerical 

standards adopted by other states. Minnesota's Public Employment Labor Relations Act 

Section 179A.03 Subdivision 14(el excepts from the definition of a public employee those 

part-time employees whose service does not exceed the lesser of 14 hours par week or 35% 

of the normal work week. New Jersey has adopted a standard that employees must work at 

least 1/6 of the normal work week to be considered nOn-{;asusl. Orange Board of Education, 

18 NJPER 1 23165 (NJ 1992). Finally, New York has utilized a standard that employment 

is casual if ( 1 I the employment is shorter than six weeks a ya11r; or (21 the employees ere 

required to work fewer than 20 hours e weak; or (31 fewer than 60% of the employees in the 

title return for at least 2 successive years. §tate of !::Jew Ypr[l., 5 I'ERB ,3039 (NY 19721. 

Lghman ColleaQ Center For the Performing Arts. Inc .. 19 PEAB H541 (NY 19861. Therefore, 

the naw standard is comparable to numerical standards used by other states to determine 

whether employees are casual. 
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Looking at other public sector jurisdictions that utilize a multHoctorod balancing test 

to determine whether employment is casual also provides support for our standard. These 

states utilize different approaches to reach their decisions, but their reasoning and decisions 

themselves are extremely similar to the reasoning and decisions that would occur under our 

stondurd. 

Tho decisional law of Pennsylvania provides n strong example. Pennsylvania courts 

hove dete·mined that for empk>vment not to be casual, "(T)he only requirement is that of a 

'regularity of employment' which must exist with a fair degree of frequency as distinguished 

fmm casual employees who perform an occasional job for a temporary purpose or hired as a 

matter of special engagement. • Community College of Philadelphia v. Commonwealth of 

f!UlQAYM!niJ!., 432 A.2d 637. 639 CPa. Cmwlth 1981 L quoting Daychjn CountY 

l&ro~~].Qn.QIS. 7 PPEA 1 2 ( 197 6). The decision further clarifies how this non·spacific 

standard is applied, • .. The inquiry is factual, and demands examination of all the 

circumstances of the questioned employee relationship." l!i. Despite the vast differences 

b!ltween tho standards. decisions reach ad under the Pennsylvania standard are in accord with 

decisions that would have bean reached if our new standard had been applied. In one 

decision a school district's cafeteria/playground aides who worked at least 7 1/2 hours per 

week ware not casual employees. The controlling factor for the Pennsylvania board was that 

they were regularly scheduled. Accordingly: they did not require a substantial number of .hours 

to be worked. Q.ul!teoham Township School~. 12 PPER, 12219 (PA 1981). This 

decision folio> ted an earlier coso that found employees regularly scheduled for 6 hours per 

week not to be casual. Albett Einstein MQ(lical Center v. Penn Labor Relations Board 330 

A.2d 264 CPA 19751. Conversely. in a case where the employees ware not regularly 

scheduled, but on call. the Board found it appropriate for substitute custodians who worked 

more than 500 hours in a year not to be casual. Hopewell Area School District. 1 1 PPER 1 

1 1299 (PA 1 980). The process and results are identicsl despite the different approaches. 

And with our st&ndard the numbers sre stated up front so guidance and consistency is 

provided for parties in the labor management setting. 
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Other states with these multi-factored balancing test approaches also have decisional 

law similar to that of Pennsylvania. If employoes are regularly scheduled they only have to 

work u smell numbor of hours to avoid being deemed casual. In Wisconsin, for example, an 

individual who worked 4 hours every Wednesday was found not casual. Monticello Emolovess 

AssocjatjQJl, 3 NPER 51·12085 (WI 1981). In New York, library employees who worked less 

than 10 hours a weak, but were regularly scheduled, were not casual. P!aioyjew·Oid 

f)ethoaae ">ublic l.ibrary. 15 PERB , 403!\ (NY 19621!. But for employees utilized on a 

sporadic or on-call, as-needed basis it is much more diff1cult for them to avoid baing deemed 

casual. For example, in Florida. a city's auxiliary officers ware casual because they worked 

on an irregular basis and worked a smell fraction of the total hours worked by full time 

employees. Q.ty, of Quincy. 7 FPER , 1 2<'60 (FL 1981 ). 

In sum, our new standard simply quantifies the decisional law that has developed 

involving casual employees. Even those jurisdictions that utilile the multi-factored balancing 

test arJproach are reaching results similar to those which would be mandated by our :leW 

numerical standard. Sin<:e the same rasult will generally be reached, we bt'lliava that it is bast 

to adopt a numerical standard that provides guidance to both labor and management, reduces 

cost and litigation, and provides for consistency in labor relations. 

II. 

As in In re Mahoning County Qept of Human Services. SERB 92-()06 (6·5·92) this new 

standard will be applied prospectively. If the status of a class of employees' has previously 

been d,;tarr.~ined through stipulation or litigation, we decline to re-examine that status under 

the new standard. If it is contended that the employees' situation has changed to justify a 

chl'nlle of status, then tile party advocating the change must demonstrate 11 change of status 

under the ste,..dard existing at the time of the original stipulation or litigation. 2 What standard 

UZ& 

"VIIith regards to casual:., the only way this iss!J(I would arise is if the Employer contended 

that presently certified employees have had a change in status to become casual. For tha 

Boar i to investigate the matter the Employer would have to prove that the employees in 

question would be casual under the thirty (30) day standard. 

I!'NI 
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is utilized to decide the instant controversy is immaterial since the part-time toll collectors 
under either the old or new standard ere not seasonal (>I" casual employees. 

The hearing officer in his recommended determination, applying the old standards, 
determined that the part-time toll collectors ere neither "56asonal" nor "casu<~l" employees, 
and thus ore "public employees• within the moaning of O.R.C. §4117 .01 (C).' The Board has 
reviewed the record and agrees with 'his conciL•sion. The part-time toll collectors also meet 
tho new standard. Sinco they are not regularly scheduled and are utilized in an on-call, os· 
needed basis, they would be required to meot tho total hour and return rate requirements. 
The purt-time toll collectors as e classification averaged 781.81 hours' in 1992, and the 
turnover rate was only 12%.' 

Therefore. since the part-tin-.e toll col:octors are determined not to be casual 
employees. the Board directs that a representation election be held in the eppropriats unit of 
all part-time toll collectors. 

Owens. Chairman, concurs. 

MASON, Board Member, concurring: 

While I concur with the majority opinion that the part-time toll collectors employed by 
the Ohio Turnpike Commission are not casual employees, I diller with the means by which 
they reach this conclusion. This case presented SERB with tha opportunity to rethink its prior 
numerical standard for determining casual employee status. However, in their abandonment 

3Hearing Of!icer's Recommended Determination Conclusion of Law 3. 

•stipulations of Fact 37. 

"Hearing Officar's Recommenned Determination page 9. This figure was derived from the 
record of termination dates incorporated in attachment 13 to the Employer's brief. 
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of one numerical approach for Another. ll>eliave my collvaguas !ailed to seize the opportunity 
to join the majority of other public sector jurisdictions and the National Labor RelatioM Board 
(NLRB) by utilizing a qualitative analysis for doing so. 

Tho proper identificotion of casualentp,Joyoe 51at\JS is a Ql.'alitetivo determination which 
does not readily lond itself to Ql..antitotiva Bllalysis, l>ut instead reQuiras in 68Ch inst&nca 
careful examination of various distinguishillg factors that otharwi3e are automatically ignored 
whon bright fino numerical standards aro util'zod. lnhoront in the p'tlalls of a numerical 
approach is tho inubility to avai-Jate by record ev1dance several critical facto!s which are 
essential for properly assessing the Qmployer·omployaa WO!k relationship, and thus the 
employment status ol thB employoe<sl in Quastion. Among others. these essential 
considerations include: 

1) Who thor the employees work ·on cat!' as opposed toe regutar schedule; 

2) Whether the employees havd o right to refuse e!lSignments without 
ponolty; 

3) Whether tho employer guarantees the employees a minimum number of 
hours or days of work; and 

41 Whether there is e reasonable expectation of continued employment.• 

Another qualitative factor even more important. but left unconsidered under a strictly 
numerical bright line test. is the natura of work performed for the smployer by the employee(s) 
in question and whether that work is an integral part of the employor's business. My decision 
that the toll workers in this casa were not casual employees was not premised upon tne 
number of hours or days they worked, or even upon their rete of retmn. Instead. the most 
persuasive indicator for me wss that the rscord supported the conclusion that the work 
relationship between the Ohio Turnpike Commission and the part·tima toll workers was such 

6"faylor Federation of Teachers y. Taylor Board of Education. 10 NPER Ml-19053 
(2·1 0-881. 
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that the lettor were not merely i()(Jividu.als hired to occasionally Of tompOotoritv "(11!-in• for 

plunnad <'I unplanned ab~encas by regulnr wOotkers, but ware in fact e lubs.tantiet, it\lagraland 

continuous part of tho wo·rkforco. C:oerly, with()Ut tha 5ervico of :l'las.o employees, the 

Turnpike Commission would be forced to hire eddition~lluiHirna wotkers., Ths part·tima toll 

workers actually svpplamc11/ed the omS>loysr's workfor.:e erld their regular and continued use 

was essential to tho Turnp-ike's dey to day op.oretioo, thus makin.g them mora than 11 c~sual 

part 'lf tho workforce. 

Pursuant to !no now standard ~doptod in the rnejo1ity opinol)tl, tho reletivelr low m•mber 

of days and/or hours worked (i.o., 500 hours 01 62.5 standard wo1k. days! end a relatively hign 

rata of turnover (i.o .. 40%) are solely con~lu.s.ivo of whether omp.loroes ura casual. t dis.agraa. 

Moro compelling in this determination is careful considaratiNl of the qualitative factors 

emJmorotod obovo, which aro automatically exclu•dod from cons>cle;ation ooce the numerical 

threshold is met. In tho coso before us. utilization of e numeric.al sterlderd p<ovtmted tho Board 

majority from thoroughly assas.singltll thu \'Miables the: together ~re determinative of C!lsual 

status. Once it was determined that the part·tim& toll wNkr.rs had worked the threshold 

amount .,f deys and/or hours and met the rate of return sot by the now star'ldard, the majority's 

decision completely ignOfed othor pertinent information. 

1110 other persuasive indicators in this case inclc;de: the fact that the~e employees war!! 

reQuired to successfully com plata a probationary parioo; tba fact that they received uniforms 

wt1ich had to be rllturned when the employment rotations.h.ip was s.a·,ered; the feet that 

pafsonn<JI files were maintained for each emp.loyaa documentin.g thair performance end status 

of employment: and that although they had the right to refuse assignments, if this option ware 

too freQuently exercised, they could be penalized. These facts cio not require an~ coosidere•ion 

ur.dar a quantitativa analysis, but were pivotal for me in my dotermination that these workers 

7Turnpike Commission response to question by Sc;a, d Member at the hearing: "They'll 
(part·tima toil workers) fill in holes in the schedule .... Because it's a 365-day, 24 hour 
operation, the schedule is not necessarily comj:'leteiy covered by full-time (employees).· 
Transcript, pgs. 55-56. 
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wore not casually employed. 

The inflexibility of a numoricai star~dard impade3takin.o into consideration SliCh relevant 
factors as notod above, and thus rosultc in only a suparhc;i.sl ar.slys.is of an impo.rtant issue. 
Althllugh a~ it happens. those PMticular employo·es mot the numerical p¥eraqui3itas und~r 
SERB's now standard and accordingly ware not doamod casual, thoro is no likelihood the! 
futuro situati0~1S with ornployces sir.1darlv s.ituatod will yield tho same result should the 
numoriCtll fa;tors not bo mot. lrldood. in this vor1• cas.tl, even though tovorol non·numorical 
foctors indicated thot the pMt·t,mo •o.JI wo~kors w~1o mow than casually employed with the 
Turnpiko Commission. undor tho Bonrd's new rigid nvrr.Mica: stan-dard, their status would have 
boon duterrninod cosuol had thoy btl on shoot by avon oo·a hall an hour or day of tho required 
timo. Undoubtedly, clear b~ight lir}O numoric~l star}dards facilitate SERB's sdministretivo 
officioncy; hownvor. fast end oxpodient results do not n.ecos.s.arily !lonslato into just end 
oquitablo onos. Since number~ alono fail to b:ir}g into perspective tho u.niquanoss of aech work 
placo onviron,nant ond tho relationship between the employer aiXI employees, I believe SERB 
is mrir10 in adoptinQ a nurr Jrical stomft1rd to distin.guish casual employees hom other regularly 
ornployod public ~•mj)loyeos fo.r the purpose of collective bargaining. 

Finally. I would btl remiss it b<lfv:o cor-.cludil'g I did not state for the record rr.y 
objections to tho now standard adopted by the majolit~· for determining 'seasonal' employee 
status and tho timing of such anno"n~arnant. AlthotliJh the parties were invited to argue before 
\he Board whather th~ current standard fo! defining casual gr.d seasooal amployoas in Ohio 
should b<J modified, onnouncornont at this time of a n·ew standard for detormining seasoMI 
employee status is premature. In th·G pros.ent matter, no a:::tual case or controversy exists 
regarding seasonal amployao stet us. and tharat~e wa lack sulticiaflt information to depart from 
our present standard in favor ol 0110 arbitrsril~· selected. Since clearly the issue her-J was 
whether or not t: smployaas involved were 'cRsual', the record is devoid of any persuasive 
arguments or evidence in support of modifying the seasonel standard at this time. 
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Aside from tho timing of this modification, I em further opposed to the now standard 

for seasonal employee~ oocause it practically mirrors tho requirement& for that of casual 

employees. Th<-Sfl ere two .,r.tiraly d's tinct exemptior.s and the siet'derds for determining each 

should reflect this. Reducing the nummH o' l11vrs worked, i.e .• from founean (14) weeks, ond 

adding consideration of tho rate of return art. in my opinion completely irrelevant in determining 

whether or not employees ere ·~~esonal". Instead. what is important is that which was oottor 

reflected in the previous standard: whether the employees in Question W(){k e cortain regular 

season or period of the year performing soma W(){k or activity limited to that Sl!BSon or ptlriod 

and whether that employment doos or doos not axcoed a spt~cified numb-er of days or weeks 

reasonably comparable to tho average number of days in o s-eason. 

writersttpk.ps 
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