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STATE OF OHIO
STATE EMPLOYMENT RELATIONS BOARD

In the Matter of
State Employment Relations Board,
Complainant
and
Ohio Association of Public School Empioyass,
Respoadent.

CASE NUMBER: 52-ULP-04-0209

QPINION

POTTENGER, Vice Chairman:

This case comas before the Board on sxceptions from a Hearing Officer’s Proposed
Order. The undarlying unfair labor practice chargs was filed by Carol Walender (Intervenor) ani
Katherine Whitney' against Ohio Association of Public School Employees (Respondent,
OAPSE). The charge alleged that the Respondent had failed to fairly represent the Intervenor
in 8 dispute involving the interpretation of a seniority clause in the collactive bargaining
agraement between OAPSE and the Per'rysburg Loca! School District {School Board) by
alfegedly supporting the local union president in the griavance procsdure because of her
position to the detriment of the Intervenor. For the reasons stated below, wa agree with the
hearing officor that the Respondent dic not violate Ohio Revised Code (O.R.C.)
§4117.11(8)(1} or (B}B} by its conduct with respect to the intervenor’s grievance.

"Whitnay admitted she sufferad no damage and eventually did not pursue the charge.
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The Intervanor and Kathleen Fox, the president of OAPSE Chapter 242, are bus drivers
employed by the School Board. The Intervenor had besn hired as substitute on March 12,
18984, more than six months before Kathlaan Fox, who was hired as substitute on October
8, 1984. Howevor, Fox was the first to enter into 8 contract as bus driver, on March 1,
1985. The Intervenor received her first contract as a bus driver later in the ysar, in August 26,
1885. Thus, ‘f seniority is calculated from the date of hira, Walsnder has more saniority than
Fox, but if sen ority is calculatad from the date a contract is received, Fox has more saniority
than Walander.

On January 1, 1991 a new collective bargaining egresmant went into affect. This
contract, for the first time, awardad kindergarien bus routes by seniority, and its saniority

clause road:

"Seniority shall ba defined as the total langth of sarvice with the
Board in a particulsr job cigssification. An individual ebout to be
laid oft may bump an employes in another ciassification who has
less seniority in said classi.fication.' Respondent’s Exhibit 1.
(Emphasis addsed).

In the prior collective bargaining agreemant, in effect during the years 1888-1890, the
seniority clause read:

"Seniority shall be definad as uninterruptad lsngth of continuous
service with the Board in a perticutar job clessification computed
from the latest date of hire ur appointment to their ¢’assification,
Seniority shali be computed from the first day the employss
starts actual work under a sontract with the Board of Education.”
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Respondant’s Exhibit 4. {Emphasis addad),

In October, 1991, Darisne Stoll, & bus driver amployad by the School Boerd, filed a
grievance claiming that because she had grester ssniority, sha was ontitled to Fox's

Kindergarten route . Stoll won her griavance and bumped Fox.

On December 11, 1981, Fox filed a grievance clairning she was sntitled to Walendar's
route since Walander had loss seniority. The School Board sustained Fox‘s grisvance and
assigned her the disputed route. Walendar then filed on Januery 13, 1991, & grievance
protesting the School Bosard's decision in Fox's grievance. It was denigd by her suparvisor,
and this docision was subsequently upheld by the School Board on appeal. Tha Intervenor
was rapresented satisfactorily, according to her own testimony, throuphout tha grievance
proceedings by OAPSE local 242 Vice-Presidant Robart Carr. OAPSE, though, took the
position that under the collective bargaining agresment Fox has more ssniority than Walendar
and thus Fox should have the disputed route.

il.

The issus before us is whather the Respondent, by the way It rapresentad the
Intervenor in processing her greivance, and by supporting Fox's position on the collactive
bargaining agresment, bresched its duty of fair representation in acting arbitrarily,
discriminatorily, or in bad faith.

At the outset it should be stated that any prafargnce by an employee organization in
supporting one unit membaer over gnother for the reason that the preferred ons is 8 union
official is clearly an act of discrimination and bad faith in violation of the duty of fair
representation. Thus, employse “Iganizations should be on notice that spacial care is
warranted whanever a contractual clause is in disputs batwaan twao unit mambers, one of
whom is a union official.

—~ &
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In the case bofore us. though, thora 13 nothind in the record 10 support any silogation

that the union's inturpratation ol the collactiva bargaining sgresment regarding senicfity, o
its conduct in reprosenting Watendeor, was 11 60y way influancod by the tact that Fox wes the

local prasident.

Comptainant and Intarvenor alacaed great emphasis 0N the fact that the last sentante
of the seniority ctauso in the first agroomaont’ was excluded from ths most tenent agraement.
However, aven without this sentanca, thg meaning romains unchanged. Undor either
agrearmneant it can reasonabiy ba concluded that seniodity should ba celculatsd from the dats
a contract is raceivod whan an employee is placeding spacific classification. Chuck Roginski,
& fiold reprasertative for OAPSE who helped negousta the contrect, testified without
contradiction that the clause was ra-wordod (o dosl with lay-oft concarns. Hb said the union
wanted to avoid situations whore 8 membar racsives a piomotion after 5 years of soivice
an.! then loses his job bscavuse he has hittls seniotity in the now position.  With this new
clause he can rogain his old position, if ha has greater saniority than someons presently in his
old position. (Transcript p. 27%-276). Roginski also emphasized that seniority doas not bagin
to build until a contract is receivad with the Schoot Board. {Tianscript 275}

Applying the facts to this ¢lause, it is reasonable to concluda that Fox has graatar
seniority than Walender. Their datas of hire are irrglavant because both were hired as
substitutes and thus were not mambsrs of the bargaining unit and dig not accrue saniority.
Fox antered into hor first contract 8s a bus driver March 4, 1985, Walonder enterad into her
first contract as § bus driver August 28, 1985. Therefors, Fox has a greater length of sarvice

with the Schoo! Bogrd in the classification of bus driver.

ganiority shall be computed from ths first day tha employss starts actual work under &
contract with the Board of Education.”

i
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What complicated matters was that the suparviso, Dave 8Brigand, assured Wale.ndor
that sha would not lose har seniority wiwen she refused the first contzact oifered to her. He
tastifiad that seniority could be computed either from date of hire o from dats of first sontrast
because the practice 3ince 1978 had baen to computa trom date of hira it 8 drivar was oifersd
a route and for soma reason declinad 10 accapt the offar. (Transcript 192-194) This is why
the fiold trip ist (SERB Exhibit 7), and the eatliar seniority lists (Raspondant Exhibits 3 and 6}
show Walonder shead of Fox. Subssgusntly, on cf0ss axamination, Brigend testilied that the
School Board, with the assistanco of its lega! counsel and negotiating axparts, detorminnd that
this prior practico was incorrect. (Transcript 212-214). Additionally, there is nothing in the

contract that remotely authorizas this peactice.’

This is 8 case that has bean muddled by misundarstanding, changes and past practicas
that wore not cloarly docurnaented. Howavar, undar the seniosity clause in either of the two
coflactive bargaining agreements, Fox has to win. Neithar mentions datoe of hire as the proper
basis for calculation. and the latest contract specifically celis for total langth of service with

the School Board in a particulsr classification.® With that as the definition, Fox must pravail,

Thus. thera is nothing in the way the Respondent interpreted the senionty clauseain the
coltective bargaining agresmants to support any ciaim of violgtion of §4117.11{B}6) and
(B)(1). On the contrary, the saniority clsuses in both collective bargaining agreements support
the Respondent’s position that Fox h+ 1 more saniofity than Walendar regarding kindargarten
routes. Also, the only issue reised by the lintervenor regarding the way she was reprasentad
by OAPSE was har complaint that Roginski failad to return a few of her phone ~alis while har

grievance was being processad. However, the record shows that the union representative

3Yhe only time date of hire has been usad has been in side agraements nsgotiated privately
batvwean a supervisor and an individual srmployee.

A prarequisite to being in a particular classification is the execution of a contract with the
Board of Educaticn that specifies the employes’s classification.

U
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who represented the intersenot throughout the grisvance procedure was not Roginski but
Robert Carr, vice-president of OAPSE Local 242, with whoss represantstion the Intervanor
was satisfied, according to her own tostimony®. The record also shows that Roginski did not
tail to return Walandar's calls and that he actually consulted with Walandar and gave har his
opinion on the contract sgniotity clauss. Moraover, Roginski had & mesting with the School
Board's agonts and suggosted various disputs resolution mechanisins to resolve the dispute
on the seniority matter, and at Fox's grevance hgaring he advised the School Board that
Walendar was taking a position adversa to thal of Fox. Thuys, agein, there is nothing in the
record to support a violation of the duty to {air raprosantation.

AV

Finally, a fow words should be said about the procedural issue raised by the hearing
officer. The hearing officer recommandad that the Board dovelop & standard to allow hearing
olficars to entertain motions to dismiss mads at the close of the Complainant's casa-in-chief.
Spacifically, the hoaring ofticer recommendsd that tha Board adopt the standard for directed
verdict set forth in the Ohio Ruls of Civil Procsdure 5C{A) {Rulg 50{A)). We agree that a
procadure anabling hearing officers 1o grant tha utitization of motions to dismiss at the close
of Complainant’s case-in-chigf may, when.pmpariy used, enhance judicis! aconomy and save
timg and public resources. Howevar, we balieve such a procedure should bs used
conservatively. Granting & directad verdict could have the opposite sffact by rasulting in

®The Intarvenor, in her axcaptions argusd thet Fox sbusad her position of prasident when
she did not agres to have Carr present in the mesting of the Schoo Board at which Fox's own

Exceptions p. 8). This argument has no merit. No employss, union official or not, should have
to agres to hove at his/har grievance meeting & union official who is going to argus bafors the
smployer against the grigvant. The functinn of union officials in 8 griavance maeeting with the
smployer is to argus for the grisvant, not against. As & mattar of fact, Roginski, wha
rapressntsd Fox in this grisvance mssting, did advise the Schec! Boarg that Walander was
taking a position adversse to that of Fox. {F.F.i4},
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costly delays if the Board, desifing 10 hear all the avidance belfore making its determination,
must remand the casu to the hearing officer to fully develop the raco:d. In no case should
dismissal ba racommended simply on the pleadings or, as allowed by Rule 5C(A)(1), on the

opening statement of the opponont.

To summarize, motions to dismiss mads at tha cliose of tne Complainant’s case-in-chief
may be entertained by the hearing officers pursuant to the standard for diracted verdict set
forth in Rule 50{A}{4}, which statas the following:

"When granted on the evidencs. when a motion for e directed
vordict has been properiy made, and the tral court, sfter
construing the evidence most strongly in favor of the party
against whom the motion 15 diracted, finds that upon any
determinative issue reasonable minds could coms to but one
conclusion upon the avidence submittad and that conclusion is
adverss to such party, the count shall sustain the motion and

direct verdict for the moving party 8s to that issug.”

Obviously, the grant of 8 motion for diracted verdict by 8 hasring ofticer servas only as
a recommaendation that the Board dismiss tf\a cass. The Board may, aftes reviewing the record,
follow its usua' course, i.6., to adopt of rgject the haaring officer’'s racommandation, or to
remand the casa to the hearing officar to mors fully davelop the record. Also, once & mation
for a direcied verdict is granted, the hearing officer in the proposed ordaer shall analyze and

axplain in detail the reasons for grenting such motion.

Owens, Chairman, and Mason, Board Member, concur.

WHINE 1N £S5
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