
DT iJJIULOi ow a ow:s .... u \ • 

SOlll OPINION 9 3 - 0 2 1 
STATE OF OHIO 

STATE EMPLOYMENT RELATIONS E!OARO 

In the Mot1ar of 

State Employment Relations Board. 

Complainant 

and 

Ohio Association of Public School Employees, 

Raspo.ldent. 

CASE NUMBER: 92-ULP-04·0209 

OPIN!QN 

POTTENGER, Vice Chairman: 

I. 

This case comes before th~ Board on exceptions from 8 Hearing Officer's Proposi'J 

Order. The underlying unfair labor practice charge was filed by Carol W81ender (Intervenor) ani 

Katherine Whitney' against Ohio Association of Public School Employees (Respondent, 

OAPSE). The charge alleged that the Respondent had failed to fairly represent the Intervenor 

in s dispute involving the interpretation of 8 seniority clause in the collective bargaining 

agroement between OAPSE and the Per!ysburg Local School District (School Board) by 

allegedly supporting the local union president in the grievance procedure because of her 

position to the detriment of the Intervenor. F<>r the reasons stated below, we agree with the 

hearing officer that the Respondent did not violate Ohio Revised Code (O.R.C.l 

§4117 .11 (8)(1) or (8)(61 by its conduct with respect to the Intervenor's grievance. 

'Whitney admitted she suffered no damage and eventually did not pursue the charge. 
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II. 

The Intervenor and Kathleen Fox, the president of OAPSE Chapter 242, are bus drivers 
employed by tho School Board. The Intervenor had been hired as substitute on March 12, 
1984, mora than six months before Kathleen Fox, who was f1ired as substitute on October 
8, 1984. Howevor, Fox was the first to enter into a contract as bus driver, on March 4, 
1985. The Intervenor received her first contract as a bus driver later in the year, in August 26, 
1985. Thus. 'f seniority is calculated from the dote of hire, Walender has mora seniority than 
Fox, but if sen:ority is calculated from the data a contract is received, Fox has more seniority 
than Walandar. 

On January 1, 1991 a new collective bargaining agreement want into effect. This 
contract, for the first time, awordod kindergonen bus routes by seniority, and its seniority 
clause road: 

"Seniority shall be defined as the total length of service with the 

Board in a particular job classification. An individual about to be 

laid off may bump an employee in another classification who has 

lass seniority in said classification. • Respondent's Exhibit 1. 

(Emphasis added). 

In the prior coil activo bargaining sgreement, in effect during the years 1988-1990, the 
seniority clause read: 

"Seniority shall be defined as uninterrupted length of continuous 

service with the Board in a particular job classification computed 

from tho latest data of hire or appointment to their c'assification. 
Seniority shali be computed from the first day the employee 

starts actual work under a contract with the Board of Education." 

' 

1 
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Respondent's Exhibit 4. (Emphasis added). 

In October. 1991. Darlene Stoll. u !>us driver employed by tho School Board, filed a 
grievance claiming that because she had greeter .seniority, she was entitled to Fox's 
Kindergart911 route . Stoll won hor grievance end bumped Fox. 

On December 11, 1991, Fox filed e grievance claiming she was entitled to Welendar's 
ro11te sine~> Walender had loss seniority. Tho School Board sustained Fox's griovsnce and 
assigned har the disputed route. Walandor then filed on January 13, 1991, A grievance 
protesting the School Board's decision in Fox's grievance. It was denied by her supervisor, 
ond this docision was subsequently uph~td by the School Board on appeal. Tho Intervenor 
was represented satisfactorily, according to hor own testimony, throurhout the grievance 
proceedings by OAPSE Local 24.2 Vice-President Robart Carr. OAPSE. though, took tho 
position that under the collective bargaining agreement Fox has mora seniority than We lender 
ond thus Fox should have the disputed route. 

Ill. 

The issue before us is whether the Respondent, by the way It represented the Intervenor in processing her greivance, and by supporting Fox's position on the collective 
bargaining agreement. breac~oed Its duty of fair representation in acting arbitrarily, 
discriminatorily, or in bad faith. 

At the outset it should be stated that any preference by an employee organilation in 
supporting one unit member over another for the reason that the preferred one is e union 
official is clearly an act of discrimination and bad faith in violation of the duty of fair 
representation. Thus, employee _.rganizations should be on notice that spacial care is 
warranted whenever a contractuRI clause is in dispute between two unit members, one of whom is a union official. 
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In the coso boforo us. thou~h. thoro is nothifl!l in the ro·co.rd to suppo.r1 any aii~Qati:>n 

that tho ~.onion's int•Jrprotlltion of tho collo:tiva b.srgsirtin~ ~Qie·ament rogsrdi"l) seniority, o.r 

its conduct in reprosontir.g Wslondor, wes ;., ony w8v inllvencod by tho fact that Fo1< wes the 

locol proqidont. 

Complainant ond lnt'Jrvonor o.lecod groat omptl\a.~•s 0'1 tho lect th.al the !~1st S1!ntanca 

of tho soniority clouso in tho first agroomont' was oxclu.dod It om ths most r~-:ont agreement. 

However. avon without this ~ontonco. the meen;n)l romain..s uochsn.god. Uodor either 

ogroomont it can rvosonably bo concluded thet sor>iority should 00 celculated from the data 

a contract is rocoivod whon en employee is placed in e SJ)ocific c!essi!ication. Chvck Roginski, 

11 fiold roprosontativo for OAPSE who hoiP<Jd t\egotrato the cOfltrect, testified without 

contrndir.tion thAt tho ciDIJSO was to·wordad to dael with lov·off coocarns. He said the union 

wnntod to avoid situotions who to e mombor receives a p1omotion after ~ 5 veers of so1vico 

en' ~hen losos his job l>ocauso ha ltas littlo ~.onioritv in tho now position. With this new 

claur.o ho can regain his old position. if he ha:l greater saniority than soma one presently in his 

old position. (Transcript p. 27 4 · 2 7 6l. Roginski also emphasized that sonicuity doss not begin 

to build until a controct is racei11od with tha School Boord. {Transcript 275). 

Applying the facts to this clause. it i~ reasonable to conclude that Fox has greater 

seniority than Walendar. Their dates of hire are irrelevant because lxlth were hired as 

substitutes and thus wore not memb<>rs of tho bargaining unit end did not accrue seniority. 

Fox entered into hor first contract as a bus driver March 4, 1985. Wslonder enter11d into her 

first contrar.t as a bus driver August 26, 1985. Therefore, Fox has a greater length of service 

with the School Bor.rd in the classification of bus driver. 

2" Seniority shall be computed from the fh·st day the employee starts actual work under a 

contract with the Board of Education. • 

I~) 
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Whet complic~tod mAtters was that the suparvis-Ol, Dave Brigand, as.suHid Wale.nl~H 

thot sho would not lose her seniority when she ralus~d the lir$1 co-nt,act offered to her. He 

testified that seniority could t>a comp·utod either from dste ol 'lire Ol ftom data of first !:ontrect 

because the pwctico Jince 1 9 7 B had ooen to compvto from date of hire if a driver wes 1:lllered 

a routo and for soma reason declined to accept the offer. (Transcript 1 92·194!. This is why 

tho field trip list <SERB Exhibit 7!. and the eedior s6niotity lisa (Respondent E.)(hibits :t and 6i 

show Wolondcr ohoed of Fox. SubsoQL:{'"'Iiy, on cross P.-xamir\etio-n. 81i11and testified that tht! 

School BoMd. with tlla assistance of its luge! co<Jnsol and n-egotiatin9 expelis. detormiMd lhst 

this prior proctico was incorrect. (Transcript 21 2·2 14:. Additio-n-ally, there i~ nothing in the 

contract thot remotely authorizes this p~ectico.' 

This is a coso that has ooon muddled by misuoderstan<!ing, changes and past practices 

that wore not clearly dor.umontod. However, undor the senio1ity clause in either of the two 

colloctivo bargaining ogreomonts. Fox has to wi11. Neither mentions do to of hire as the proper 

basis for cslculotion. and the latest contract specifically cells fo1 total length of service with 

the School Board in a particular classlftcotion.• With 1hat 6S tho d~linition, Fox must ;aeveil. 

Thus, there is nothi110 in thE way the Rospon<lont interp!otecltha seniority clause in lhe 

collective bargaining aqroomonts to suppprt any claim ol violation of l4! 17. 11(91(6} end 

(8)(1 ). On the conrrory, tho seniority clauses in both collective bargainii'IQ al)reements support 

thfl Responden!'s position that Fox h• l moro sani01ity then Walender reQarding kindergarten 

routes. Also. thl! only issue raised by the lmervanor regardit'!Q the way she was represented 

by OAPSE was har con1plaint that Roginski failad to return a few of her phone -:ells while httr 

grievance was being processed. However, the record shows that the union representative 

'Yhe only time datr of hire hus been usad has been in side 8\lreements negotiated privately 

ootween a supervisor and an individual omployee. 

•A prerequisite to ooing in a particular classification is the axec.ution of a contract with the 

Board of Education that specifies the employee's classification. 
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who represontod tho lntor-,onor throughout the grievance IXOCeduro was not Rogins~i but 
Robart Carr, vica-prasidont or OAPSE Local 242. with whcaa t6pt&santetion the lnterven(){ 
wu9 satisfied. according to hor own tostimony·1. Tha rac(){d als.o shows th<lt Roginski did not 
foil to return Walonder's calls a11d that he actually consvltod with W81onder and gave htlr his 
opinion on tho contract soniority clause. Mo-reoy·ar, Roginski hade meeting with the School 
Board'~ ooonts and suggo~ted verio<Js disp-ute resolution m~chanisms to reso-tve the dispute 
on tho seniority motror. ond ~t fox's griovan<:e hoaring he advis.ad the Scho<>l Board that 
Walondor wos taking a position advorss to tha: of Fox. Thvs. again, there is nothing in the 
rocord to so;pport a violation of tho duty to fair rap(os.entation. 

IV. 

l'inolly, o row words should l>o s.aid about tho ptocedu1at is.s~a raised by the heoring 
otficor. Tho hearing officer recommonclod that tho Bo.ard deverop e standard to &llow hearing 
olficors to ontorte;n motions to dismiss made 81 the close of the Conlpleinant's ~sse-in-chief. 
Specilicolly, tho honring oflicor recommandsd that tho Board adopt the standard for directed verdict set forth in the Ohio Hula of Civil Procedure 5C(Al (Rule 50(A)). We agree that a procedure enabling hearing officers to grant the utililation of motions to dismiss at the close of Complainant's case-in·<:hief may, when pwperfy used, enhai'ICe judicial economy and save 
ti.ne and public resources. HowoYer, we believe such a procedure should be used 
conssrvatively. Granting a directed verdict could have tho opposite effect by resulting in -------

5Tt-:e Intervenor, in her nxception.s argued that Fox abused har position of president when she did not agree to have Carr present in the meeting of the Scho-o-l Board at which Fox's own grievance was considered. The Intervenor claims that, as e result. there was no one present to argue in opposition to the position taken by Roginski, who represented Fox. (Intervenor's Exceptions p. 8). This argument has no merit. No employee, union official or not, she>uld h&ve to agree to h''va at his/her grievance meeting a union official who is going to argue before the employer against the grievant. Tho functi'ln of union officials in a grievai'ICe meeting with the employer is to orgue for the grievant, not egair.st. As a matter of fact, Roginski, who rapresent!ld Fox in this grievance meeting, did advise the School Board that Walender was taking a position adverse to that of Fox. (F.F.14). 

\ l I 
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costly delays if the Board, desiring to hear ell the evidence oofore making its determinatior,, 

must remand the cos~ to the hooring officer to fully develop the record. In no case should 

dismissal be recommended simply on the ploadings or. as allowed by Rule 50!AH 11, on the 

opening statement ol the opponent. 

To summarize, motions to dismiss me do at the close of tile Complainant's cese·in-chiel 

may be entertained by the hearing officers pursuant to the standard for directed verdict sot 

forth in Rulo 50(A)(4). which states the following: 

"When granted on the evidence. When a motion for e directed 

verdict has been properly made, and the trial court, after 

construing the evidence most strongly in fevof of the party 

eg8inst whom tho motion rs directed, finds that upon any 

determinative issue reasoneblo minds could come to but one 

conclusion upon the evidence submitted end that conclusion is 

odvorsa to such party, the cour1 shall sustain the motion end 

direct verdict for the moving party es to that issue.· 

Obviously, the grant of a motion for directed verdict by a hearing officer servos only as 

a recommendation that the Board dismiss the case. The Eloard may, after reviewing the record, 

follow its usus' course, i.e., to adopt or reject the hearing officer's recommendation. or to 

remand the case to the hearing officer to mors fully develop the record. Also. once a motion 

for a directed verdict is granted, the hearing officer in the proposed order shall analyze and 

explain in detail the reasons for granting such motion. 

Owens, Chairman. and Meson, Boord Memoor. concur. 
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