STATE OF OHIO
STAYTE EMPLOYMENT RELATIONS BOARD

In tha Matter of
State Employmsnt Relations Board,
Complainant
angd
Ohio Civil Service Ermploynes Association. AFSCME, tocal 11, AFL-CIO
Raspondant.

CASE NUMBER: 81-ULP-06-0347
QPIN'ON
OWENS, Chairman:
I. Procedural Background and fucts

This case comes helore the Board on axceptions from 8 Haaring Oflicer's
Proposed Order. The underlying unfair labor practice charge was filed by Frances M.
Whesland (Intervenor) agains: the Ohio Civil Service Emplayees Associstion, Locsl 11
AFSCME, AFL-C1O (Respondent). Tte hearing ofticer found that in the circumstancas
of this case, the Respondent did rot violste Ohio Ravised Code (O.R.C.}
§4117.11BK ) or (B)6} when It failed to notify the Intarvenor of thae sattlement and
the withdrawal of her grievance until sixte.an months after it had occurred. We sgree
with this finding.' The haaring officer also found that the Emplbvea Organization’s

withdrawal of the grievance from srbitsation constitutes a violation of 0.R.C.

' An employee organization’s failurg to timaly notify an employee of the status of her
grievance is not by itss! a violation of the duty of fair feprasantation. it can be, though, one
factor among others indicating bad faith, discrimination or arbitraringss. However, in the
circurnstances of this case, as discussed below, we find that the Respondent’s conduct,
whan it withdrew Ms. Whseland's griovanca from arbitration, was within tha realm of rational
and reasonable behavior, and thus, the lack of timaly notification is not found to bg a separate
viclation,
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§4117.11(BKY) or (B)B). Wa do not anres with this tinding. For the roasons siatad
below, wa find that the Respondent did not violate Ohio Revisad Cods (0.R.C.)
54117.101(8)(1) or {BUE) when itwithdrew the Intervenor's gfravancs from arbitration.

Frances M. Whaeatand has baan employed by the Ohio Deparsment of Taxation
{Employer) for inore thon twonty (20} yoars. In Auvgust of 1988, she was vomoted
to a Tax Commissionar Agent 4 (TCA4) Position with an affactivy starting cate of
Septomber 4, 1988 (F.F.1). While Ms. Whesland was still in her 180 davs’
probationsty poriod as 8 TCA4 | g vacancy in the Tax Commissionar Agant 5 {TCAS)
position with a Dacomber B, 1988, application dosdling was postod. Ms, Whealsand
filad an application far the TCAS position in Decumber 1988, Yhis applization was
daniod. Ms. Whoeland was informad by her suporviscr and bet Section Chiaf that she
was not qualitied tor the position becauss sho was sl in her peobationary panod.
(F.F. 2 & 5),

Ohio Administsative Code (0.A.C) Rula 123:1.23-03 provides:

No parson shall ba deamed eligible for promotion who has rot
satrslactory completed the tequirgd probationary poriod as
defined in Chapter 123:1-19.

Prior to the first collectiva batgaining batwesn GCSEA and the Stats {in effect from
July 1, 1986 through June 30, 1989) the Porsonnsl Administrator in the Tax Dapartment
issued 8 mamorandum dated June 5, 1988, which statad that probationary amployess could
bid for promotional apportunitiss. The record shows various occasions when individuals ware
promoted pursuant to this Juna, 1385, meamorandum. However, all but ons occurred prior to
the first bargaining agresment.’ Tha collsctive bargaining agresmant itgelf hed & spscific

————

' The ons mantionsd which alfegediy took place in 1987 WAas 8 management position niot

included in the bargaining unit.

\
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section denying any binding effect to past practice prior to ths contrect. Section43.03 of the
collective bargaining agraemaent in affact frem July 1, 1886 through Juns 30, 1989, provides

in partinent part:

"Likowise, after the affactive dote of this agreamant, all past praclices
and precedsnts may not ba considared as binding authodity in sny

nprocoading ansing undar this sgreement.®
This collactive bargaining sgreement also provides in Section 17.05{A):

Tho Agaency shali first review the bids of the applicants from within the
affice, county of ‘institution’. Intenviews may ba schoduled at the
discration of the Agancy. The job shall he awarded to the qualified
smployes with the most stats saniodity unless the Agency can show

that a junior amployee is demonstrahly supatior 10 tho senior smployes.
Ms. Wheoland had more state saniodity than any othar applicant for the TCAB position.

Attar Ms. Whaaland's application had besn deniad, she talked to two (2) w.win
stowards, Mr. Norns and Ms. Rowa, about filing a grisvanca. This was ona of the first
grievances Ms. Rowa handled as a union steward. M, Norris, also 8 new union stewsrd,
checked with Ms. Rowe and notifiad Ms. Wheeland that she had & good csso based on past
practice and her saniosity. Ms. Rows filed the grisvance for Ms. Whasland. The grievance
was doniad in each stap. On March 17, 1989, it wes danied 8t Step 3 in a lettar which
concluded:

You received a promotion to the position of Tex Commissionsr Agent 4

sffactive September 4, 1988. Thersfore, you were still in your
probationary period at the tima tha subject vacency was both postad

A



Cpinion
Cage Numbai 91-ULP-06-0347
Page 4 of 14

(Dacember 8, 1988 - closing dets) and filied {January 1, 1889). As
such, you wera not a "qualitied employes® atigible undar Section
17.05(A). (F.F. 6, 7, and B}.

At 1his point Ms. Whasland spoke to her chapter prasident, Evalyn Dudley, about
procesding with the grievence. The grisvencs was advanced to Step 4 and sgain was
donied. The denis! latte stated in relevant part:

Tharefore, pursuant to Chapter 123:1-23-03 of the Ohio Administrative
Code, you wars not sligibla to apply fot the TCAS position.

Ms. Whesland requested that the grisvance ba taken to arbitration.

The Rospondent and the State of Ohio have agroed 1o an informat “Step Four and a
Falf” (Stap 4 1/2) procedure which is not in the contract but is designad to reduce the huge
backiog of casas awaiting arbitration. This step consists of 8 masating betwaen sn agency
managament rapresentative, an employes 0rganization paid staff rapresentative, the . - loyes
organization chapter president, snd en Office of Collactive Bargeining repraesentative. These
pertios may discuss up to forty {40) or fifty (50) grievances 8 day, and try to resolve as many
grievances as possible without arbitration.  The grisvance may be granted in whole,
withdrawn in whola, or some partial remed.y or compromise may 08 worked out. The grievant
is usualty not involved or even notified of & Step 4 1/2 meating, and the smployee
organization stafi rapresentative and the chapter presidant can make the final determination

‘about what should be done with the grievance. Only tha amployes organization can decids

to take 8 case to arbitration under the terms of the collsctive bargaining contract. {F.F. 11}, .

In July 1989, Tim Stauffer, an attornay with the administrative counssl section of the
Ohio Department of Taxation, met st 8 Step 4 1/2 meeting with various people, amon3] them
Evelyn Dudley, the chapter president, snd Gary Rsinss, the staff rapresentative of QCSEA snd
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the key person to deal with the Office of Collective Bargaining (OCB) regarding settling the
grievances at tho Step 4 1/2 stage. Gary Raines evantually bacame sariously ill and was on
disahility leave at tha tims of the hearing. They discussad numerous grievances at this Step
4 1/2 meeting, including Ms. Whoseland’s grisvance. At the masting, the State took the
position with the Respondent that the griavance had no metit. This was conveyed to the
union at that mecting. Ms. Dudley said that sha would invastigate ths mattar to determine
whether thers waere any other employaas who were permitted to apply for and had basen
selacted for positions while in their promotionsl probationaty pariods. Ms. Dudley also said
that il she couid not coma up with any other employsss who waro simitatly situsted, she
would withdraw the griovence. There was a foliow-up Step 4 1/2 mesting whara Ms. Dudley
was asked if she found any examples that would support tho grisvant’s position in this

matter. The grievance was subsequently withdrawn.(F.F. 18).
Il. Procedural issuss

This mattor raises two important procedural 1ssues regarding the status and liability of
those entitiss which have angaged in conduct ratated to an unfair labor practice charge but
are not namad in the charge itself. Specifically, the hearing officer has recommended that we
issua 8 remadial order against the Empleysr, not 8 charged party, and that we find that the
Employer, because it is not named in the charge, has no stending to introduce evidence on
the merits of tha case. For the reasons 'statad below, we have declinad to accept these

racommendations.
A. Can & Remedial Order Be Issued Against A Party Not Named In A Charge?

As noted, the hearing officer issued 8 remedial order syainst the Employer® whan the

3 Ths hearing officer ordered the Respondsent gnd the Employer to arbitrate ths
grievance. Thisis 8 remadial order against the Employar inasmuch as the contractusi deadline
for this grisvance had sxpired and the Employer has a right to all the contractual substantive

\\Q;
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Employer was not named in the complaint, and no charge had been fited against the Employsr.
Upon the Employar’s maotion to intervens, the hearing officer joined the Employor as a party

for purposes of determining the remedy.

O.R.C. §4117.12(BN3) limits the Board’s remedial power 1o thoss antities named in
the comnplaint. Specifically, the section provides, in partinant part:

(3) 't ypon the praponderance of ths evidance taken, the board bslisves that
any person named in the gomplaint has engaged in any unfair labor practice, the
board shall state its findings of fact and issus and causse to be sarved on the
parsen an order requiring thet ho cease and desist from these unfair labor
practices, "and take such affiimative action, including reinstatement of
amployees with or without back pay, s will affectuats tha policies of Chapter
4117 of the Revisad Code.... (Emphasis added).

The hearing officer cited O.R.C. §4117.03(A)5] in support of having suthority for his
remedisl order. O.R.C. §4117.03(A)(5) states: "(A) Public employees have the right
to:...{5}Prasent grievances and have tham adjusted, without ths intervantion of the bargaining
representative, as long as the adjustment is not inconsistent with the terms of the collective
bargaining agreemant then in effect and as long as the bargaining representatives have the

opportunity to be present at the adjustment.”

The hearing officer acknowladged that this section right does not normally include the
right to proceed to final and binding arbitration. However, he reasoned, where the smployee
organization breachss ths duty of fair represantation and illegally refuses to arbitrate a
meritorious grigvance, this ssction gives the Board authority to comps! arbitration of the
grisvance by ordering both the employer and the union to arbitrate, aven though the employer

and procedursl protection it had negotiated.
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i8 not named us a raspondent in the complaint,

We cannot accept such reasoning. Ohio Revisad Cods §41 17.03(AX5) does not confer
on public employees the absolute right to have their grisvances arbitrated. Whils Chapter
4117 mandates thst collective bargaining agresments contain grisvance procadures, it doas
not require that they cuiminate in arbitretion. Arbitration is 8 cresture of contract and as such
its existence and procsdure depends solely on the negotiatad agreament batwesn the parties
to the contract, the aniployer and the employes organization. An employea organization's
violation of the duty of fair Tepresentation, by an arbitrary refusal to process a grievance
pursuant to the contractual arbitration procedure, cannot magically confer on the employass
8 statutory right to heve thair grievances arbitratad.

Having said this, we acknowladgs that our inability to join an employer s a party under
these circumstances can work as a hardship both on the charging party-grievant and the
chargsd union. If g union, aftar failing to initiata or continue processing a meritorious
grievance, is unabie 1o convince the breaching smployer to waiva time limits for filing a
grisvance or reinsiate a withdrawn griavance, the union may beuema liable for full damages.
This is s0 svan though the employer's breach of contract triggerad the controversy angd
initiatad the grievant’s loss. In : ome instances, the grievant’s loss cannot be fully remadied
without some affirmative action by the employsr, which the union is powaeiless to taka.

In other jurisdictions, this ditemma has been resclvad through statutory provisions or
judicial determinations which allow individuals to filg civil actions for braach of labor contracts
against both the employer and union whose contract has besn bresched. Under fedaral law,
pursuant to Section 301 of the LMRA of 1847, 28 U.S.C. 185 (Saction 301), both the union
and employer can be susd in the sama procasding. The governing principle is, in the language
of the U.S. Supreme Court in Vaca v. Sipes, 386 U.S. 171{1867), "to apportion fiability
bstwsen the smployer and the union according to the damage causad Dy the fault of each.
Thus, damages sttributable solety to the employer’s breach of contract should not be charged
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to the union. However, any additions! damages caused by the union’s refusal to procass the
grievance should not be cherged to the amployer.*®

in Michigan and Pennsylivania, aithough the courts have recognized that the Michipan
Employment Relations Commission (MERC) and Pennsylvenia Employment Relations Board
(PERB), respectively, have exclusive jurisdiction over unfair Isbor practices in ganarsl, thay
have taken concurrent jurisdiction over cases involving duty of fair reprasentation whare
breaches of labor contracts are invcived, and have used their equity powers to join nacassery
parties.® Ohio has no statutory provision comparable to the federal 301 action, and our
research roveels no precedsnt in our state courts for an individual proceeding against both the
union and employer for breach of a labor contract. Unfortunate as this may be for grievants
and charged unions, this current void in the Ohio remadial schems cannot be used to confer
upen SERB powors which the legislatura did not grant. Any insquities in this ares must be

‘ The hearing officer citad a Pennsylvania case, Fleck v. Penn. Dept. of Aging, 526 A. 2d
834. 10 NPER-PA-18177 (Pa. Commeonwealth Ct., 5-27-87). for the proposition that an
employer should ba joined &s 8 nscessary party for remedial purposes. Although tha case
accurately reflects the paosition of the Pannsylvania equity courts on this issue, it is not
persuasive suthority that an administrative agency, limited by statute in its powars, may for
remedial purposes join a party not namsd in the charge or complaint.

*We disagree with the hesring officar's assartion that "QOhio Courts hsva alreedy held that
SERB has the authority to order the employee organization and the emptloyar to arbitration if
SERB finds ths employee organization breached its duty of fair represantation by its arbitrary,
discriminatory or bad faith conduct” {Hearing Officer’s Supplemeantal Proposed Order page 8,
emphasis added). The one case cited by tha heering otficer for this proposition, Ramsdell
v. Washington Local 8d of Ed, 1988 SERB 4-44 (CP, Lucas, 12-5-87), held that SERB has thr
authority to order the amployse organization to arbitration. it never mentioned the employer.
Moreovar, Ramsdell citad 4117.12(B)(3} as the suthority for this remedial powar, and (B)(3)
spacifically says: "If upon the prepondsrancs of the evidence taken, the beard bslieves that

i int has engaged in eny unfair lsbor practice, the board shal!
serve its findings of fact and issue and causs to be sarved on the person sn order requiting
that he cease and desist from these unfair labor practices, and tske such affirmative
action..."(emphasis edded) Thus, once & violation has besn proven, the Board has a statutory
mandate to take the remedial sction necessary sgainst any parson named in the complaint.
Nothing in the statute authorizes the Board to take remadial sction against anyons not named
in the compiaint.
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resnlved by legislative change or the courts’ assumption of concurrent jurisdiction te more

fairly compensate individuals who stand as third-party benaficiaries 10 tsbor contracts.
8. Doas A Party Not Named in A Charge Hsve Standing To Introduce Evidance?

Dealing with a second procedural issue, the hosring officer ruled that an employsr has
no standing to introduce evidencs rolatad to the employes orgenization’s aileged unfair labor
practice. In support, he cited numerous cases from SERB and other jurisdictions to the sffect
that an employer has no standing to file an uniair labor practics chargs s!leging 8 violation of
the duty of fair representation. It doas not foliow that bacsuse an amployar has no standing
to file 8 O.R.C. §4717.11(B)(1} or (BI(6) chargs it should not have standing to produce
evidence regarding these allogstions. Cleerly, the smployer and its agants may ba callad by
either party to testify, Also, treditionnl discovery tools may be utdlized to gain information
from the emplover.

Moreovar, the employer’s lack of standing to initiate O.R.C. $4117.11(8}(1) and (B}6)
charges doss not prevent its intarvention as 8 party of interest once 8 charge is filed by
someona with standing. Obviously, such intervention is not automatic, but a8 bianket rule that
an employer is forovar estopped from introducing eviderice in duty of fair rapresantation cases
would not be appropriate. Fos example, tha amploysr might have a lagitimate interast in
intervening at the stage whan the maerits of the grisvence are determinad for the purpose of
calculating damages. SERB's matit findings on the grisvance might have futura implicetions

for similar actions by the smployar.
Ill. The Standard of Proof in Duty nf Fair Represantation Cases.

in this casa, the Employse Qrganization withdrew a grievance from arbitration without
articulating reasons for its action. The hearing officer has proposed that such conduct
constitutes a per se violation of O.R.C. §4117.11(B){6) and {B}1). We disagrea.

20
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inIn Re AFSCME Local 2312, SERB 89 029 {10-16-89} ("AFSCAE™) SERB stated the
following:

"The foregeing practical consideraticns form tiwe feundstion for our
determination of whethar 8 union's action is "arbitrery’ In making such
an assessmant, this Board will look to the unicn's reason for its action
or ingcuon. 1s there a rational basis for the union‘s position? i thers is,
*ha action is not arbitrary...if there are no spparent fsctors that show
lagitirnate reasons for 8 union’s approach to anissue, the Board will not
autometically assume srbitrariness. Rather, wo wilt lock to evidence of
improper motive: bsd faith o1 discriminatory intent...ln the_gbsence of
such ingent, if there is no rations! basis for the action. srbitrariness will
be found only if the conductis 5o eqrenieus 8s 19 be bevand the bounds
of hongst mistake or migsjudgmant.” (Emphasis ydded).

Under the AFSCME test, the first step is to ask whethar thara is a ravionsi basis for the
union’s position. If there is, the action is not arbitrary. Howevaer, if thare are no apparent
factors that show lsgitimate roasons, the second step is to look for evidence of bad faith or
discriminatory intant. 1f there is none, arbitrariness will be found only if the union’s conduct

is 50 egregious as to be bayond the bounds of honest mistake or misjudgment.

in 1991, the United States Supreme; Court rulad on tha standard of proof in duty of fair
repressntation ceses in Air line Pilots Ass’n Intern. v. O'Neill, 107 S.Ct. 1127 (1991). The
U.S. Suprems Court stated: "A union breachss its duty of tair represantation if its actions are
gither arbitrary, discriminatory, or in bad faith, AMMM}.&J&L&MMLJDM

imeMﬂﬁﬁMmemaﬂlﬂWﬂb (Emphasis added, citation
omitted).

it is significant that hoth AFSCME end O°Neill iook to the “conduct™ (AFSCME) and

W



Opinion
Case Number 91-ULP-06-0347
Page 11 of 14

tho "behavior" {0 'Naifh of the union ta determineg erbitrariness snd neither requires articulation
of the actuai resson why tha union acted ths way it dig. Clearly under AFSCME, if the union
can articulate u reason for daciding not to Process s certein grisvance, than the first step is
satisfied (ansuning, of course, that the reason is retional) inasmuch as a rational basis for the
union’s sction has been establishsd,

However, AFSCME still allows us to find no violation of the duty of fair representation
aven it the union does not articulnte ths ectuai reason for not procassing & grisvence,
Assuming that no discrimination cr bad faith has bear shown, & violation would be found
under AFSCME only if the union’s gonduct is so egragious as to be beyond the bounds of
honest mistake or misjudgment. We should clatify here thst white simpla negligerce is clearly

within the bounds of lonest mistake or misjudgment, gross nagqligsnce is not.

Thus, the AFSCAE standard doas not requira articulation of the actual reason for the
union's controversial conduct: likewise, it excludes simple negligance from behavior which is
in violation of the duty of fair representation, and finds gross negligence to be in violation of
the duty of fair representation since gross negligence, unlike simple negliyence, is not within
the bounds of honest mistake or misjudgmant,

tn O°Neill, the Supreme Court, usinq a similar stendard, aiso did not require articulstion
of a specific reason in order to find no violation. The Suprems Court declared that arbitreriness
will be found gnly if the unjon’s behavigr is so far outside a wids renge of reasonablensss as
to be irrational. We find the .AFSCME standard and tha vary similar O'Neilf standard o be
proper and very practical standards of preof, and wa daclina to tightan the standard by

requiring that in avery cass a specific reason be articulated.
There is no doubt that in most duty of fair represantation cases articuiation of the

raason for the union's conduct is ths prafersad if not necessary svidentiary tool to determine
that no violation occurred. It cannaot be emphasizad enough that we do expect unions to be

v
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able to articulate a rational explanation of their gctions of inactions whare 8 quastion arisss
regarding the uuty of fair represemation. Clgarly, rational behavior is based on rationa)

roagoning, which in most cases implies the ability to articulate ths reasoning.

When a reason is offerad we normally defer to the union’s discretion. Generally, tha
policy of the union regarding pursuit of grievancas is not for us to review. It is wall
establishnd that tha union should have wide discration in deciding which grievances to
arbitrats, Vaca v, Sipes, 386 U.S. 171 (1867}, or a3 tha U.S. Supreme Court ruled in O'Neill,
the relationship of the courts to the unions in this area is like the raistionship of the courts to
tha legislator, i.e., whare "quastion is ot least debatable - decision was for congress.” The
rationa! behind this policy, that any substentive examination of & uni¢cn’'s performance must
be highly deferential, is tha racognition that wide Istitude is essantisl to unions for the
effgctive performance of their bargeining responsibility. Thus, the union’s policy decision
regarding which grievencaes to pursue and which to withdraw are made within its recogrized

discretion, as long as its dacisicn is not srbitray, discriminatory or in bad faith,

Whan no reason is articulated for a union's action or insctien in a particular case, we

will carefully scrutinize the union's conduct thet accompanied the action or inaction,

Howaevar, wa are reluctant to fing the lack of an articulated reason & per $@ violation
of the duty of fair representation. The case at issus is a good example of why such a par se
ruls is inappropriate. Tha case at issus invoives a unitand 8 collsctive bargaining agreament
that allows only thirty (30) days to submit a griavance to sarbitration. As a result, the
Employss Organization submitted sil grisvances to arbitration rather than risk missing the
contractual deadline, and a hugs backlog resulted. Step 4 1/2 was devised by the Employer
and the Employse Organization to clear up the backlog of pending arbitrations. Thera is no
doubt that establishing a machanism to clear up the backlog was bansficial to all. Employees
could have their grisvances resolved faster and the Employsr could cut its backpay liability in

maritorious grievances.
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Step 4 1/2, & powerful settlament mechanism, required by its nature a policy
gdjustment by both the Employer and the Employee Organization. Such an adjustment is
justified since Step 4 1/2 is a rationai and irnportant mechanism to settle grinvances and
reduce the hacklog sfficiantly.

In the case at issus, after scrutinizing the union’s conduct carefully, we find that Ms.
Wheeland’s grievance was processed in good faith by the union in avary stage. It was taken
through all the steps, ruised at the Step 4 1/2 mesting and discussed at that stage. The
grievance was not settled at the first meeting sincs the State did not find any merit in the
grievance, and the union repressntative agresd to chack further on ths past practica issug,
Ms. Wheeland’s grievance was then brought up again in anothar Step 4/12 masting and was
discussed again at that maeting.

Only after tho discussion in the second Step 4 1/2 masting did the union agree to
withdraw the requust to arbitrate this spacific griavance. Since no bad faith or discrimination
of any kind was claimed, we find that in this cass, even though ths union did not articulate ;
the actual reason for its action, its behavior was ressonable and responsible and clearly is not f

so far ouiside a wide range of reasonablensss as to be irrational.

Moreover, the past practice issus , $0 heavily reliad on by the Charging Party and some
union stewards, would not necessarily carry tha day in an arbitration whan tha facts and the
law are closely examined. The contract clausg that gives no binding effact to past practice
snd the lsck of any specific incidents in the racord regarding similar promotions to unit
members in the post-contract era, shiow that in light of the factual and lagal landscape at the

time of the union’s withdrawsl! of ths grievance, the union’s behavior wes rational.

Taking &ll ths above into account, thic case cannot justify a standard which stands
and falls on the articulation of a rational explanation to the withdrewal of the grisvance.
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Thus, even though the Employee Qrganization did not articulate the ratiensl reason for
its withdrawal of Ms. Whaaland'a grievance, in light of the factua! and legsl lardscaepe st the
timo of the union’s acti .19, the union’s conduct surreunding the withdrawal of this griavance

was reasonable and rational. Consequently, no violation is found.

Portenger, Vice Chairman and Mason, Board Member, concur.
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