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STATE OF OHIO 

STAlE EMPLOYMENT RELATIONS BOARD 

In the Matter ot 

State Employment neiRtioos So.ard, 

Complainant 

an<l 

Ohio Civil Sorvico Ernployoes Associatio.n. AFSCME. local 11, AFL-CIO 

Respondent. 

CASE NUM!JEA: 91·ULP·06·034 7 

OP!N'ON 

OWENS. Choirrnan: 

I. Procedural Backgroun-d an<l Fbcts 

This case comes b-efore tho Board on exceptions flom e Haering Oflicor's 
Proposed Order. Thu underlying unleir labor prnctice charge was filed by Frances M. 
Wheeland Untorvonorl ogain~c tho Ohio Civil Service Employees Associetitm,Local11 
AF::>CME. AFL·CIO (Respondent). Tt ~ hearir;g officer found lhat in the circumstances 
of this case. the Respondent did r.ot violate Ohio Revised Coos (O.R.C.I 
§4117. 11 (61( 1 lor (6)(61 when It failed to notifY the lntarvenor of the settlement end 
the withdrawal of her grievance until sixteen months after it had occurred. We agree 
with this finding. 1 The hearing officer also toond that the employee Organization's 
withdrawal of the grievance from art>itration constitutes 11 violation of O.R.C. 

1 An employee organization's failure t<' timely notify an emplc (e& of the status (If her grievance is not by itself a violation of the duty of lair rep;-asantation. It can be, though, one factor among others indicating bad faith. discrim;natio.n or arbitrariness. However, in the circumstancas of this case, as discussed below, we find that the Respo.ndent's conduct. when it withdrew Ms. Wheeland's griovanca from arbitratio.n, was wi•.hin tl".a realm of rational and reasonable behavior. and thus, the leek <Jf timely notification is not found to baa separate violation. 
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§4117.11(8)(1) or (8)(61. We do •10t anreo with this findinl). For tha rass011..~ slatad 
below. we find that tho Respo;->dcnt did not violate Ohio Rel'i5-8<! Coos (O.R.C.I 
§4 1 17.1 1 (8)( 1) or (8)(61whiJn it withdrew the lnterveno.r'3 grieven.cs from arbitretioo. 

Frencos M. Whoolan-d he~ boon employed by tho~ Ohio DctJ-IIrtmenr of Taxati.:>n 
(Employer) for moro thon twenty (201 years. In Awgus·t of 1988, she was promoted 
tn a Tax Commissioner Agont 4 rrc.A~l pos.itioo with an ofloc:tivtl startin-g cate of 
Soptombor 4. 1988 <F.F. 11. Whilo Ms. Woe·e!ond wes still in her 180 da"s' 
fltOhotions:y poriod as a TCA4 . a voconr.r in tho Ta.x Ccmmi.S.SiMar Agonl!) CTCA51 
position with o Dorombor B. 1988. app-!ic.at·ion daddli<>a wt~s ptntod. Ms. Wheeler.-d 
filod an 3pplicotion for tho TCA5 position in O·ecamO.er 1 gga. This epp.li:slic>n was 
doniod. Ms. Wheeland wos mformed by her supervist-r end h-er S.eclioo Chief that she 
wns not qualified lor tho position b-acavso shu was still in h~r ptobatiooary pono-d. 
(F.F. 2 & 51. 

Ohio Administrative Coda fO.A.Cl Ru-le 123: 1·23·03 pro>•idss: 

No porson sholl tJ.o doon1od eligible lot p<Omotioo who has r.ot 
satislactor\' completed the raqvired PlOtJtiooery pe·rio-d as 
defined in Chapter 123: I ·19. 

Prior to tho first collectiv·o bargainin-g IJ.otwe·on OCSEA an-d the Stata (in effoct from 
July 1. I !JB6 through June 30. 1989) the ?orsoo~el Administrator in the Tax Department issued a memorandum dated June 5, 1985. which stated that probationary amp<oyeas could bid lor Ptomotio.~al opportunities. Tha reco<d shows various occasions when il'ldivi<luals were promoted pursuant to this Jufle, 1985, memo-rsn-dum. kowever, all but Mil occurred prior to 

tl1e first t.argeining SiJroement. 7 Th<l coHsctive bargaifli•'!oQ agre-ement itself had a specific 

1 The one mentioned which allsgediy took place in \987 was a management position not included in the bargaining unit. 

\~ 
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section denying any binding effect to past I)(Bcti·ce l)(iorto 1 )5 contrscc. Se·ction 43.03 of th!l 

collective bargaining ngreomont in effoct from July I. 1986 th1oogh Juns 30. 1989, provides 

in pertinent part: 

"Likowise. ahor the offc·ctivc date of this egre.ament, ort past practices 

and precedents muy not be consid!Hed as bindillg eutho;ity in any 

procoorling arising under this agreement. • 

This colloctivo [}ergaining aoroom6nt otso p.uwides in Se·ctiO.fl 17 .O!i!AI: 

Tho Agency shall first review tho bids of the applicants from within the 

offico. county or 'institution'. Interviews may l>a scheduled nt thG 

discretion of tho Agency. Tho job shall oo awarded to the qualified 

omployeo with tho most state s.eniority unl·oss the Ageflcy C81l show 

thnl n junior ompiO\'OO :s domonsus~4y sup.nrio~ to tho s<miof emp!r.yoa. 

Ms. Wheolond had m01a swto s.onio:ity thon any othaJ app!icentlor the TCA5 position. 

After Ms. Wheeland's application had been deniao, she talked to two 121 u.·,.,;n 

stewards, Mr. Norris and Ms. Rewa, ai>o.ut filing a griavan.co. This was one of thll first 

grievances Ms. Rowe honoled as 8 un·ion steward. M.r. Norris, also 8 new union steward, 

checked with Ms. Rowe and notified Ms. Wha·elan<lthat she had a good ceso based on pesl 

practice and her soni01ity. Ms. Rowe filed the grievance fe>r Ms. Wheelan<!. The grievance 

was denied in each step. On March 17, 1989, it wes d·on.ied at Step 3 in a letter which 

concluded: 

You received a promotion to the position ol Tax Commissioner Agent 4 

effective September 4. 1988. Therefore, you were still in your 

probationary period et the time the subject vacancy was both posted 
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!Docemb<lr 8, 1988 · closing de tel and lillsd (January 1, 1989). As 

such, you were not a 'qualified employee• eligible under Sectio-n 

17.05(A). (F.F. 6, 7, and 81. 

At 1his point Ms. Wheeland spoke to her chapter president, Evelyn Dudley, about 

proceeding with the grievance. Tho grievenco was advanced to Stop 4 and again was 

donied. The denial lettn :Jiated in relsvant par1: 

Therefore. pursu.ant to Chapter 1 23:1·23·03 of the Ohio Administrative 

Code. you wore not eligible to apply lor the TCA5 position. 

Ms. Whoolono requested that the grievan-ce b-e taken to arbitration. 

Tho Respondent and the State of Ohio have agreed to an informal "Step Four and a 

~:all" !Stop 4 1/2) procedure which is not in the contract but is designed to reduce the hugo 

backlog of cosos awaiting arbitration. This step consists of a meeting b-etween an agency 

management representative, an employee organixotion paid stat! ropresentalive, the' ·II ·loyee 

organization chaptm president. and an Office of Collective Bargainir;g ropresentotiva. These 

psrties moy discuss up to forty (40) or fifty (501 grievance~ a day, and try to resolve as mauy 

grievances as possible without arbitl!llinn. The grievnnc~ may b-e granted in whole, . 
withdrawn in whole. or soma partial remedy or coiT'promisa may oa worked out. Th9 grievant 

is usu~lly not involved or even notified of a Step 4 112 meeting, and the employee 

organization stafi representative and the chapter president can make the fine! determination 

about what should b-e done with the grievanc~. Onl·f the llmployee organization can decide 

to take a case to arbitration under tho terms of the collective bargaining ccy,,tract. (F.F. 11 ). 

In July 1989, Tim Stauffer. an attorney with the administrative counsel section of th& 

Ohio Department of Taxation, mat at a Step 4 1/2 meeting with various people, arnonJ them 

Evo!yn Dudley, the chapter president, and Gary Rain9s, the staff repre!>entative of OCSEA snd 

\~ I -
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the key person to deal with the Office of Collective Bsrgaining (OCBJ regarding settling the 

grievances at tho Step 4 112 stage. Gary Raines eventually became sariously ill and was on 

disability leave at tho time of the hearing. They dis.cus.sed numerous grievMces at this Step 

4 112 mooting, including Ms. Wheeland's grievance. At the meeting. the State took the 

position with the Respondent that the grievance had no merit. This was conveyed to the 

union at thot mooting. Ms. Dudley said that ~he would investigate tha metter to determine 

whether there woro any other employees who were permit1ed to apply for and had been 

selected for positoons while in their promotional r1obetioMry IJ(lriods. Ms. Dudley also said 

that ii she could not come up with any other employees who were similarly situated, she 

would withdraw tho grievance. There was a follow-up Step 4 1/2 meeting where Ms. Dudley 

was asked if she found any oxemples that would support tho grievant's position in this 

matter. Tho grievance was subsequently withdrawn.(F .F. 181. 

II. Procedural issues 

This mottor raises two important procedurel•ssues regarding the status and liability of 

those entities which havo engaged in conduct related to an unfair labor p-ractice charge but 

are not named in the charge itself. Specifically, the hearing officer has recommended that we 

issue a remedial order against the Empl~yer, not a charged party, end that we find that the 

Employer, b~cause it is not named in the chnrge, has no standing to introduce evidenca on 

the merits of the case. For the reasons stated below, we have decli011d to accept these 

recommendations. 

A. Can a Remedial Order Be Issued Against A Party Not Named In A Charge? 

As noted, the hearing officer issued a remedial order against the Employer' when the 

3 The hearing officer ordered the Respondent ll.nd. the Employer to arbitrate the 

grievance. This is a remedial order against the Employer inasmuch as the contractual deadline 

for this grievance had expired and the Employer has a right to all the contri3ctual substantive 

'\c \ 

san 
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F.mployer was not named in the complaint, and no charge had been filed against the Employer. 

Upon the Employer's motion to intervene, the hearing officer joirwcl the Employor as e party 

for purposes of determining the remedy. 

O.R.C. §4117 .12(6)(31 limits the B08rd's remedial power to those entities named in 

tho complaint. Spocificelly, the section provides. in pertinent part: 

(3) if upon the propondorance of the evidence tl!ken, the board believes that 

tJIW persQU.!ll!f!lll.l!jO the como!ajot has engaged in any unfair labor practice, the 

board shall state its findings of fact and issue and causa to be served on ...1M 

Wl!S.O.D an order requiring that he cease and desist from these unfair labor 

practices, ·and take such affirmative action, including reinstatement of 

employees with or without bock pay, as will effectuate th-e policies of Chapter 

4117 of tho Revised Coda .... (Emphasis added). 

Tho hearing officer cited O.R.C. §4117.0S(A)(5) in support of having authority for his 

remedial order. 0. R.C. § 41 1 7 .03(A)(5l states: • !Al Public employees have the right 

to: ... (5)Present grievances and have them adjusted, without the intervention of the bargaining 

representAtive. as long as the adjustment is not inconsistent with the terms of the collective 

bargaining agreement than in effect and e.s long as the bargaining representatives have the 

opportunity to be present at the adjustment." 

Tho hearing officer acknowledged that this section right does not normally include the 

right to proceed to final and binding arbitration. However, he reasoned, where the employee 

orgsnizotion broaches the duty of fair representation ond illegally refuses to arbitrate a 

meritorious griavsnce, this section gives the Board authority to compel arbitration of the 

grievance by ordering both the employer end ~he union to arbitrate, even though the errtph>ver 

-------------------
and procedural protection it hao negotiated. 
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is not named as a respondent in the complaint. 

We cannot accept such reasoning. Ohio Revised Coda §4117 .03(A)(5) do&s not confer on public employees the absolute right to have their grievances arbitrated. While Chapter 41 17 mandatos that collective bargoining agreements contai11 grievance procedures, it d!'as not require that they culminate in aroitretion. Arbitration is a creature of contract and as such its existence !lnd procedurs depends solely on the negotial.ad agreement between the parties to the contract, the er.lployer and tne employee organization. An employee organization's violation of the duty of fair representation, by an arbitrary refusal to process a grievance pursuant to the contractual arbitration procodure, cannot magically confer on the employees a statutory right to have their erievances arbitrated. 

Hevin(l said this, wo acknowledge that our inability to join 8n employer as a party under these circumstances can work as a hardship both on the charging party-grievant and the charged union. If a union, altar failing to initiate or continuo prcx:essinQ a meritorious grievenctJ, is unabie to convince the breaching employer to waive time limits for filing e grievonco \lr reins·,Jte a withdrawn grievance, the union may become liable for full damages. This is so even though the employer's breach of contract triggered the controversy and initieted the grievant's loss. In l oma instances, the grievant's loss cannot be fully remedied without some affirmetive action by the erJ)ployer, which the union is powerless to take. 

In other jurisdictions, this dilemma has been resolved through statutory provisions or judicial determinations which allow individuals to file civil actions for breech of labor contracts against both the employer and union whose contract has been breached. Under federal law, pursuant to Section 301 of the LMRA of 194 7, 29 U.S. C. 185 (Section 301 ), both the union and employer can be sued in the same proceeding. The governing principle is, in the language of the U.S. Supreme Court in Vsca v. Sipes, 386 U.S. 171( 1967), "to apportion liability between the employer and the union according to the damage coused by the fault of each. Thus, damages attributable solely to the employer's breach of contract should not be charged 
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to tha union. However, any additiorlul damages caused by the union's refl,sal to process the 
grievance should not be charged to the employer. • 

In Michigan and Pennsylvania, although the courts have recognized thot the Michigan 
Employment Relations Commission <MERCI and Pennsylvania Employment Relations Board 
(PERBI. respectively, have exclusive jurisdiction over unfair labor procticos in general, they 
have taken concurrent jurisdiction over cases involving duty of fair rapresantstioo where 
breaches of labor contracts are invc.!ved, end have used their equity powers to join necessary 
parties.' Ohio hos no stall/tory provision comparable to the federal 301 action, end our 
research rovoels no precedent in our state courts for an individual proceeding agai11St both tha 
union and employer for breach of a labor contract.• Unfortunate as this may be for grievants 
and charged unions, this current void in the Ohio remedial scheme cannot be used to confer 
upon SERB powers which the legislature did not grant. Any inequities in this ares must be 

'The hearing officer cited a Pennsylvania case, Fleck v. Penn. Dept. of Aging. 526 A. 2d 834. 10 NPER·PA-18177 !Pa. Commonwealth Ct., 6·27·871. lor the proposition that an employer should be joined as a necessary party for remedial purposes. Although the case accurately reflects the position ol the Pennsylvania equity courts on this issue, it is not persuasive authority that an administrativtl agency, limited by statute in its powers, may for remedial purposes join a party not named in the charge or compleint. 
5We disagreo with •he hearing officer's assertion that "Ohio Courts have already held that SERB has the authority to order the emplovee organization end the employer to arbitration if SERB finds the employee organization breach ad its duty of fair representation by its arbitrary, discriminatory or bad fsith conduct" (Hearing Officer's Supplemental Proposed Order page 8, emphasis added). The one case cited by the hearing otficer for this proposition, Ramsdell v. Washington LocaiBd of Ed. 1988 SERB 4-44 (CP, Lucas, 12·5-87), hold that SERB has the authority to order the employee organization to arbitration. It never mentioned the employer. Moreover, Ramsdell cited 4117. 12(9)(3) as the authority for this remedial power, and (8)(3) specifically says: 'It upon the preponderance of the evidence taken, the board believes that pov person named in the comolajnt has engaged in any unfair labor practice, the board shall servo its findings of fact and issue and causa to be served sm the Dl!rsoo an order requiring that hl! cease and desist from these unfair labor PliiCticas, and take such affirmative action ... " (emphasis tJddedl Thus, once a violation has bean proven, the Board has a statutory mandate to take the remedial action necessary against any person named in the complaint. Nothing in the statute authorizes the Board to take remedial action against anyone not named in the complaint. 
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resolved by legislative chHnge or the courts' assumption of concurrent jLvisdiction to more 

fairly compensate individuals who stand as third·party beneficiaries 10 labor contracts. 

B. Does A Party Not Named In A Charge Hava Standing To !ntro<fucq Evidence? 

Dealing with a second procedural issue, the h<larif1\l officer ruled that an employer has 

no standing to introduce evidence related to the employee Ol"ganization's alleged unfair labor 

practice. In support, he cited numerous casas from SERB arld other jurisdictioru to the effect 

that an employer has no standitlg to file an unfair labor practice charge alleging a violation of 

the duty of fair reprE.>sentetion. It does not follow that because en amployer has no standing 

to Iii& a O.R.C. §4117. 1 1 (6)(1 l or (6)(6) charge it should not have standing to produce 

evidence regarding these allegations. Clecrly, ~he employer end its agents moy ba cal!aci by 

either party to testify. Also, tt editional discovery tools m~'; be utilized to gain information 

from the employer. 

Moreover, the employer's lack of standing to initiate O.R.C. §4 1 17.11 (8)(1) and (8)(6) 

charges does not prevent its intervention as a party of interest once e charge is filed by 

someone with standing. Obviously, such intervention is not automatic, but a blanket rule that 

an employer is forever estopped from it~troducing evidence in duty of fair representation casas 

would not be appropriate. For example. !he employer might have a legitimate interest in 

intervening at tho stt1ge when tho merits of the grievance are determined for the purpose of 

calculating damages. SERB's merit findings on tho grievanca might heve futw·a implications 

for similar actions by the employer. 

Ill. The Standard of Proof in Duty ilf Fair R&presentation Cases. 

In this case, the Employee Organization withdrew a grievance from arbitration without 

articulating reasons for its action. The hearir1g officer has proposed that such conduct 

~onstitutes a per sa violation of O.R.C. §41 1 7.11 (9)(6) and IBH1 ). We disagree. 
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in In Re AfSCME Local 23 7 2, SERB 69 029 { 1 0· 1 6·69) (" AFSCMC'I SERB stated th& 

following: 

"The foregoing pra..;tical co'1siderations form the f<XJndetion for our 

determination of whether o union's action is 'arbitrary' In making such 

an assessment, this Boord will look to the unicn's reason fer iu action 

or insc.ion. Is thoro a rational basis for tho union's position7 If tht>re is, 

~he action is not arbitrary .. .if there are no apparent lectors that show 

!ogitirn9te res sons for a union's approach to e;1 issue, the Board will not 

eutomcticslly assume arbitrariness. Rather, we will lock to evidence of 

improper motive: bHd Ieith or discriminatory intent ... ln the absence o! 

wch intent, jf there is no rational basis tor the action. arQ.ilWinass wm 

.b.e.Jound Oli1¥..ilthe conduct is so egregjQ.\li.BS to be ~eyond the bounds 

of honest mistake or misjudgmsnt, • {fmphasis lidded). 

Under the AFSCME test, the first stop is to ask whether there is a nnional basis for the 

union's position. If there is, the action is not arbitrary. However, if there ore no apparent 

factors that show legitimate reasons. the second step is to look for evidence of bed faith or 

discriminatory intent. If there is none, arbitrariness will be found only if the union's c:onduct 

is so egregious as to be beyond the bounds of honest mistake or misiudgment. 

In 1 99 1 • the United States Supreme Court ruled on the standard of proof in durv of fair 

representation casos in Air line Pilots Ass'n Intern. v. O'Neill, 107 S.Ct. 1 1 27 ( 1991 ). The 

U.S. Stlprome Court stated: • A union breaches its dlrty of fair representation if its actions are 

either arbitrary, discriminatory, or in bad faith. A unjon's actions era arbitrary only jf. jn light 

Qf the factual and legal landscape at the time Qf ths uniQn's actions. the union's behayjor js 

K.iru" QL•tsida a....l'illl.uange Qf reasonableness as to be irrational. • {Emphasis added, citation 

omitted). 

It is significant that lloth AFSCMf and O'Neill look to the •conduct" (AFSCME! and 
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tho "behavior' :CJ 'Neil!) of the union to d~>terrnina ~:rbitrarinass snr.f neither requires articulation 
of the .Jctual rea so" why the union acted the wav it dia. Clearly un<Jor AFSCME, if tha union 
can articl.lllte 11 rea!>on ior deciding not to process 11 certain grisvanca, then the first step is 
~atisfied (u~su·o1ing, of course, that the reason is rational) inasmuch as a rational basis for the 
unioro's action h&s been established. 

However. AF;]CME still allow~ us to find no viol111ion of the duty of fair representation 
oven if the union does not articu!Rte the actual reason for not procassing a griev!lnce. 
Assuming that no discrimination cr bad faith has bear shown. a violation would be found 
under AFSCME only if the union's conduct is so eoregious as to bo beyond the bounds of 
honest mistake or misjudgment. We should clarify h!lr&th!lt whila simple r1agligenca is clearly 
within the bounds of honest mistake or misjudgment, gross na11ligence is not. 

Thus. the AFSCME standard does not req•.Jiro articulation of the actual ree!lon for ths 
union's controversial conduct; likewise, it exrludas simple na(iligenca from behavior which is 
in violation of the duty of fair representation, and finds gross negligence to be in violation of 
the duty of fair representation since gross negligence. unlike simple negli11ence, is nol within 
the bounds of honest mistake or misjudgment. 

In O'Neill, the Supreme Court, using a similar stsndard, also did not require articulation . 
of a specific reason in order to find no violation. The Supreme Court declAred that arbitrariness 
will be found ll!l!Y. if the union's behayjor is so far outside a wide range of reasonableness as 
to be irrational. We find the AFSCME standard and tho very similar 0 'Neill standard to be 
proper and very practical standards of proof, and wa decline to tighten tM atondard by 
requiring that in every case a specific reason be srticulated. 

There is no doubt that in most duty of fair representation cases articulation of the 
reason for the union's conduct is ths preferred if not necesf\Bry evidentiary tool to determinE' 
that no violation occurred. It cannot be emphasized aroough that we do expect unions to be 
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able to artiGulate a rations! explanation of thflir actions or inactions where a question arises 

regarding the u..:ty of fair representation. Cl&arty, rational behavior is bas.ed on rational 

roasoning, which in most cases implies the ability to articulate the reasoning. 

When a reason is offer<:~d we normally defer to tho union's discratioo. Gensrally, tho 

policy of tha union regardong pursuit of grievances is not for us to review. It is woll 

estoblisht.d that the union should have wide discretion in deciding which grievances to 

arbitrate, Vnca v. Sipes. 386 U.S. 171 (1967), or os tha U.S. ~upreme Court ruled in O'Neill, 

the relationship of the courts to tho unions in this area is like the relationship of the courts to 

tho legislator. i.e., whore "question is at least debatable · decision was for congress. • The 

rational behind this policy. that any substantive examination of 11 union's performance must 

be highly deferential, is the recognition tllat wide latitude is essential to unions for the 

effective performance of tt•eir bargoining responsibility. Thus, the union's policy decision 

regarding which griavan.~as to pursue and which to withdraw are mada within its ~ecognized 

discretion, as long as its decision is not arbitrtlly, discriminatory or in bad faith. 

When no reason is articulated fore union's action or inaction in a particular case, we 

will carefully scrutinize tho union's conduct that accompanied tho action or inaction. 

However, we era reluctant to find the lack of an articulated reason a WI!~ violation 

of the duty of fair representation. Ttoe case at issue is a good example of why such a w ~ 

rule is inappropriate. Tho esse at issue involves a unit end e collective bargaining agreement 

that allows only thirty 130) days to submit a grievance to arbitration. As a result, the 

Employee Organization submitted sll grievances to arbitration rather than risk missing the 

contractual deadline, and a huge backlog resulted. Step 4 1/2 was devised by the Employer 

and the Employee Organization to clear up the backlog of pending arbitrations. There is no 

doubt th::.t establishing a mechanism to clear up the backlog was bflnaficial to all. Employees 

could have their grievances resolved faster and the Employer could cut its backpay liability in 

meritoriOlJS grieVijnCBS. 
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Step 4 1/2, o powerful settlement mechanism, required by its natura a poliC)' 
odjl•stment by both the Employer and the Employee Organization. Such an adjustment is 
justified since Step 4 1/2 is a rationai and irnportant mechanism to settle grinvances and 
redu::e the backlog efficiently. 

In the case at issue, after scrutinizing the union's conduct carefully, we find that Ms. 
Wheeland's grievance was processed in good faith by tho union in every stage. It wos tsken 
through all the steps, ruiseo at the Step 4 112 meeting and discuss~d at that stage. The 
grievance was not settled at the first meeting sines the State did not find any merit in the 
grievance, and the union representative agrcud to chock further on tha past practice issue. 
Ms. Wheeland's grievance was then brollght up again in another Step 4/12 meeting and was 
discussed again at that meeting. 

Only after tho discussion in the second Step 4 1/2 meeting did the union agree to 
withdraw tile reql.~st to arbitrate this specific grievance. Since no bed faith or discrimination 
of any kind was claimed, we find that in this esse. evan though the union did not articulate 
the actual reason for its action, its behavior was reasonable and responsible and clearly is not 
so far ou,side a wide range of reasonableness as to be irrational. 

Moreover, the past practice issue, so heavily relied on by tho Charging Party and some 
union stflwards. would not necessarily carry the day in an arbi!ration when the facts and the 
law are closely examined. The contract clause that gives no binding etfJct to past practice 
and the lsck of any specific incidents in the mcord regarding similar promotions to unit 
members in the post-contract era, show that in light of tha factual and legal landscape at the 
time of the union's withdrawal of the grievance, the union's behavior was rational. 

Taking all the above into account, thio case cannot justify a standard which stands 
ond falls on tho articull>tion of a rational explanation to the withdrawal of the grievance. 

: .. 
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Thus, even though the Employee Organization did not urticulate the reti0<'\81 reason for 

its withdrowol of Ms. Wheeland's grievance, in Iicht of the flctual and legal landscape st the 

time of the union's ecti .. ts, tho union's conduct surrounding the withdrawal of this grievance 

was ~oasonablo ~~nd rati(Jna!. Consequently, no \fiolation is four.d. 

Pottenger, Vice Chairman and Mason, B1lsrd Member, concur. 
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