
STATE OF OHIO Sffi3 fiP/NIOti 9 3 - 1 7 
STATE EMPLOYMENT RELATIONS BOARD 

In the Maner of 

Shelby AS!O<:iation oi School Support/OEA, 

Employee Organizati<Jn, 

and 

Shelby City B~rd of Education, 

Employer. 

CASE NUMBER: 93-STK.09-Q004 

QPINION 

OWENS, Chairman: 

I. Ptocedur.el Background end Filets 

On September 27, 1993, at 4:42p.m. the Shelby City B~rd of Education ("Employer• 
or 'Board") filed e Request for Determination of Unauthorized Strike pursuant to Ohio Revised 
Code (O.R.C.) Section 41 17 .23. The Employer maintained that the employees' concerted 
activity of declining extracurricular runs as a group constituted a strike, and since it occurred 
mid-term in the parties' contract the action was unlawful. 

In order to act within the 72·hour deadline imposed by O.R.C. Section 4117.23, SERB 
scheduled a hearing to be held on September 29 at the Board's offices. Pre-hearing 
procedures were conductad by SERB's General Counsel, end $tipullltions were agreed upon 
by the Shelby Association of School Support/OEA ("Employee 0rg1ni:-etion• or "Union') and 
the Employer. The stipulations are: 

1. Shelby City Board of Education ("Board"l is a •public employer" within the meaning of 
O.R.C. Sec. 4117.01(8). 

2. Shelby Association of School Support/OEA !"Union"l is an employee organization within 
the meaning of O.R.C. Sec. 4117.01101. 

3. The Union is the SERB·certifiad representative for the following unit of employees: 
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Included: All bus drivers, cBfeteria workers, custodial·mointenance, 

sweepers, dri'lurs, secretaries. aides. 

Excluded: Supervisors, confidential employees at central office of the 

Board of Education liS defined in O.R.C. 4117.01. 

Tho employees so represented are in a category for whom strikes are permitted under 

Chapter 4117 of the Ohio Revised Code. 

4. Tho Board end the Union are parties to a collective bargaining agreement ("contract"), 

which is effective by its terms from July 1. 1991 to June 30, 1994. A copy of this 

egreoment is incorporated as part of these stipulations and marked as • Attachment to Joint 

Exhibit 1. • 

5. The contract contains the following provision, titled • Article XXII· Extra Curricular Driving": 

22.01 For extracurricular driving: athletic events, band trips. field trips, etc., 

driver employees will be paid $10.00 an hour for actual driving time calculated 

to the nearest 1/4 hour. 1/4 hour will be allow ad for preparation of ths bus and 

1/4 hour lor cleaning the bus. Buses must be cleaned after extracurricular runs. 

A minimum of two (21 hours driving and clean up time will be paid per trip. 

Lsyover time will be at the prevailing minimum wage. Extracurricular trips 

which are not scheduled during a regular bus run will ba offered to the most 

senior regular driver employees before being offered to substitute drivers 

according to tha procedure below. 

All extracurricular driving shall be offerad on a rotation basis, beginning with the 

most senior driver employee. Driver employees refusing en extracurricular 

driving assignment during the rotation shall not be offered another 

extracurricular driving assignment until thl!ir next tum in the rototion. 

6. No disciplinary action can be taken against any unit member bus driver who declines on 

:::: "'" 
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an individual basis to drive an extracurricular run. The only co>nsaquence of an individuol 

refusal of en extracurricular driving enignm~nt is. as outlined in Article XXII, mat the driver 

is not offered another extracurricular driving assignment until the driver'$ next turn in the 

rotation. Extracurticular driving is normally perf01med by unit employees and (non·unitl 

'lubstituta bus drivers. 

7. The contract contains the following PIOvis.ion, titled • Article XXXIII· No Strike 01 Lock Out 

Clause": 

33.01 Tho Union hereby oorees that it wili not directly 01 indirectly encourage 

or assist in any way, nor shall any employes initiate 01 p.ertic.:ipata. either 

directly or indirectly, in any strike, slowdown, walk out, work stoppage, or 

other concerted interference with or withholding of services from the Board or 

any type of activity which results in a reduction of tha regular PfOfessior.al 

duties or employment obligations of any district emplo·teas. during the term of 

this contract. 

In addition, the Unio11 shall cooperate at ail times with tho Board in tho 

continuation oi its operation and services ami ohell actively discourage and 

attempt to prevent any violation of this Article. If any violatiDn of this Article 

occurs, the Union shall immediately notify all employees that the strike, 

slowdown, work stoppage, or other concerted interference with or the 

withholding of services lre>m the Board is PfOhibitad, not sanctioned by the 

Union end order all employees to return to work immadiataly. 

The Boord agrees not to lock out 01 otherwise prevent employees from 

performing their regularly assigned duties where the object theroof is to bring 

pressure on the employees or the Union to compromise or capitulate to the 

Board's terms regarding s labor relations dispute Involving the Union. 

B. Citing severe financial cons~raints, the Board has implemented a number of cost·raduction 

.., 
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measuros for the 1993·94 school year, in.c!Uding corteln reductions In force end the elimination of high school busing. The elimiMtlon of hi~:-. s~i1ool buslr~g has not caused t' J layoff of bus ddvers, bUl has caused their hCXJrS to oo redxed. The Association h11s filod a grievance asserting that this reductioo in hwrs violetes thu contract. Tl>e griaven.ca is currently pending ond will oo subnlined to binding arbitration. The Association has also filed an unfair labor practice charge wrth SERB over this i!!t.J.~ (Css.a No. 93·ULP{)9..0546). 

9. On September 22. 1993, o! slx drivers sc.heduled to drive extracurricular runs on Saptomber 24, three c:rosssd thair names from th9 dri\li:'IQ list. Tho Assistant Superintentient personally asked ell of the romsining drivers !oxcopt one s.ick driver en<l foof others who never drovo extracurricular runs I whether they would drive. and ell refused. No unit drivers rapo~od on Soptamber 24 to transport students to on away footb.all game. Neither did unit drivers transport students for othor athletic events on Septemoor 25. The s.arvice w&s instead provided by a chartered bus end substitute drivers. However. the unit drivers continued to parfo•m their normal ossigned work. 

10. At no time did the Union notify the Board of any intent to take the action described above in Paragraph 9 by sorving e Notice of Intent to Strike or Picket upon the Board. 

11. The parties agrea to the following exhibits: Joint Exhibit 2 (bus driver job description); Joi11t Exhibit 3 (letter from Union dated September 23. 19931; end Joint Exhibit 4 !fetter from Union datod September 28. 1993). 

FINDINGS OF FACT' 

1. On September 1. 1993, 8PPfOximatefy 10 .bus drivers, ineluding Lois Hartman (the bus doivers' representative to the lJnion) at1ended a breakfast meeting where a secret ballot vote 

'All references to the ttenscript of the hearing sre indicated parenthetically by "Tr.· followed by the page number(s). All references to exhibits are indicated l)firenthetically by • Jt. Ex., • followed by the number. Referen.ces to the ttan.scfipt and/or exhibits in this Opinion are intended for convenience only ar;d are not intendsd to suggest that such references are the solo support in the record for any particular Finding of Feet. 
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was conducted. The result of tho vote, which wu annoon.ced to driv•ers !)(cu.ont, was that 

ell but one bus driver declined to drive oX1tGClJifliculo~ riJ;ns 'n <Xder ;o PfOtest certain cost· 

redlJction moosuras (dascribed above in Stipulatioo No. 81. which affected themselves and 

other drivers. CTr. 87·89, 9 Hl3, 95·98). 

'2 .. On September 3, 1993, two bolls drivers lnfo~m.ed D•r. R'kharti Fto,!l. s.uperintar.dont and 

Steven Bell, ossistent supa;;~,tendBnt, that ther d'd n·ot want to enswar dire.ctly the quution 

whether they wolllrJ drive to a football oama thlit avtH'II:n,o OO.ceus.& all drivers w!ltll in 

~groemont as toe pArticuler sctio.n. They uked Bellet~d Fro5! to me·st with all the drivars. A 

mootir.o was errengod for thet altornoDn st the \>us oarage. (Tr. 29!. 

::l. On September 3, 1993, et 1:30 p.m. 11 0( 12 driver~. i·~clu<din.g Hartman, met with Bell 

and Dr. Frost at tho bus gor~ge over co<11cerns eb·WI how atate min.imum busin.g would sller.t 

thom oconornically. During tho m~otil)g, driv·ors stetod thlly would not driv·e e~trscurricular 

runs if tho Board did not st least s.childula a meetir.g to discuss 100 is3u&. CTr. 29·30, 56·511. 

4. On September 9, 1993. thu BO.tHJ, S..11iand Or. Frost m&t with Unio-n president Mike Miller, 

drivers· ropres~ntative Honmen. nnd drh•ers B<!I1Y Not.aker eoo Kttn Burr to eddre~s the 

concorns raised at the Septemoor 3 meeting. The drivers meda certein !lconomic d&mands 

and stated that if these woro not mat. thoy would not drive eX1cacvrticulac nms. Hartman 

indicated th~t tho refusal to drive would be on 1111 O(lgoin.g basis. The Board evth<Xilod Bell and 

Frost to have further moetin·gs with the dri ... ors <>n thilir con.cems. (Tr. 30·32, &6·67). 

5. About 8:30 s.Rl. on Soptembl>r 20. Mi~e Martin aoo OE.A L.ebOI' Ref.etions Co-nsultant Karen 

Gee met with tho drivers in the b-Js garage. The con~nsv.s of t.he drivers 111 this meeting was 

to stand firm end decline extracurricular runs. CTr. 67, 72-731. 

6. On September 20, 111tsr the dcivers' meeting, en<! again on Ssptamber 22. 1993, Ball und 

Frost met with Gee, Martin, en<! Hartman, to discuss the drivers' economic concerns 

related to busing. Burr was also PfSS-ent oo September 20. Larry T&rmin atten<!~d 1n Burr's 

place on September 2:2. During thasa meetings, the Board made offers of COI'I'IPfOmis.e, which 
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were rejected by the Union. {Tr. 32. 70· 72) 

7. It was after the Ser.tember 22, meetin-g descrii>Bo s!J.ova in Fin-di(){l of Fact No.6 that three 

of l'ix drivers who hed !ign-od up to drive oX'!re·curri.c\JIIsr t\11\S fo; Sept11mber 24 !Stipul&tion 

l'io.91 cros.!Hld thuir nsme3 off too l.i,t. ITr 61!. 

B. As of tho time of hearing. tho ~xtr!CI.IiiTlctJI.er ruo5 diJ·Clin.od by re-gular drlv&rs. which litO 

tho subject of this reQIJOSt for ltrleutholited strike, wore perlormed by SIJb.Stitute drivars &1"\d 

a charter ~llrvica secured by th.e So.llrd. ITr. 24-25. 631. 

It is undispu!ed that the orovors· rofusel to sccept aX'!rscuniculer runs occ\>l'red mid· 

tarm 1n o contract. On thet l:losis, i·t is cteor th&l if tho acti04'1 complained of is o stJiko end 

Is continuing, wo must declare it ll'nsuthOiizod.' 

R. C. 4 1 1 7. 0 1 (H) d a !'•"!O S e 'Sttik o • e ~ • t::Ofl!:P!lll.JI e C li04'1 in i 8 ilin.g to lllPIHt tO s1llJ.x; 

willful ebsenca from or~a·~ po~ition: stol)psga of wotk· slowdown, ot abstin.onr.e in whole or 

in port from ttw full, fa•thlul, MV.l prop.or p.arlo1menr.a of ttril l1llli!Ui of Gl\lplorrnent tor the 

purpose of inducing, inriLIBnco. or r.oercino a chonao in wages. hC>urs, terml 11nd other 

conditions of amptoym~n!. • !Emp-1\es.is eddodl. 

1R.C. 41 17.1 1 (l!)(3l stetos: "The panics Wtl continvt~ in full force elld etf&ctllll tt.a terms 
and conditior·s of any !lxisting collactivo bl!rgainin.g agre·ement, wit hoot re~on to tUjke oc lock· 
.Q.U.I. for a p.ari1d of siX'!y days a her the p.arty gi.,..as n.utice Ol untii the expiratiGn dale of the 
.:ollective bargaining egrasmant. which-aver o::cl.lilslster. ot fot e p.ariod vi ninaty days where 
applicable. • (Emphasis added:. 

R.C. 4117 .18(Cl statos. in p.artiner.t pan: "No public employee shell strike during the 
term or axtenO\ld \ann of a coHoetive barQaining agreement .... • Ukawls.o, R.C. 4117.16 (A) 
8\Jth..,·ixas public empjoyers to :;.oak in)unctive relief iot. 8111000 other things. stril<ee occurring 
durir1g ths tllrm or enen{!ed term or .J collective bl!rgainlng sgre·ement. 

See also Jat1ers~oartffi.!!rt.!lf Human Services. SEFIB 92-<.ll 5 (9·25·92), reaffirming 
l.!:u\t.Al<.ron City School .... Q.i$t 8C ot Ft. SERB S9-<l31 (10·27·891 fC»' the principle that the 
unauthorized striko pro_ .. .lures ol • ... ~. 41 17.23 ore ras.en;ed fCII' these job actions which are 
of s live. continuinq nsture or ···hich otiS can reuO<\IIt;.ly conclude ·My 1ecur. 
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F! L Il!Mf'M 

Thare is no Quostion that the drivers' action we~ 'concerted.' Wa recently stated that 
activity would be considered 'concerted' urn1er Ct.ap.er 4117 if it wu engaged in with or 
on tho authority of othlH ompo'oyeos and not solely by and on ~1'\alf of the employe-e himself. 
In re Cincinnati Motraoolitan HOIJ,iQg AuthOfjty, SERB 93.00.2 (4·5-931. Although we rejected 
tho notion that en individual action oocomas 'concerted' ~cause it may effect mo;o than one 
employee, we noted th8t en in<Jividusl acting alooo might engage in concerted activity simply 
b·~ ottempting to induce other employees to ect in cMCert. 

In this case. the decision to rofu~e extracurricular runs had its ganasis in collectiva 
action. Drivers, l!nhappy with ths way their employer's cost-rsdvction plan could effect their 
woges end ~nefits, got together over broe~fast end f01muleted a p!en to protest tho 
roductions. After a secret ballot vote. it wes &MetJJ'\Ced that all b-ut ooe agreed to start 
refusing extracurricular runs., Within days, drivers got tl"'e wOld to schotfl menag~;rs that 
unless dis.:ussions on the pruolem were scheduled, runs would be refused.• The strategy 
worked. Within e week. school officials were meetin-g with Union representatives to discuss 
the issue, now under throst thoi if I' satisfactory ~elution wes not roached, the runs would 
be refused.' On September 20, UniM officials, nawly a"ured that drivers would stand firm 
in their resolve to ref usa the runs. went into two more meecin-gs with school of1icials.• After 
rejecting offers of compromise from tho Board, the drivers ~gen refusing the extracurricular 
runs. 1 

Here, we need not enel~e whether an individual acted simoly lor himself or took action 
with or on the authority of co·workers. The action grew out of group consultation and is the 
sort of concerted acti011 contemplllted by the statute. Although the Union look pains to state 

-----------------
'FF .1'3 

• FF 114 

~r:F 115,6 
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that tho decision of whether to acr.ept the runs was a voluntsrv. individual ona•, tha activity 

is no less concerted oocBuse soma driver might iooividuslly dactdo to sccspt en extracurricular 

run. To conclude otherwise woold lead to ludicroos rasdts. A pjcket line. for e>UJmple, could 

lose ib concerted ch3racter because one vnion mamt>er decided to ctos.s it. 

The second question is whether acceptin-g extracurricular runs amounted to a "duty" 

,~employment within !hb meaning of R.C. 41 t7.01(H). In In re Western Rpg.erye Transit 

Aulb. SEf\'.l ,;o-<.11"17 (5·23·90), SERB foond that the rtfussl of overtime did not constitute 

e strike where t~o ~.:ollective bllrgaining agreement atsted th&t overtime wes vt>luntery. SERB 

reasoned that voluntary overtime was not 11 dvty of employment for purpo!les of R.C. 

4117.01 (H) becau,o refraining from overtime complied with the dvties of employment as 

agreed by the parties in their contract. 

Here. e different contract com~ls e different result. Tha parties' no-strike or lockout 

clause is strong end specific in imposing a duty on the Union and individual employees not to 

interfere with Board servicos end operations th.ough concerted action. 

Article XXXIII states: 

33.01 The Union hereby egrees that it will not directly or illdirectly encerurege or assist 

in any way, nor shall any omployee initiate or participate, either directly or indirectly, 

in any strike, slowdown. walk out, work stoppage, or other concerted interference 

with or withholdinG ol services from the Board or any type of activity which results in 

s reduction of the regular Jli'Ofessionel duties or employment obligations of any district 

ompkyeus, during the term of this contract. 

!n addition, the Union shell cooperate at all time& with tha Board in the continuation 

of its operation and services and shall actively discourage end attempt to prevent any 

violation of this Article. If any violation of this Article occurs. the Union shall 

8Jt. Ex. 4 
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immediately notify all employees that the strike, slowdown, wOfk stoppage, or other 
concerted intorference with ()(the withholdi:'lg of $6rvicos from the Board Is prohibited, 
not sanctioned by the Union end Ofder all employses to return to work immediately. 

Although individuals cannot be disciplined for refusing extracurricular runs on an 
individual besis,• the contract impo!Ws en affirmative duty not to Interfere with the Board's 
operations through concerted action. Ely coocer1edly refusing runs in Ofder to coerce a 
change in their employment terms, the Union an-d its drivers failed to fulfill this contractual 
duty to abstain from concerted interference with operations, an-d thereby abstained from the 
proper performance of the duties of employment. Further, those Individuals who had 
committed to take runs, thsn reneged in order to join the con<:erted action'0, failed to ~XJrform 
a specific driving duty they had assumed. Certainly, the sa actions constitute a strike within 
the meaning of R.C. 41 17.01(H), 

S:iil at issue is whether there is an apparent risk that the job action will recur. As we 
noted in lnJJLJefforsoa Qaoartroeot of Humon Services and In re Akron Cjtv School Pist Bet 
~.'' R.C. 411 7.23 procedures are appropriate where the immediate job action has ended 
but there is a risk of recurrence. Otherwise, if a strike is en-ded when the Request for 
Unauthorized Strike Determination is filed, unfair labor practice procedures are edequate. 12 

Here, the nature of the strike itself complicates a decision on whether it has 
terminated. Drivers ore offered extracurricular runs for special events, often on weekends. An 
employer under these circumstances could fila an unauthorized strike request on a Monday, 
kllowing 11 weekend of concerted rafu~:als, and not know fOf certain until the following 

'Stipulation No. 6 

' 0Stipulation No. 9 

"See fn 2, ;upra 

tlR.C. 4117.11 (8)(8) makes it Btl unfair labor practice for 11 union to engage in any picketing, striking, or other concerted refusal to wOfk without providing a 1 0-day notice. 
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weekend or apecial event wheth-er drivers would egroa to take the runs. Disputed actions such as this, capable of raplltition yet evading review, have boon found ripll for determillation, and not moot, by Ohio courts. 13 

While Hartman suggested at the hearing that she pllrSOI\!IIIY woold accept runs, u the parties offered undispu1ed evidence that the job action might continue. A letter dated September 28, 1993, from Gee to Frost advised that no services would be withheld by member bus drivers until the Union had given the BOBrd 11 10-day notice. 15 One can reasonably conclude that the Union might give notice at any time and prO<:aed to strike, though mid-term in o contract. Under these circumstances, it is clear that R.C. 4117.23 proceedings are appropriate, ' 0 that the refusal to take extracurricular runs is a strike, and that the strike is unauthorized. 

Pottenger, Vice Chairman and Mesor., Board Member, concur. 

13See, e.g., In re Apoeol of Suspension of Huffer, 47 OS 3d 1:£ (19881; State !IX. rei. The Reoository v, Unger, 28 OS 3d 418. (1986); foster v, Cuyahooa County Board of Elections, 53 Ohio App. 2d 213 !Ct. App. Cuyahoga. 1977). 

•• At the hearing, bus driver Lois Hartman confirmed a representation by Union counsel that she would now accept extracurricular runs bu1 coold not speak for the other drivers. This was the first time she had conveyed this information to the Board. (Assistant Supt. Bell was present at the hoaring). (Tr. 52·53 l 
15 Jt. Ex. 4 

' 01n Jefferson, we reserved the right to dismiss an employer's request for unauthorized strike determination in strikes which had ceased if the employer did not submit affidavit evidence establishini) facts upon which we could reasonably conclude the strike might recm. No such affidavit was submitted in this case sod nons was required. H!ilre, due to the nature of the strike, it did not appear from the request that the strike had ceased. At hearing, the parties' stipulated evidence (Jt. Ex. 4) was sufficient to show it might recur. 

l 
~. 
I 
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