STATE OF OHIO SH Ny 93 -1/

STATE EMPLOYMENT RELATIONS BOARD

In the Matter of
Shelby Aasocistion of Schoo! Support/OEA,
Employee Organization,
and
Shelby City Board of Education,
Employsr,
CASE NUMBER: 93-STK-09-0004

QPINION
OWENS, Chairman:

(. Procedural Background end Focts

On Septemiber 27, 1993, at 4:42 p.m, the Shelby City Boerd of Education {"Employer” ,
or "Board") filed 8 Request for Determination of Unauthorized Strike pursuant to Ohio Revised
Code (0.R.C.} Section 4117.23. The Employer maintained that the employeas’ concerted
activity of declining extracurricular runs as a group constituted a strike, and since it occurred
mid-term in the psrties’ contract the action was unlawful.

In ordaer to act within the 72-hour deadline imposad by O.R.C. Section 41 17.23, SERB :
scheduled a hearing to ba held on September 29 st the Board’s offices. Pre-haering f
procedures were conducted by SERB's General Counsel, and stipulstions were agreed upon }
by the Shelby Association of Schoot Support/OEA {"Employse ArgIniration”™ or "Union"} and :
the Employer. The stipulations are:

1. Shelby City Board of Education ("Board"} is a “public employar” within the meaning of
O.R.C. Sec. 4117.01(B).

2. Shelby Associstion of School Support/OEA {"Union™) is &n employee organization within
the meaning of O.R.C. Sec. 4117.01(D).

3. The Union is the SERB-csrtified representative for the following unit of amployees:
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Included: All bus drivers, catfeteria workars, custodial-maintenance,
sweoepers, drivers, secretaries, aides.

Excluded: Supervisors, confidential employees at centra! office of the
Board of £ducstion as dafinad in O.R.C. 4117.01.

The amployees 80 represented are in a catagory for whom strikas sre parmitted under
Chapter 4117 of the Ohic Ravised Code,

4. Tho Board and the Union are parties to a cofiective bsrgaining sgreament (*contract”},
which is effective by its terms from July 1, 1991 to June 30, 1984. A copy of this
agreement is incorporatad as part of these stiputations and marked as *Attachment 1o Joint
Exhibit 1."

5. Tha contract contains the following provision, titled "Article XXIi - Extra Curricular Driving"™:

22.01 For extracurricular driving: athletic events, band trips, fieid trips, etc.,
drivar employess will ba paid $10.00 an hour for actual driving time calculated
to the nearest 1/4 hour. 1/4 hour will ba allowad for preparation of tha bus and
1/4 hour for cleaning the bus. Buses must bs cleangd aftar extracurricular runs.
A minimum of tweo (2) hours driving and clean up tima will ba paid par trip.
Lsyovar time will be at the prevailing minimum wage. Extracurricular trips
which are not scheduled during & reguler bus run will be otferad to tha most
senior regular driver employess befors baing offered to substitute drivers

according to the procedure balow.

All extracurricular driving shall be offered on a rotation basis, beginning with the
most senior driver employes. Driver employeas refusing sn extracurricular
driving essignment during the rotation shall not be offered another
extracurricular driving assignmant until thair next tum in the rotation.

6. No disciplinary action can be taken sgainst any unit member bus drivar who declines on
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an individual basis to drive an extracurricular run. The only conssquence of an individusl
refusal of an extracurricular driving assignment is, as outlined in Article XX, inat the driver
is not offered another extracurricular driving sssignmsnt until the driver's next turn in the
rotation. Extracurricular driving is normally psrformed by uanit employses and (non-unit)
substitute bus drivers.

7. The contrect contains the following provision, titled *Article XX Xill - No Strike of Lock Cut

Clause™:

33.01 The Union heraby agrees that it wili not directly ot indirectly encourage
or asgsist in any way, nor shall any employes initiate of participate, aither
directly of indirectly, in any strike, slowdown, walk out, work stoppage, of
othar concarted interference with or withholding of services from the Board or
any type of sctivity which results in a reduction of tha regular professional
duties or amployment obligations of any district esmployses, duting the term of

this contract.

In addition, tha Union shall cooperata st all times with the Board in the
continuation of its operation and services and shall actively discourage and
attempt to prevent any viclation of this Article. |f any violation of this Article
occurs, the Union shall immadiately notify sll employeas that the strike,
slowdown, work stoppage, or other concerted interferancea with or the
withholding of ssrvices from the Board is prohibited, not sanctioned by the
Union and order all employees to raturn to work immadiately.

The Board agrees not to lock out or otherwise prevent employsas from
parforming their regularly assigned duties whare the objsct theraof is to bring
pressure on the employees or the Union to compromise of capitulate to the

Board’'s terms regarding & labor ralations disputa involving tha Union.

8. Citing severe financial constraints, the Board has implamented a number of cost-reduction

5}
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measures for the 1993-94 school yesr, including carvain reductions in force and the
slimination of high school busing. Ths slimination of high school busing has not caused t s
layoft of bus drivers, but has caused their hours to be reduced. The Association has filed e
grievance asserting that this reduction in hours violates the contract. The grievance is
currently pending and will be subniitted to binding arbitration. Tha Association has also filed
an untair labor practice chargs with SERB over this insus (Cess No. 83-ULP-08-0546).

9. On Septomber 22, 1993, of 8ix drivers schaduled to drive axtracurricular runs on
September 24, thies croased thair names from the driving list. The Assistant Superintanvent
parsonally askod slf of the romaining drivats {axcept one sick driver and four othars who naver
drove extracurricular runs) whether they would grive, and sll refused. No unit drivers reporied
on September 24 to trensport students to on away football game. Nsither did unit drivers
transport students for othor athistic events on Sgptambar 25. The 8arvice wos instead
provided by a chartered bus snd substitute drivars. Howsvet, the unit drivers continuag to

parform thair normal assigned work,

10. At no time did the Union notify the Board of any intant to take ths action describad
above in Parsgraph 9 by serving 8 Notice of Intent to Strike or Pickat upon the Bourd,

11. The parties agres to the foltowing exhibits: Joint Exhibit 2 tbus driver job dsscription);
Joint Exhibit 3 flettsr from Union dated September 23, 1993): and Joint Exhibit 4 {lattar from
Union dated September 28, 1993).

FINDINGS OF FACT'

1. On September 1, 1993, approximatsly 10 bus drivers, including Lois Hertman {tha bus
drivers’ representative to the Linion) attended a braakfast meeting where a sscret baljot vote

'Afl refgrences to the transcript of tha hearing are indicated parenthseticelly by "Tr.®
followed by the Page number(s). All referances to exhibits are indicated parenthetically by
*Jt. Ex.,” followed by the number. References to the transcript and/or exhibits in this OCpinion
are intondad for convenisnce only and are not intendad to suggest that such references are
tha sole support in the record for any particular Finding of Fact,

-
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was conducted. The result of tha vote, which was announced 1o drivars presant, was that
all but one bus driver daclined to drive axtracurticulsr funs in order (o protest certain cost
reduction manasures {described abovs in Stipulation No. Bi, which aflected themsealvas and
other drivers. (Tr. 87-88, 21-83, 95-98).

2. On September 3, 1893, two bus drivers informed Or. Richard Froat, suparintendent snd
Steven Bell, assistant supesintendsnt, that they did not want 1o answar ditactly the quastion
whether thay would driva to a footbail gama that gvening hacause all drivars ware in
agreemont 8s to 8 particular action. They ssked Beli and Frast to meat with all the drivars. A
meoting was arrangod for that aftarnoon at the bus garage. (Tr. 29),

3. On Septomber 3, 1993, st 1:30 p.m. 11 or 12 drivers, including Hartman, met with Gsli
ond Dr. Frost at the bus gerage ovor concerns sboct how stats minimum busing would stfect
them economically. During the mesting, drivers statad thay would not drive extracurriculsr

runs if tho Board did not st least schedule 8 meating to discuss the issue. (Tr. 29-30, 56-57),

4. On Saptembear 9, 1993, thu Board, 8alt ang Dr. Frost mat with Union prasident Mike Millar,
drivers’ ropresentativea Hetmen, and drivers Batty Neotaker and Kan Bure to eddress the
concerns raised at the Septembar 3 mesting. The drivers made cartain gconomic demands
angd stated that if these wera not met, thay would not drive extracutricutar runs. Hanman
indicated that the refusal to drive would be on an ongeing basis. The Board authorized Ball and

Frost to have further meetings with the drivers on thoir concearms, (Tr. 30-32, 66-67).

8. About 8:30 a.m. on Septembesr 20, Mike Martin and OEA Lebor Relations Sonsuitant Karan
Gae met with tha drivers in the bus garage. Tha consensus of the drivers at this meeting was
to stand firm end docline extracurricutar runs. (Tr. §7, 72-723}

6. On Septembar 20, efter the drivers’ meeting, and again on Septambar 22, 1983, Bali ond
Frost met with Gee, Martin, and Hartman, to discuss tha drivers’ economic concerns
related to busing. Buir was also present on September 20. Larry Termin attendad in Burr's
place on September 22. During these meetings, ths Board meade offers of compromisa, which

=
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were rejocted by the Union. (Tr. 32, 70-72)

7.1t was after the Ser.tember 22, mesting describad sbova in Finding of Fact No. 6§ that three
of gix drivars who had signod up 10 drive extracurriculsr runs for Saptamber 24 (Stipulation
N0.9) crossed thair names off the sy, (Tr. 1),

8. As of the tims of hearing, the axtracwrricular runs declined by reguier drivers, which sre
the subject of this request for unauthorized strike, wore perfocmed by substituta drivers and
a charter aarvice securad by the Board. (Tr. 24-25, 63).

il. Analysis

Itis undisputed that the arivers” 1efusal 1o sccept axtracunicwar runs occurrad mid-
term in & contract.  On that basis, it is clear that if the action complained of is 8 strike and

Is continuing, we must declare it unsuthosized.’

R.C. 4117.01(H) delvps 8 “stnike® 23 "goncerad action in tailing to raport to duly
willful ebsenca from ona's position; stospage of work: slowdown, or abstinance in whole or
in part from the fuli, faithful, and proper performance of the dutias of smployment for the
purposs of inducing. intfuence, of coarcing 8 changs in wagas, hows, tarms and other

conditiens of employment.” (Emphasis added).

R.C. 4117.11{EN3) states: *The partiss shall continus in full force and efact sll the tarms
snd conditiors of any axisting collactive bargaining agreamant, without resot 1o strike orlogk-
cut. for a poriod of sixty days attar the party gives nutice w untii the sxgiration date of the
vollactive bargaining agresment, whichaver occurs Iater, of foe & pariod of ninety days where
applicable.” {Emphasis addadi.

R.C. 41171 8{C) statss, in pertinant part: "No public employes shall strike during tha
term or extended term of a collective bargaining agresmant...." Ukawise, R.C. 4117.15 (A)
suthuizes pubiic employars t¢ seak iniunctive relisf for, arnong other things, strikes occurring
during tha tarm or axtended term of 3 collective bargaining agreemant.

Sesalso Jatierson Derarymapt ol Human Serviges, SERB 92-015(3-25-92), reaffirming
o re _Akron City School Dist B¢ of K¢, SERB 89-031 (10-27-89) for the principle that the
unauthorized striko pro_ .Jures of ... 4117,23 are raserved for thesse job actions which ars
of & live, continuing nature or *hich one ¢an reasonably concluda nay recur,

(D“D
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There i3 no quostion that the drivers’ action was “concerted.” Warecently stated that
activity would be considered "concerted” under Ctap.sr 4117 if it was engaged in with or
on the authority of other employees and not solely by and on behalf of the employee himsalf.
MMM&QMMM SERB 83-002 (4-6-83). Although we rsjacted
tha notion that an individual sction becomas "concerted® becausa it may sffect more than one
employee, we noted that an individusl acting slons might engage in concarted activity simply
by stternpting to induce other employess to act in concert, )

In this case, the decision to refuss extracurricular rung hgd its genesis in collactiva
action. Drivers, unhappy with tha way their smployat’s cost-raduction plan could atfect their
woges end benelits, got together over broaktest and fomulated plen to protast the
roductions.  After 8 secret ballot vote, it was snnounced that all but one agresd to starnt
rafusing extracurricular runs.?  Within days, drivers got tha word to school managers that
unless discussions on tha prubleam were scheduled, runs would be rafused.* The strategy
worked. Within g week, school officials ware maeting with Union rapresantatives to discuss
the issue, now under thrast thot if a satisfactory solution was not roachad, the runs would
be retused.® On September 20, Union officials, newly assurad that drivers would stand firm
in their resolve to refuses the runs, went into two more maatings with school officials.® After
rejecting offers of compromise from the Board, the drivers bagan refusing the extracurricular

runs.’

Here, we need not anslyze whather an individusl acted simoly for himssH or took action
with or on the suthority of co-workars. The &Ction grew out of group consultation and is the
sort of concarted action contemplated by tha statuts. Although the Union took pains to state

FF #2
‘FF ¥3
S FF #4
°FF #5.6

FF #5.,6

N
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that the decision of whathar to accopt the runs was 8 voluntary, individusl ons®, tha activity
is no less concarted bacause some driver might individually decide to sccept an extrscurricular
run. To conclude otharwiss would lead to iudicrous rasuits. A picket line, for example, could
lose its concerted character bacsuss one union member decided to cross it.

The sacond quastion is whether accapting extracurricular runs amounted to a *duty”
W employment within ths meaning of R.C. 4117.01(H). In o re YWestarn Reserve Transit
Auth, SER! 30-007 (8-23-90), SERB found that the refusal of overtime did not constitute
a strike where who cotlectiva bargaining agreemsnt stated that overtims was voluntery. SERB
reasoned that voluntary overtime was not 8 duty of employment for purposes of R.C.
4117.01(H) because refraining from ovsrlims complisd with tha duties of employment as
sgread by the partiss in thair contract.

Here, 8 ditferent centract compels 8 differant result. The parties’ no-strike or lockout
clause is strong and specific in imposing a duty on the Union and individus! smployeas not to
intarfore with Board services and operations th.ough concerted action.

Articls XXXIII states:

33.01 The Union hereby agrees that it will not directly or indiractly enceurage or assist
in any way, nor shail any omployae initiate or participate, either directly or indirectly,
in any strike, slowdown, walk out, work stoppage, or othar concerted interference
with or withholding of services from the Board or any type of activity which results in
& reduction of the regular professionst duties or employment obligations of any district
emplcyess, during the term of this contract.

In addition, the Union shali cooperate at all times with the Board in the continuation
of its cparation and services and shsll actively discourage and attempt to prevent any
violation of this Articls. |f any violation of this Article occurs, the Union shall

8Jt, Ex. 4

Y
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immaediately notify afl empioyses that the strike, slowgown, work stoppags, or other
concerted interference with or the withholding of services from the Board is prohibitad,
not sanctioned by the Union and ordsr all 8MPployess to return to work immediatsly,

Although individuals cannot be disciplined for refusing extracurricular runs on an
individual besis,® the contract imposes an affirmative duty not to interfere with the Board’s
operations through concerted action, By concertadly refusing runs in order to coerce a
change in their amployment terms, the Union and its drivers failed to fulfill this contractual
duty to abstain from concerted intarferance with operations, and thereby abstainad from the
proper performance of the duties of employment. Further, thoss individuals who had
committaed to take runs, then renaged in order to join the concerted action'?, failed to parform
a specific driving duty they had assumad. Ceriainly, thesa actions constitute a strike within
the meaning of R.C. 4117.01(H).

Stiil at issue is whether thers is an apparent risk that the job action will recur. As we
noted in in re Jefferson Department of Humén Servicas and Inre Akron City School Dist B
of Ed." R.C.4117.23 procedures are appropriate whare tha imrmadiate job action has ended
but there is a risk of recurrencs. Otherwise, if a strike is endsd when the Request for
Unauthorized Strike Determination is filad, unfsir fabor practice procedures are sdequate.'?

Here, the nature of the strike itself complicates a dacision on whethar it has
tarminated. Drivers are offered extracurricular runs for spacial avants, often on weakands, An
employer under thase circumstancses could fila an unauthorized strike request on a Monday,
ellowing a weekend of concertsd refuseis, and not know for certain until the following

’Stipulation No. 6
"“Stipulation No. 9
""Ses in 2, supra

“R.C. 4117.11(B)8) makes it an unfair tabor practice for a union to engage in any
picketing, striking, or other congerted refusal to work without providing a 10-day notice.

%
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weekend or spacial gvent whethar drivers would 8gree to take the runs. Disputed actions
such as this, capable of repeatition yet evading review, hava baen found ripe for determination,
and not moot, by Ohio courts. '

Whila Hartman Suggested at the hearing that she parsonslly weuld accept runs,' the
parties offered undisputed evidence that the job asction might continue. A lotter dated
September 28, 1993, from Ges to Frost advised that no services would ba withheld by
member bus drivers until the Union had given the Board a 10-day notice.® One can
reasonably conclude that the Union might give notice at 8ny time and proceed to strike,
though mid-term in g contract. Under these circumstances, it is clear that R.C. 4117.23
procesdings are appropriate,'® that the refussl to take extracurricular runs is a strike, angd that
the strike is unauthorized.

Pottenger, Vice Chairman and Mssonr, Board Msmber, concur,

YSee, e.9., Inr 5

itory v, Unqer, 28 083d418.(1986); r
53 Ohio App. 2d 213 (Ct. App. Cuyahoga, 1977).

. 4708 3d 12(1988):&&1&&_[91,1&&
v r lections,

'* At the hasring, bus driver Lois Hartman confirmed g representation by Union counsal
that she would now Accept extracurriculsr runs but could not spesk for the other drivers.
This was the fifst time she had conveyed this information to the Board. {Assistant Supt. Ball
was present at tha hoaring). (Tr. 52-53 }

% Ut Ex. 4

in Jafferson, we ressrved the right to dismiss an employer's request for unauthorized
strike determination in strikes which had cessed if the employer did not submit affidavit
svidence establishing facts upon which we could reasonsbly conciude the strike might recur.
No such affidavit was submitted in this case and nONS was required. Hsre, due to the nature
of the striks, it did not appsar from the request that the strike had ceased. At hsaring, the
parties’ stipulated svidence (Jt. Ex. 4) was sufficient to show it might regur,
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