T 93-014
STATE OF QHIO
STATE EMPLOYMENT RELATIONS BOARD

In the Matter of
Ronald T. Ridley,
Petitioner,
and
Communications Workers of America - Local 4340,
Ernployes Organization,
and
Cuyahoga County Sheriff's Dspartment,
Employer.

Case Number: 93-REP-02-0018

OPINION

OWENS, Chairman:

The issue before the Board in this case is whather a decertification slection may be

conducted pursuant to a consant electian agreement in a unit which is not Board certified.

For the reeson stated below we lack such authority under the statute and hence wa
do not approve the Consent Election Agraement and we dismiss the petition for a
decertification election with prejudicae.

This matter arose on February 5, 1993, when Ronald T. Ridley (Petitioner) filed a
Petition for Decertification Election seeking to decertify the Communications Workers of
Amagrica, Local 4340 (Employae Organization, CWA) as the representative of certain
employses of the Cuyahoga County Sheriff's Department (Employer). The Employee

Organization filed a motion to dismiss claiming a deemed certified status based on a three (3)
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yoar contract executed on March 27, 1984. The case was directed to hearing to determina
whether the Employas Organization is deemed certified pursuant to Section 4{A) of Amendad
Substitute Senate Bill 133 of the 115th General Assembly'. Subsequently, the partias signed
a Consent Election Agreement, which is now pending bsfore the Board.

At the outset some background observations are warrented. In 1985, & SERB
hearing officer conducted a hearing involving the Employer, the Employee Organization, the
unit at issue (which at that time also included cooks), and the international Union, United
Automobile Aerospace and Agricultural implement Workers of America UAW (UAW). UAW
had filed a Petition for Repressntation Election soeking to represent the cooks. ?

We take administrative notice of the Findings of Fact of the heasring officer and his
Conclusions of Law adopted by the Board. The hearing officer found that the March 27,
1984 agreement between CWA and the Employer, the same agreement CWA claims as the
basis of its deemed certified status in the instant case, was not a lawful writtan agreement,
contract, or memorandum of understanding pursuant to Ohio Revised Code {ORC)
34117.05(B), and hence did not bar the petition filed by UAW to represent the cooks.?

'"The dirsction to hearing was erroneous and should not have occurred. The ralgvant unit
is clearly not Board certified, and there are only two other possibilities either the unit is
deemed certifisd or uncertified. In either case, as we explain later; the decertification petition
is not sufficient, and as such cannot raise a question of representation. Hence, a hearing is
not warranted,

International Union, United Automobile Aerospace and Agricultural Implement Workers
of Arnerica, UAW, and Cuyahoga County Sheriff. SERB Case No. 84-RC-04-0339. Hearing
Ofticer’'s Recommended Determination issued on June 27, 1985; the adoption of the Hearing
Officer's Recommended Destermination by tha Board and the diraction to election was issuad
on October 24, 1985; the Board's certification of elaction resuits certifying the UAW as the
exclusive bargaining representatives of a unit of cooks was issued on January 22, 1986.

*However,the hearing officer in his recommended determination did not reach the deemad
certified status issua.The only issue before the hearing officer was the petition for election by
the UAW, and that issue was sufficiently resolved bassd on the finding that the March 27,
1284 agreemant did not constitute a contract bar. Thus, the deemed certified status issue has
not been determinsd yet, nor wili it be determined in this case. The issus before us doas not
depand on whether or not CWA is desmed certified, and iike all other judicisl or quasi judicial
tribunals, we decline to issue advisory opinions.
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Wa take administrative notice of our records that tha unit at issus is not ¢ Board

certifiad unit.

Mavirig done that, there are two (2) possibilities, neither of which authorizes the Board

to conduc* an election pursuant to a8 Consent Election Agreement.
1. The unit at issus is "dsemed certified™.
Section 4(A) of Temporary Lew in Senats Bill 133 states in pertinent part:

*...Notwithstanding any other provision of this act, an employee organization
rocognized as the exclusive reprasaentative shall be deemed certified wptil chalienged

nizati nder the provisi
Employment Relations Board has certified an exclusive representative.” {Emphasis

Added}.

SERB, as an administrative agency created by statute, has such authority in 8s much
as given by Ohio Revised Code ( O.R.C.) Chapter 4117, New Bremen v, Pyblic Utilities
Commission, 103 Ohio St. 23, 30 (1921). While an administrative agency, by virtue of its
spacialized expsrtise, has a wide latitude to interpret the statute and to implement policies it

believes will best serve the public and the legislative intent,_the agency may not ignore the
plain languaag_of the statute (Emphasis Added). The lagislature, in tha above-cited secticn

of the Act, gave deemed certified units more protection than Board certified units. Board
certified status, on the other hand, may aiso ba terminated by decertification cf the Board
certifiod incumbent exciusive representative. Qur experience shows that this extra prdtection
creates a lsgal nightmare and worse, an unjust and unfair prohibition of employeas to exercise
their statutory rights to choose not to be rapresented by any employee organization. Yet, we
are bound by the clear language of tha statute, which allows us to change a deemed certified

status only for a certified status.
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In the same spirit, according to the mandata of tho law snd pursuant 1o its statutory
authority, SERB promulgated rules governing petitions and elactions in Ohio Administrative
Code {0.A.C) Chapter 4117-5. 0.A.C Rule 4117-5-01(D) defines 8 petition for decertification
elaction in distinction from 8 petition for reprasentation elaction, which is dealt with in OAC
Rulz 4117-5-01(C). 411 7-5-01(D}{2) specifically states:

"No petition for decertification elaction 8s defined in this ruie may be
filed where the incumbant employes organization s deemed cartifiad
pursuant to division (A) of Section 4 of Amended Substitute Sanate Bill
133 of the 115th General Assembly.”

Thus, both pursuant to the language of the statute, 88 waell as to our own rules, &
decertification petition targeted at a deemed certified unit may not be considered, nor may the

Board decertify 8 deemed certified incumbent representative via & decertification election.

We are sware of the fact that all parties involved signed a Consent Election Agreement
to have a decertification alaction. Asa rule, SERB listens very attentively to the wishes of
the parties, especially when all parties express the same dasire. However, SERB cannot ignore
the plain language of the statute even when all parties raquest such action. SERB has never
approved a Consent Election Agreement signed by all parties when the unit involved combined
classifications proscribed by the statute. For example,SERBE will not allow safety forces to
strike even if all parties agree in 8 collective bargaining agresment 10 8 dispute seftlemant
procedure allowing such & strike. As the guardian of O.R.C. 4117, it is our obligation to
eniorce the law, the parties wishing otherwise notwithstanding. Thus, if the unit at issue is
deemad certified, the Consent Elsction Agreemant pending before us must be denied and the

Petition for Decertitication Election must be dismissad.
1.

if the unit at issue is Not desmed certified (which is the only other possibility because
we know it is not Board certified), then we have before us a privately negotiated collective
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bargaining agreement whereby the employer chose to deal with an employee organization

outside the framework of Chapter 4117, Thus, the sscond possibility in this case :
2 The unit at issue is neithar Board certified nor deemed certitied.

Employers and employee organizations which collactively bargain without
asking for SERB’'s blessing and without going through a certification process, may not

then banefit from the application of Chapter 4117,

For example, the statutory duty to bargain cannot be invoked by a party which
signs 8 private contract and which is not Board certifiad or desmed certified. Thus,
any unilatera! changes in term and conditions of employment, or a refusal to bargain
may not have statutory remedy undsr Chapter 4117 if the parties involved negotiated
a private deal. The employee organization that opted to privately negotiate with an
employer without being certified may be raided at any time and does not have the
statutory protection of the contract bar. The employer that opted to privately negotiate
with a union of its choice, whichis not the certified sxclusive bargaining represeniative
of its employees, may be involved in an illegal ~sweetheart" deal in violation of O.R.C.
§4117.11(A)(2} if the union is not also the employees’ choice. And thase are ony 8
very few examples of the consequences of bargaining betwesn employsrs and

uncertified unions, outside of Chapter 4117.

Still, privete collective bargaining agreements outside SERB's scope do exist here and

there. If the case before us involves such an agraement, then the qusstion is whether a

decertification slection may be conducted in a unit which has never been cartified. Clearly,

conducting decertification elections when under the law there is nothing to decartify is a futile

and meaningless act and, as such, a waste of public. money. Moreover, the goal of

decenifying an exclusive bargaining reprasentative is to abolish the statutory right of that

represantative and the statutory duty of the gmployer to bargain collectively. When a union -

has never been certified neither the duty nor the right to bargain exist. Therefote, a statutory

decartification procedura and -a decertification slection would be pointless, and the Board has

no reason to direct such an election,
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Thus, if the unit before us is neither deemed certified nor Board certified, conducting
a decertification slection is a futile act, inappropriate for SERB. To summariza, the only
situation where a dacaertification slaction may prope:ly take placa is in a unit which has been
certified by SERB. Stated another way, the Board connot decertify that which it has never
certified. The CWA wunit before us is not Board certitied and hence, the pending

decertification petition must be dismissed.

The question still remains - what can employess do when thay &re caught between
an employer and a non Board certified employse organization which bargain collactively in
complete disregard of their wishes? As stated above, filing & Petition for Decertification
Election is not an option available to the employees in such a situation, since SERB has the
authority to conduct a decertification election only in a Board certified unit. However, other

options are availabie.

One option is to notify the employer that the majority of the employees do not want
to be rapresentaed by the employes organization involved. If the employer continues to bargain
with that employes organization, the employees huve the statutory right to file with SERB an
untair labor practice charge alleging an 0.R.C, §4117.11{A)(2} violation*. This optionis valid
only if the unit is not certified. If the unit is deemed certified, the empioyer has a duty to
bargain and no such violation occurs. Thus, filing a charge alleging an 0.R.C. §4117.11{A){(2)

violation wili also determine the certification status.

Another option is for the employess to file with SERB a Petition for Representation
Election, signing cards for another employee organization or creating their own employes
" organization. If the existing unitis not certified, such a pstition may be filed anytims since no

*There is, of course, a timeliness quastion with regard to filing an unfair labor practice
charge. In the case at issue, we take administrative notice of the fact that the last collective
bargaining agresment between CWA and the Employer expired and negotiations are stayed
pending action on the decertification petition. Thus, notifying the Employer at this point,
while it is stili relevant to the current negotiations, is still timely.

’W)ﬁ



Opinion
Case No. 93-ULP-02-0018
Page 7 OF 8

contract bar protection lies for uncertitied reprassntatives. If the unit is deemed certifiad, the
window period or the period after the expiration of the contract and before 8 new contract is
effective, as provided by O.R.C. 41 17.07(C)(6). is the time to fila tha petition.

We spain emphasize that employers have a duty to bargain only with Board certified
and deemed certified bargaining representatives. Employee organizations that bargain without
being certified are putting themsslves at the whim of employers and have nr statutory
Protection regarding bargaining rights. Employers that bargain with an uncertified employes
organization could be committing an unfair labor practice if they are involved in a
"sweatheart” deal. Wa do encourage ail those parties who bargain collsctively outside tha
framework of 4117 to avail themselves of the protection of the statutae,

A tew comments are warranted in regard to the dissenting opinion. In a number of
areas, we do not agres with our dissenting collsague’s statement of the facts and the law,
and we wish to point out a few axamples. First, the Status of the Employee Organization at
this facility was not in question prior to February 5, 1993, when the decertitication petition
in this case was filed. The 1984 case mentioned in the dissent did not involve the smployees
in our case, but involved only the cooks, who were carved out as a separate unit.

Second, the citation to In_re lake County Board of Mental Retardation gnd

Revelopmental Disabilities, SERB 92-004 {4-20-82) is distinguishable from this case. In that

case tha issus was changing a deemed certified unit by conducinrg an opt-in elaction to add

employees to the deemed certifisd unit; whereas this case involves ths possibility of
conducting a decertification slection in what might be s deemed certified unit. This distinction
i important and is supported by the ruling of the 10th District Court of Appeals and the

Common Pleas Court both in Franklin County. In Lake County Board of Mental Retardation

nd Developmental Disabiliti £RB, 1993 SERB 4-12 (10th Dist Ct. App Franklin 2-11-93)

the Court said: "Tha purpose of the restrictions in R.C. 41 17.07(C)6), 1983 SB 133, Section

4(A}, and Ohio Administrative Code Rulg 411 7-5-01(f}is to promote stability in labor relations

by controlling the ability to change bargaining representatives. SERR properly found it

significant that the exclusive bargaining agant would not change as s result of the
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PATMR/DEA merger. The trial court deferred to SERB’s reasoning and noted that_‘[t]lo allow

2 units to merqe is not similar 1o granting an_gyenyue 10 attack the chosen rapresentative’.

“This result,in addition to being in accordance with law, promotes a public policy of stability

in labor relations.” (Emphasis added).

The case at issue, unlike the two (2} Leka County cases, does not involve a simple
change in the bargaining unit but also involves a decertiiication petition which is tantamiount

to granting an avenue to sttack the representative, and hance the substantive differance.

The real bottom line is that SERB cannot ignore the statutory language and its own
rules which do not stow 8 decertification election if the unit is deemed certified, and make

a decertification election senssless if the unit is outside the scope of Chapter 4117.

No doubt slections are the most democratic way of determining employeas wishaes.
Howsvar, lagislatures on all levels enacted laws and regulations to govern glections. tnour
law we have a garden variety of rules governing sloctions, like the contract bar rule, election
bar, certification bar, showing of interest requirement, no deceitification of deemed certified
unit rule, and more. The Dissent’s approach selectively igncres some SERB rutes and invokes
others. The majority does not bslieve this promotes orderty and constructive relationships

between a public employer and its employess.

For all of the above, the consent election is denied, and the decertification petition is

dismissed with prejudics.
Pottenger, Vice Chairman, concurs.
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MASON, dissenting:

| canhot agres with the mejority’s refusal to conduct an elsction or even a heering in
this matter. 1

On February 2, 1893, at least 50 parcoant of the public employess in a unit of
Cuyshoga County Shaeriff's Dapartment workaers filad a petition with the Board allaging that
they no longer wished to be representad by Communicaiions Workers of Amarica, Local 4340
{Employes Organization or CWA). CWA responded with a latter to SERB's raprasentation
administrator, suggesting that because CWA and the Sheriff’'s Department had entered a
three-yeer contract dated March 27, 1984, CWA was a deemed-cartifiad representative and
therafore, the patition was inappropriate.  The Peatitionar disputed CWA's claim of desmed
certified status and supplied a second three-year contract between ths partias, this one signad
June 1, 1985, and pointed out the overlapping duiation dates.

Faced with this conflicting avidence of the CWA's status, the Board on April 15, 1993,
directed tha matter to hearing "to determing whether the employes organization is deamed
certified...and for alt other relevant issues.” The Notice of Haaring and Prehearing Order,
issued on May 6, 1993, indiceted that the Board “had found reasonable cause to bsliave the
petition was sufficient and that there sxists a question concerning representation....” R.C.
4117.07(A)(1) requires that a hearing ba directed whenaver the Board finds reasonable cause

to beliave a question concerning reprasentation exists.

However, the matter was not heard, and the employee orgenization’s status was not
resolved. Rather than allow its representation status to be formally determined through a
hearing, CWA has joined with the Petitionsr, and the Employer in agreeing to a sacret ballot

election to determine whather it would continue to represant unit employeas.

Under the uniqus circumstances of this case, an alection should be ordered as the
pertiss have requested pursuant to the consant slaciion agreement or, at the very least, a

hearing should be conducted to resolva the representation question.

&
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The status of the employes organization at the Cuyahoga County Sherift's Department
has been in guastion since the inception of SERB. Just eight (8} days after the collective
bargaining law went into effect, a representaticn petition was filed by & rivat amployee
organization (international Union, United Automobile, Asrospace and Agricultural implament
Works of Amaerica (UAW) ) seeking to repressnt separately a group of cooks originally in this
same unit. The CWA objected on tha grounds that en elaction was barred by 8 "contract”
covering the cooks end othsrs, which it had recently signed with the Sheriff.

The contract raised as 8 bar in that matter is the same one which the CWA has
submitted as evidence of its deemed-certifiad status in this case. The hgaring officer at that
time, examining the circumstances of the contract’s execution, made certain fectual findings.
which wers adopted by the Beard and which called into question the arm’s- langth nature of
the CWA's bargaining ralationship with the Sheriff. He found, for exampie, that the
psatitioned-for cooks had never agreed to have CWA represent them but were advised thot

L3}

the sheriff had "signad them up for CWA and that it was sither that or nothing.™' Ultimately,
he found that the so-called cortract executed on March 27, 1984, contained so few
substantive provisions, that it did not bar the UAW petition for tho cooks, and he orderad an

gigction,

Ths hearing officer never reached the issus of whather CWA was the desmad
cartitied reprosantative of the ramaining smployess, who have petitiorad the Bosrd hers, and
was therefore entitled to enforce its bargaining rights undar Chapter 4117, or whether it was
simply “uncertified” and therefore e'ntitied to no 4117 bargaining rights and protection. For
ths past nine years, CWA has continued to sorve as bargaining representative with its status

unresvived.

Because an elaction is the most expaditious manner of rasolving this representation

quastion, and tha fairest to tha public employees who have pstitionsd us, | favor it.

D

'Finding of Fact No. 4, Hearing Officer’s Proposed Order, In re international Union,

nd Agricultural lmplement Workers of America, UAW, and
Cuyahoga County Sheritf, Case No. 84-RC-04-0338.




CWA has not been found to be the desmed-cartifisd represantative, end so does not

enjoy any spsacial protection under the statuta or the rules against decertificstion elactions.

Even if it wera desmed certifiad, CWA has agrgagd to submit o an slection and
therofors, to forego any speciai protection. To prohibit CWA from consenting to tho
possibility of decertificetion is tantamouni to preventing CWA or any othar deemad-certifisd
representative from disclaiming interestinrapresenting amployaes, The Board has naver taken
the position that deamod-certified represcntatives must centinue to rapresant emplcyass in
perpetuity, whether thay wish to or not. Qiscisimars of interest, for example, are grantad

routinaly without inquiry into the status of the employee organization.

Tha Board has prewviously addressad the issus of 8 deemed certified exclusive
represencative waiving “snecial® statutory protections in In re Lake Counly Board of Ments!
Retardation snd Developmental Lisabilities, SERB 92-004 as follows:

It is well established that “the Generat Assembly vall not be presumed
to have intended to snact a law producing ur:eascenatts or absurd
consequanceas.” Canton v. Imperiat Bowling Lanes, Ine., 16 Ohio 51, 2d
47,53, 242 N.E 2d 566 {1968). The Act must be constived "to alfect
a just and reasonable result.® Gulf Ol Corp. Kosydar, 44 Ohio St. 2d
208, 217, 339 N.E. 2d 820 (1975)...Even i we read the statute to give
axtra protaction to exclusive represertatives in deamed-centified units,
nothing precludes the exclusive reprasentative itself from initiating unit

changes. Clgarly, sincg the exclusive regresentative is the one who
ign, it 13 also the gne who shoyl bla
10 waive its special protection... lampneasis added)

In this sama case, the Board cites 8 prior exampla of 8 union rghnguishing the "extra
protection” of tha deemed-certified status so that tha Board could conauct an election “for
expedient certification leading to negotiations” whare & question of its deemned certified status
was being litigated. /n re Princeton City School District 8d of Ed, SERB 86-008 {2-28-86) and
in the matier of Princeton Association of Cla~sroorm Educatien, OEA/NEA and Princeton City
Board of Equcation, SERB Case No, 85-RC-04-343. In this case, the resclution of the unfsir
labor practice filad by tha union took two yvears. in the interim, to avoid such an unreasonable
delay, the partiss utlilized the slaction procedurss and the matter was resolved within six

months. The principles established in these prior Board actions are applicable in this case.
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It is obvious that the drafters of Chapter 4117 did not foresea the possibility thet a
union which had claimed to be tha "deemed cortified® exclusive representative might
subsequently withdraw tnat claim. It is squaliy obvious that the law was intendad to give
public employees the right to be represented by an employee organization of their own
choosing. Under the unique circumstences of this case, 8 liberal construction of Chapter
4117 is required to avoid a forfeiture of these public amployees’ basic rights. Conssquently,

an election should be conducted as ths parties themselves have requasted.

If an elaction is not ordered. then at the very least the Board should conduct the
hearing it originally ordered, to determine 8t last the status of this Emptoyas Organization.
The Petitioner, the Employer and CWA sll have an interest in knowing whether CWA is
deomed certified under Chapter 41171t it is not, neithar the Employer nor the CWA has the
right under the Coliective Bargaining Act to bargain 8 contract for these public employaes.
Howaever, this determination cannot ba made withoul diracting and conducting the hearing
mandated by R.C.4117.07(AN1),

| disagras with the majority’s suggestion that the resolution of the union's
representation status lies in an unfair tabor practice procasding. Quastions of represantation
shouid be resolved through statutory or agreed-uponreprasantation procedures. The majority’s
suggested resolution puts the amployer betwean the proverbial rock and hard place. If it
bargains, it may be committing & violation of R.C. 4117.11(AN2). If it does not, it may have
vioiated R.C. 4117,11{A)}(5). Also, | am not convinced that such a charge would be timaly,

since the underlying problem arose nine {9) years sgo.
The Board’s action in this case amounts to a missed opportunity to promote orderly

and constructive retationships betwseen a public employer end its employses as the Act
requires. R.C. 4117.22
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