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STATE OF ORIQ
STATE EMPLOYMENT RELATIONS BOARD

In the Matter of
State Employment Relations Board,
Complainant,
V.
City of Dayton,
Respondent.

Case Number: 81-ULP-09-0518

Qpinion

POTTENGER, Vice Chairman:

The issue before tho Board is whather the Respondent’s written reprimand issued to
Sorgeant Mavid Maynes and his involuntary transfer to a different work assignmaent constitutes
an unfair tabor practice in violation of 0Q.R.C. §4117.11(A)1} and (A)3). For the reasons
stated below the Board finds that the issuance of the reprimand is not violative of the Act,
but the involuntary transfer did violate 0.R.C. 8411 7¢(0)(1).

At the outset, a brief summary of the pertinent facts is appropriate. The entire
controversy revolves around the Dayton Police Department’s treatment of Officer Scott Davis.
Davis was a popular officer who was indicted for aggravated assault after engaging in a
physical confrontation with a suspected drug dealer in the haliway of the County Courthguse.'
Following the indictment, Police Chigf James Newby suspsnded Davis without pay on
December 3, 1890, while the aggravated assault charge was pending. The suspsnsion
created dissension in the department as svidenced by the action of approximately 35 officers

'See Hearing Officer's Proposed Order, Finding of Facts No. {F.F.#) 1.
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who called in sick over the next three days to protest the Chief’s decision.? On March 27,
1991 Officer Davis was found guiity on the assault charge. Aftor the conviction there was
an intarnai disciplinary hearing after which tha Chief determined that Davis should be

terminated.?

On April 29, 1981 Chisef Newby had the Assistant Chief call Detective Bennett,
Presidant of the FOP, requesting that he and membasrs of the Union Executive Beard atiend
a meeting in the Chief’s office.* The meeting occuired later that day with Chief Newby,
Assistant Chief Lt. Col. McDaniel, FOP Prasident Detsctive Bennett, FOP Secretary Sgt. David
Maynes, FOP Treasurer Scott Stimmel, FOP Vice-President Datective Pearson, and FOP

Chairman of the Supsrvisors Committee Steva Grismer.5

The meeting bagan with Chiaf Newby announting his decision to discharge Officer
Davis. After a brief discussion, Detective Pearson said 1o the Chiaef at least twice: "That is
bullshit™ and almost simultansously Sgt. Maynes calted the Chief an “asshole™ and said to

the Chief st least once, "fuck you.™®

The next day , as a result of the incidant at the meating, Maynes reported to Lt. Col.
McDanial’s office and was advised of his transfer from his night street supervisor position to
a counter position on the day shift because he was viewed as a "powder keg" that may need
to seak counseling.” Prior io the incident of April 28, 1991, Sgt. Maynes had told Chief

4d.
*1g.
EEH2,
SF.F. #3.
“id.

’F.F. #5.



QOpinion
Case No. 91-ULP-08-0518
Page 3 of 7

Newby that he would consider it punishment to be assigned to an ‘inside’ job on the day
shift.® Also, Maynes was subjected to a disciplinary hearing that resulted in a written
reprimand rec..ived by Maynes on August 5, 1991 2 Daspite the transfer, Maynes continued
to sarve on the SWAT team and other special assignments, including work on the drug unit,

and was not evaluated or directed to counsaling.'®

On September 5, 1991 tho FOP filed an Untair Labor Practice Charge against the
Respondent alleging that the Respondent had violated Ohio Revised Code §4117.11(AK1),
(A)(2) and (A){3). On November 21, 1991, SERB'datermined that thare was probabie céusa
to balieve that the Respondent had committed an unfair labor practice. On January 9, 1992,
SERBissuad a Complaint against tha Respondent alleging violations of 0.R.C. §4117. 11 (AN}
and (A)(3). The matter was directed to hearing with the hesring officer issuing his Proposed
Order on November 17, 1992. The hearing officer concludad that Sgt. Maynes was gngaged
in concerted, protected activity during tho course of tha meating which occurred on April 29,
1991, in Chief Newby's office and that the Respondent’s issuance of a written reprimand to
Sgt. Maynes and his involuntary transfer violated 0.R.C. §4117.11{A}(1} and {A}(3). For the
reasons stated below, the Board finds that Sgt. David Maynes’ profanities directed at Chief
of Police Newby were not concerted, protected activity, and therefore the issuance of a
written raprimand is not an unfair {abor practice in violation of O.R.C. §4117.11{A}M1) and
(A)(3). However, the related involuntary transfer, while not an unfair labor practice in
violation of O.R.C. §4117.11{A)3), is found to be an unfair labor practice in violation of
0.R.C. §4117.11{A)(1) .

SF.F. #8
F.F. #6.

'"°F.F. #59 & 10
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To establish 8 case of discimination under O.R.C. §4117.11(AN3) it must be
estabiished that the alleged discriminates engaged in, or attempted to engaga in, concerted,
protected activity under Chapter 4117, Sea in re Warren County Sheriff, SERS 88-104 (9-28-
88)." Itis without question that Sgt. Maynes attended the mesting of April 28, 1991 in his
union capacity and thus it would narmally ba found that he was engaging in concerted,
protected activity and could not be disciplined for his involvement in tha meeting. The issus
here is whether his use of vulgar, profane language directed toward the Chief removed him
frem the protection of the Act. We find that under the particutar circumstances of this case
it did. Therefore, we find that Sgt. Maynes was not engaged in concertad, protected activity

when he directed vulgar, profane language at the Chief.

The Board acknowtedges its earlier pasition of equality articulated in /1 re City of
Cleveland, SERB 88-020, 1988 Opinions 3-118 (12-28-88). Thers the Board stated: “When
an employes is performing in the capacity of a union representative, the employee enjoys
equal status with the employsr or the employer representative even though the emoloyer or
the employer representative in the normat course of work actlivity is the smployes’s
supervisor.” id. at 3-119. This esquality, however, doas not confer on an employse the
'unlimited right to engage in any type of behavior he chooses without fear of discipline.
Decisions of the National Labor Ralations Board have consistently held that an employee can
be disciplined if his conduct is so egreygious, as to removs him from the protection of the 4 _
See Woodruff & Sons, inc., 265 NLRB 345 (1982}, Hyatt an Union Square, 265 NLRB 612
(1982), and Fibracan Corp., 259 NLRB 161 (1981).

""The determination that the activity involved is protected activity is fundamental to any
finding of an unfair iabor practice in violation of O.R.C. §4117.11 (AN 3). This principle was .

recently affirmed by the Ohio Suprame Court in SERB v, Adena Local School Dist. Bd. of =d,
99 Ohio St. 3d (June 23, 1993).
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In detarmining whathar an employee by his conduct has excesded the protection of the
Act, sach case must be judged on its own particular citcumstarces. The NLRB in & 1979
decision articulated fectors that it would consider when deciding it an employes had by his
conduct exceaded the protection afforded by the National Labor Relations Act. The decision
anumaratad four factors to weigh in daciding if an smployee had crossed the ling: (1) the
place of the discussion; (2) the subject mattar of the discussion; (3) the natuia of the
aompioyee’s outburst and (4). whather the outburst was, in any way, provoxed by an
amployar's unfair iabor practice. At/entic Steel Co., 245 NLRB 814, 816 {1879). We tind

that an evaluation of thase factors is halpful in reaching our decision.

Initially, wa note that the employes's outburst was & particularly vulgar and profane
individual attack on the Chief of Police. The subject maiter of the discussion was admittedly
an emotional one, but parhaps most important, this discussion was not in the contaxt of a

grievance proceeding or collective bargaining negotiations.

The widest latitude has b3en granted by other 1abor beards to employses acting in a
reprasentation capacity whenthey ars angaged in negotiating collective bargaining agreements
or arguing grisvances. United States Postal Service v. N.L.R.B., 652 F.2d 409 (5th Cir.
1981), Crown Central Petroleum v. N.L.R.B., 430 F.2d 7224 (5th Cir, 1970). Betrcher
Manufacturing Corporation, 76 NLRB 526 (1948). The reason foi this latitude is two-fold.
First, it must be realizad that these two typaes of proceedings are often emotionsily charged

and thus some prefane language may regretfully be expected and tolerated. Second, if
employcrs were allowed to discipline employaes for intemperate language in these settings
there would be a chilling effect on the exercize of statutory rights, since employees would be
hesitant to zealously represent the interests of their members in fear of discipling. in the
instant situation, we have neither a grigevance mseting nor collective bargaining negotiations,
s0 thess two policy considerations ars not applicable. The meeting was purely informational,
a courtesy to the Union so it cotdd nhear thg decision first-hand. The decision had alraady been

made, thers was no impression given that this would be a time to bargain or argue over the

N5



Opinion
Case No. 91-ULP-05-0518
Pago 6 of 7

decision. If the Union wished to fight the decision. it could have lied 8 grievance or sought
other appropriate means of radress. Instaad, Sgt. Maynos dacided to direct obscanitias at the

(Chiat of Police.

Finally, in evaluating a O.R.C. §4117(A}(3) claim, it is impgrtant 1o Yook at the totality
of tho circumstancas, A full views of tha facts in this case convinces us that no discrimination
for engaging in protected activities took place. Sevare! individuals who voiced thair
digpicasure, but not to the vulgar level of Sgt. Mpynes, raceived no discipling for thair actions.
None of the approximately 35 individuals who called in sick to protest the suspansion of
Officer Davis received discipling. Al the meeting itsell, others in atiendance conductlerd
themselves proparly and received no discipline. Detactive Pearson twace said, "This is
butlshit,” and received no discipling. Onty when the conduct rose to the prolane and personal
level that Sgt. Maynas chose to wilize was discipline metad oul. Thus, ha was disciplined
only for his protane romarks, not his exatcise of sny concarted, protectad activity. Quite
simply, we carnot condona the conduct that Sgt. Maynes engaged in at o purgly informational
maeoting by barring tha employer trom lawtully imposing reasonabie discipline. Therelore, we
find that by directing personal and profana remarks at tha Chief of Police, Sqgt. Maynes'
conduct exceeded the proteciion of the Act and thus the issuance of & written repnmand was
not a violation of O.R C. 8411 7(AH 1} end {AN3),

v,

The related involuntary transfer of Sgt. Maynes, however, warrants a ditferent
analysis. This serious response would more likely have a coercive effect on individuals in
8xercising their statutory rights. The Emiplover said that the decision was being made because
Sgt. Maynas was unstable and parhaps in nesd of counseling. Given its later actions, thesa
articulated reasons appsar to ba nothing more than pretextual. Maynes contiruad to serve
on the SWAT Taam and cther spacial assignments including the drug unit. This type of duty

hardly sesms appropriate for an unstable individual in need of counseling. Thus, given the
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circumstances of the decision, the reasons ariicutated for it, snd tha fact that Maynes had
previously made it known that he would not be recentive to inside work, the transfer was
clearly 8 punitive action above and beyond the witten raprimand. Thus, we find that , in the
circumstancas of this casa, the involuntary vansfer of Sgt. Mayaes had gone beyond the
bounds of a reasonable discipline and ono could reasonably conclude that employees were
restrained or coerced, or that their rights under O.R.C. §4117.03 were intarfered with by the
Respondent’s conduct. In rg Picky/ay County Human Services Depl. SERB 93-001 (3-24-

93). Undar the objective standard set forth in Pickpyray we find that the involuntary transfer
of Sgt. Maynes, while not a violation of O.R.C. §4117.111AN3), did violate O.R.C.
641171 1(ANN)

Owens, Chairman and Mason, Board Mambers, concur.
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