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STATE OF OHIO 
STATE EMPLOYMENT RELATION$ BOARD 

In tha Matter 01' 

State Employment Relatioms Board, 

Complainant, 

v. 

Amalgamated Transit Union, Local 268, AFL-CIO, 

Respondent. 

CASE NUMBER: 90-ULP-1 0-0599 

.Qim&h 
IOpinjon Attached) 

Before C!"lairman Owens, Vice Chairman Pottenger and Board Member Mason: 

April 29, 1993. 

(-) . On October 10, 1990, Leon Rembert (Intervenor) filed an unfair labor practice charge 

with the Stete Employment Relations Board (SERB' against Amalgamated Transit Union, Local 

268, AFL-CIO (R~>spondont). Pursuant to Ohio Revised Code (Q.R.C.I 4117.12, the Board 

conducted an investigation and found probable cause to believe that an unfair labor practice 

had been committed. Subsequently, a complaint wal! issued alleging that the Respondent had 

violated O.R.C. §4117 .11 (B)( 1 I and (B)(6) by refusi>'\1 to permit Supervisors Grades 5 and 6 

to vote for their Executive Board representative in Do0embar of 1990. 

The case was heard by a Board hearing officer. The Board has reviewed the record, the 

Hearing Officer's Proposed Order, exceptions and response. The Complainant in its exceptions 

movell the Board to amend the complaint. For the reasons stated in the attached Opinion, 

incorporated by reference, the Board denies the Complainant's post-hearing motion to amend 

the complaint, adopts tha Admissions, Stipullltions, Findings of Fact, Conclusions of Law and 

Recommendations of the hearing officer and hereby issues an Order dismissing the complaint. 

Respondent's motions opposing the Complainant's Exceptions and Intervenor's 

Exceptions are denied as moot, inasmuch as the Complaint has been dismissed, and the 

Respondent exercised its opportunity to respond to the Complainant's Exceptions. 

It is so ordored. 
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OWENS, Cllairman, POTTENGER, Vice Cllairman, and MASON, Board Member, concur. 

You era hereby notified that an appeal may be perfected, pursuant to Ollio Revised 
Code Section 4117. 13(0), by filing a notice of appeal with the Board at 65 East State Streat, 
12th Floor, Columbus, Ohio 4321 5-4213, and common pleas court in the county where the 
unfair lsbor practice in question was alleged ~o have been engaged in, or where the person 
resides or transacts business, within fifteen ( 15) days after the mallin9 of the Board's 
directive. 

• ,I - ' 1993. 
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STATE OF OHIO 
STATE EMPLOYMENT RELATIONS BOARD 

In the Matter of . 

State Employm'ilnt Relations Board, 

Complainant, 

v. 

Amalgamated Transit Union, Local 268, AFL-CIO, 

Respondent. 

CASE NUMBER: 90-ULP-1 0-0599 

OPINION 

MASON, Board Member: 

An opinion is warranted in this case to discuss two important issues: 11) tha proper 

filing of motions to amend complaints in unfair labor practice matters, end (2) under what 

circumstances internal union conduct may constitute a violation of Ohio Revised Code 

§4117.11(B)(1) .. 

This matter erose on October 10, 1990, when Leon Rembert (Charging Party or 

Intervenor) filed an unfair labor practice charge ageinst Amalgamated Transit Union, Local. 

268, AFL-CIO IATU or Respondent). Upon review, the Board determined that there was 

probable causa to believe that an unfair labor practice had been committed and on Novemb11r 

15, 1991, SERB issued a Complaint and Notice of Hearing. A hearing was held on March 23, 

1992' after which the hearing officer assigned to the case concluded that the Respondent ha,d 

not violated O.R.C. §4117.11 (8)(11 or (81161. Based upon our own review of the record, we 

'On November 25, 1991, counsel for the Respondent filed a Motion for Continuance of .. 
the evidentiary hearing in the instant case originally scheduled for December .13, 1991. ·. 
Subsequently, a settlement agreement was reached and the hearing date was cancelled. 'the·, 
settlement, however, was later rejected by the Intervenor. After no agreement was reached·. 

·at a prehearing conference held on February 13, 1992, the matter was rescheduled fcirhellririg · 
on March 23, 1992. · .. 
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believe that the proven facts, if properly pleaded, would constitute a (B)(1) violation. We 

cannot. however, find a (B)(1) violation because the underlying complaint was defectivl!l, end 

the Complainant failed to ame,d It properly. 

ATU and the Greater Cleveland Regional Transit Authority (RTA or Employer) were 

parti~s to a collective bargaining agreement for the period August 1, 1988 to July 31, 1991. 

ATU is the deemed certified representative of a unit of employees in Grades 1 through 6. RTA 

calls employees In Grades 5 and 6 "Supervisors•. 2 The Charging Party is amployad by RTA 

as a Grado 6 Supervisor end is e member of the ATU bargaining unit. 

ATU's Executive Board Is comprised of members who represent various di~isions of 

RTA where bargaining unit members work. For example, ona member represents the Flail 

District, one represents Brooklyn Station. another represents Woodhill Station, one repres11nts 

Supervisors Grades 5 and 6, end so on. Prior to June of 1989, ATU's bylaws prohibited 

Supervisors from attending regular union meetings'. did not give Supervisor!! the opportu,ity 

to elect a representative to the ATU Executive Board, and did not allow Supervisors to be 

"The hearing officer noted the following in her report: "The term "Supervisor• used in 
this context Is e designation given to certain classifications of employees. This is net to be 

confused with the definition of "Supervisor• set forth in Chapter 4117. There is no indication 

that these classifications mast tha criteria necessary to be exclu,fed from coverage Df tha Act 

nor do the parties allege same. • See Hearing Officers Proposed Order (hereinafter "HOPO") 

pg. 5. 

•section 31bl of the bylaws provides: 

Supervisory Personnel in the operating department shall 
elect a Steward to represent this group in contL•ct, 
grievances, etc. He shall be empowered to call a meeting 
of this group at any time with the consent of the Officers 
of the Division end the Sypervjsory Personnel shai! not 
attend the ReguiAi' Meetjogs of the Ojvisjon. (Emphasis 
added.) 
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candidates for any electeu office. In order to elect a board member, 150 employees are 
required to> be in that particular s<>gment.< For groups with fewer than 150 employ11es, the 
local presidRnt appoints a union steward to serve their needs. 

In 1986, ATU's international bylaws wore amended to allow "Supervisors" to attend 
union meetings and to run for elected office. The local bylaws, however, were not amended 
until June cf 1989. In October or November of that year, ATU Local. President Ronald W. 
Jackson, Jr. appointed Edward Butler, 11 Supervisor, to the Executive Board as Interim 
Representative for the Grades 5 and 6 Supervisors. At the time of his appointment, Butler was 
serving as the appointed steward. • 

In December of 1990, ATU scheduled a ~eneral election which included an election for 
the Executive Board mRmbers. ATU's bylaws provide that dll candidates for office, board 
member or delegate positions be in continuous good standing for two years before an election 
and attetod six regular meetings each year for a two-year period before the election.• 
Attendance at one meeting por year, in either August or Sep-;e:nber, is exr.used by the 
i'lternational president and members llrB given credit for attending the meeting. Thus, 

4Joint Exhibit 2. 

'F.F. 117. It should be noted that Jacknon had also appointed Rembert to the steward position. 

• Section (4)(A) of the 1981 end 1990 ATU bylaws provides: 

All candidates shall have been in continuous good standing 
for two yaars in this local Division prior to the nomination. 
They must also hava attended 16) meetings in each year In 
a two year period prior to the election unless excusad for 
good and sufficient reasons by the President of the Local 
Division or because of illness, in which case proper proof 
must be submitted to the Division. 

··s· 
. ' 

' ........ 



' ' '--' 

•C·~··,.;-~;..:.,:~·~--~~~-~ 
IO·l 

Opinion 
Case No. 90-ULP-1 0-0599 
Page 4 of 14 

candidates for Executive Board member positions in 1990 were required to have attended at 

least six regular meetings in 1989 and six regulsr meetings in 1990 to ba eligible to run. The 

parties stipulated that no "iupervisor, except Edward Butler, attended at least six regular 

meetings in 1989. Leon Rembert was cred1ted with attendmg one meeting for 1989 in August 

or September, which was excused by the international president. He attended seven regular 

meetings in 1990. The partie~ further stipulated that no Supervisor, e.xcept Edward 11otler, 

attended the required six meetings in either 1989 or 1990 and that no Supervisor, including 

Leon Rembert, was eligible to run for Executive Board in December, 1990.7 

Before the election date, Rembert contacted Jackson and requested that the meetings 

requirement ba waived in order to allow him to run for union office. Jackson refused to 

exercise his authority in this situation even though the ATU bylaws permit the local president 

to waive the meetings requirement under certain circumstances.• Jackson testified that it was 

his opinion that it is good and sufficient reason to excuse a member from attending a meeting 

if a perscn was oot of town or his wife was ill but not to "junt qualify him to run for office. • 

Jackson went on to say that tho fact that Supervisors were prohibited from attending 

meetings in 1989 wa~ not good and sufficient reason to waive the meetings requirement for 

the Supervisors desiring to run for office. • Butler was elected in December of 1990 to the ATU 

Executive Board to represent Supervisors Grades 5 and 6. 

The issue before the hearing officer in this case was whether ATU refused to permit 

1 Tha hearing officer's footnote to this stipulation stated "Although the stipulations 
in the record are as stated, It is clear that one supervisor, Edward Butler, Jldli eligible to run 
for Executive Board In Oecember, 1990. The second portion of this stipulation appears to ba 
an oversight. • See HOPO, pg. 4, In 1. 

•sea footnote 6, supra. 

9F.F. #9, 10. 
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Supervisors Grades 6 and 6 to vote for their Executive Board representative in December of 

1990 and/or otherwise denied Supervisors Grades 6 and 6 the opportunity to elect their 

Executive Board representative In vloletlon of O.R.C. 14117. 11 (B)( 1) and (B)(6). 

proper BUng of Motions 

The Complainant's principal argument was that ATU's refusal to waive the meetings 

requlremant for the yoar 1989 resulted in the failure of any Supervisor except Butler baing 

qualified to run for the Executive Board seat in 1990 and therefore constituted a violation af 

the duty of fair representation. Specifically, in its exceptions to the Hearing Officers Proposed 

() Order, the Complainant argued the following: 

' \._../ 

• ATU prohibited supervisors from attending regular meetings from January 1, 1989 to 

Juno 13, 1989. As a result, no supervisor, except Interim Executive Board Member Edward 

Butler, was eligible to run for the Executive Board in December 1990 because no supervisor 

but Butler satisfied the meetings requirement. ATU President Ronald Jackson could hllva 

waived the meetings requirement but refused to do so, thus allowing Butler to be alactl!d 

unopposed Rnd denying the supervisors a fair, free, and contested eler.tion with a choice. for 

their representative to the Executive Board .... • 

In essence, it was the Complainant's contention that Butler was not appointed but 

alacted unopposed in December, 1990 because ATU sat rules prohibiting supervisors from 

opposing him. 10 

The haaring officer addressed this argument in her report and although concluding that 

'OSee Complainant's Exceptions to HOFO, pg. 3. 
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tho allegation was beyond the bounds of the Complaint issued in this matter noted the 

following: • •.•. This allegation is true. And indeed, after hearing all evidence put fonh by ATU 

and the Complainant, the refusal to waive an internal bylaw under these circumstances 

cer1einly seams to this Hearing Officer to be unjustified. However, this allegation is beyond 

the bounds of the Complaint issued in this case."" 

After the hearing officer's rapor1 was issued, the Complainant filed Exceptions to the 

findings which included e request that the Board amend the Complaint to conform to the 

evidence presented at the hearing. The Complainant argued that it had proven the allegations 

set forth in the complaint, but • Assuming, arguendo, that tha Complaint had not bean provtln 

because the facts alleged differ siightly from the facts proven, the Complainant moves that 

( 'I the Complaint be amended to conform to the evidence presented at hearing." 

. • . I 

Ohio Administrative Code Rule (O.A.C.l 41 1 7· 7·03!Al mandates that a complaint that 

an unfair labor practice has been or is being committed contain "a clear and concise 

description of tha acts which were claimed to constitute unfair labor practi'=es, including the 

approximate dates, times, and places of such acts and the names of the persons by whom 

committed." The Complaint issued in this matter failed to meet any of these requirements. 

With respect to amending a complaint, O.R.C. §4117.12 (8)(1) provides the following: 

•••.• The board may amend a complaint, upon receipt of a 

notice from the charging party, AtBuv tjme prj or to •he 

close of !learjog, and the charged pany :shall within ten 

days from receipt of tha complaint or amendment to thil 

complaint, file an answer to th11 complaint or amendment 

to tile complaint. The charged party may fila an enswer to 

an original or amended comrl11ir:t .•••• (Emphasis added.) 

11HOPO, pg. 10. 

7>·· 
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In pertinent part, the Complaint issued in this matter contained the following 
allegations: 

8. In December 1990, all of the barga:11ing unit members working in thlt 
various divisions of RTA were afforded tha opportunity to alec;, their ATU 
Executive Board representatives, except the supervisors, grades 5 and 6. 

9. In December 1990, ATU appointed Edward Butler to the Executive Board 
as representative for sup11rvisors, grades 5 and 6 for a threa-yeer term to end in 
Decambgr, 1993. ATU refused to permit supervisors, grades 5 and 6, to vote 
for their representative in December 1990 but permitted all of the other 
bargaining unit members to vote for their representative. 

10. By the acts and conduct described above, .I'.TU it! restraining or coercing 
employees in the ex~rrcise of rights guaranteed by O.R.C. Chapter 4117 .. in 
violation of O.R.C. §4117.11 (B)(1). 

11. By the acts and conduct described 11bove, ATU has failed to fairly 
represent all public employees in a bargaining unit, In violation of O.R.C. 
§4117 .11 (B)(6). . 

As correctly pointed out by the hearing officer. the Compk:lnt issufld in this matter 

contained no allegations regarding the failure to waive the meetings requirement. Further, the 

Complaint contained false facts, i.e., that the Supervisors had not bean permitted to vote when 

in fact voting had occurred but the field of candidates had been narrowed through a failure to 

waive meeting attendance requirements. In addition, at no time prior to the close of hearing 

did tha Complainant move to amend the Complaint to include the facts proven at hearing. It 

wau not until the Complainant filed exceptions to the hearing officer's report that a request to 

amend th.- Complaint to conform to the evidence presented at the hearing was made. This 

tequast &lso failed to state with specificity what evidence was presented at the hearing that 

should be pleaded as unlawful conduct in the complaint. 

Our concern in this matter is both with the timing of the request end the marmer in 

which it was made, Pursuant to O.R.C. 4117.12 (Bl(ll, cited above, a motion to amend a 

· .. _;. " . ·. ,:· ,,,._ 
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complaint can be entertained only before the close of hearing. ~inca the request for 

amendment in this case was made llfaJ: the close of hearing, it is untimely and therefore 

denied. Even if the Complainant had sought a timely amendment, it felled to sat forth the 

specific facts sought to be pleaded in an amended complaint with the rlilquisite perticularity.12 

Accordingly, the Complaint, even if it had been timely "amended" would not have met the 

pleading requirements set forth in O.A.C. 4117·7·03 (A). The importance of fllllowing these 

rules is to ensure due process and to maintein fairness in proceedings before this agency. 

Therefore, strict adherence is of the utmost importance and any motions to amend complaints 

filed with SERB must be timely filed and must include the clear and concise description required 

by the rule governing complaints themselves. 

II 

Union Obligation to Memberl}hlo 

From the outset, we should state that it has not been the practice of this Board, past 

or present, to unnecessarily interfere in internal union affairs. 13 It should be made Pflrfectly 

clear, however, that this practice does not, and has never. absolved employee organizations 

120.A.C. 4117-1-04 provides: 

IAI Motions shall be in writing, except motions made eta 
hearing and shall briefly describe the order, ruling, or 
action sought, setting forth with ps<ticularity the grounds. 

13See In re Adkins, SERB 85·064 (12·31·851 (dealing with contract ratification 
procedures) and In re Mad Rjver·Green Local Bd of Ed, SERB 86.029 17-31·861 (re. affiliation 
votes). Further, O.R.C. §41 1 7.11 (B)( 1 I provides, in pertinent part: "This divi,lion does not 
Impair the right of an employee organization to prescribe its own rules with respect to the 

'-. .... ) acquisition or retention of membership therein .... • 

. , .. ·.· 
' ....... 
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from their statutory obligations to their membership. Internal union policies or practices that violate rights protected und&r Chapter 41 1 7 lf;l& not immune from scrutiny ss violations of O.R.C. §4117.11 (8)(1 I simply because they arise in the course of internal union affairs. Rather, union practices which coerce employees in the exercise of their stetutory rl~hts will be as closely scrutini~ed as employer precticeealleged to violate 0 .R.C. 14117.11 (AH1 ). •• However, before SERB considers the merits of an alleged O.R.C. §4117.11 (8)(1 I violation, internal union remedies must be exhausted. 15 

Reviewing the record, we are persuaded that the facts pro\·en, if properly pleaded, would have established a violation of O.R.C. §4117.11 (8)(1). The parties stipulated that prior tc 1989. A TU's bylaws prohibited Supervisors from attending regular ATU meetings, did not give them tho opportunity to elect a representative to the ATU Executive Bl.'ard, and did not allow them to be candidates for any elected office. 1° Clearly, these acts end union policy 'liolated the protected rights of this particular group of employees to participate In the affairs or the employee organiz11tion and thus were the genesis of the underlying circumstances which lead to the tiling of the present unfair labor practice charge. 

Tu its credit, ATU recognized the inequity in its bylaws as they pertained to the Supervisors and amended the rules to allow them to attend union meetlnijs end to run for 

14However, every O.R.C. §4117 .11 !BI section violation does not Cf1rry with it a derivative violation of O.R.C. §4117.11(8){1). Whereas violations of othe· 4117.111Al sections do constitute a violation of O.R.C. §4117. 11 (A)(1 ). 
1"At the same time, we recognize that there Is a 90·day statute of limitations fer filing charges. A matter may not be resolved through internal union means within this period. Accordingly, charging parties are advised to file such charges in a timely manner, with the understanding that they may be held in abeyance pending exhaustion of internal union remedies. 

'"Stipulation No. 11, Hearing Officer's Proposed Order. 

\\ 
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elected office. Despite this self-rectification, we are still of the opinion that an O.R.C. 

§4117.11 (8)(1 I finding would be appropriate if the facts presented had bean properly 

amended in the Complaint. O.R.C. §4117 .11 (8)(1 I states in pertinent part: 

It is an unfair labor practice for an employee organization, 
its agents, or representatives, or public employees to: 
restrain or coerce employees in the exercise of the rights 
guaranteed in Chapter 4117. of the Ohio Revised Coda .... 

O.R.C. §4117.03 (A)(11 guarantees public employees the riQht of oarticjpatjon in an 

employee organization of their choosing. Wilen ATU policies and practices prevented 

Supervisors Grades 5 and 6 from attending union meetings, electing a representative to the 

ATU Exer.utive Board, and seeking any type of elected office, ATU restrained the employees 

in the exercise of this right and therefore committed an unfair labor practice pursuant to 

O.R.C. §4117.11 (8)(1). Even though ATU emended its bylaws to allow Supervisors full 

participation in orgar>izational activitie~. their failure to go further and waive the meetings 

requirement, which 1rom the record it appears Local President Jackson had the authority to 

do," continued the pElst unlawful union policy and thus failed to eliminate all vestiges of prior 

17
; laving reviewed the record of this case in its entirety, we find merit in the 

Com."lainant's ~rgument t.hat ATU President Jackson had the requisite authority to waive the 
meet~o1gs requirement. Specifically, the following excerpt from ti111 Complainant's Exceptions 
is "ery per. uasive: 

·Jackson testified that he did not waive the meetings requirement because ATU 
International President Jim LaSala sent Jackson a letter telling him that Jackson had· 
no authority to waive lhe meetings requirement. (T. 65-&7; Rasp. Ex. AI ...... Jackson's 
stated rt~asor> for failing to waive the meatinge requirement is not credible. 
Notwithstanding LaSala's letter, Section 4.a. of the 1990 By-Laws is clear: the 
President of the Local has the authority to waive the meetings requirement for •good 
a;&d sufficiRnt reasons .. or because of illness .. .' Jackson had a good and sufficient 
r10ason to waive th'l rneetings requirement: no supervisor but Butier was eligible to run 
for Executive Board Member because supervisors were b&rred from attending regular 
meetings from January 1, 1989 to June 13, 1989. But Jackson chose :~otto exercise 

\). 
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discriminatory practices. Through this failurs, where employees were actually impaired in their 
exercise of a statutory right, i.e., participation in an employee organization, it must be 
concluded that they were restrained in the exercise of their statutory rights in violation of 
O.R.C. §4117.11(B)(1). 10 

Significantly, the right of participation denied in this case, i.e., to seek office, is one 
which the statute requires that employee organizations guarantee in their constitUtion and 

his authority to waive the meetings requirement because he wanted Edward Butler to remain on the Executive Board. After all, he appointed Butler to the Executive Board 
in 1989 but never scheduled an election for Butler's position-even though Section 13 of the By-Laws required an election. At the hearing, Jackson all but conceded the real 
reason he did not waive the meetings requirement. 

a. :f you had waived the meetings requirement for supervisors in 1990, 
there would have been several candidates for Executive Board M~mber 
for supervisors; isn't that correct, sir? 

A. That's correct. 

a. And because you didn't waive the meetings requirement for the general 
election for supervisors in 1990, only one person could run for Executive 
Board Member, Mr Bulle!; isn't that correct, sir? 

A. Thllt's correct. IT. 69.) • 

(See Como!ainant's ExceotiQDS, pgs. 3-5.) 

18Recently, we announced that an objective standard would be applied in assessing, on a case-by-case basis, whether particular conduct violates O.R.C. 14117.11 (A)(f). In re Pjckaway Cuuotv Human Seryjces DaD!-. SERB 93-001 (3-24-93). Inasmuch as O.R.C. §4117.11(8)(1) is analogous to O.R.C. §4117.11(A)(1) in that It prohibits restraining or coercing employees in the exercise rA rights guaranteed in Chapter 4117, we find it appropriate to assess O.R.C §4117.11(B)(1) allegations in the same manner. That is, we shall determine whether, under all the facts and circumstances, one could reasonably conclude that employges were restrained or coerced, or that their rights under O.R.C. 4117.03 had been interfered with. In the instant case, where a statutory right was actually impaired, such a conclusion is inesC&JJabla. 

•••• 
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bylaws. O.R.C. §4117. 19 requires that every employee organization file with this Agency a 

registration report accompanied by copies of the organization's constitution and bylaws. 

Section (C) (4) provides the following: 

The constitution or bylaws of avery employee organization 
shall require periodic elections of officers by secret ballot 
subject to recognized safeguards concerning the §.!ll.!A! 
rjght of all members to nominate. seek office. and yote jn 
the elections. the rjqht of jndiyjdual members to oarticioate 
in the affairs of the organization, and fair and equitable 
procedures in disciplinary actions. (Emphasis added.) 

The hearing officer found that there was nothing in the present case to distinguish it 

"'\ from Board precedent in In re Sycks, SERB 87-008 (5-15-87). We disagree. 10 In~ the 
I 

charge alleged that the Chargad Party had violated O.R.C. §4117.11 (8)(1) by restraining the 

Charging Party in the exercise of his right tn seek union office as guaranteed by O.R.C. 

§4117 .19 (C)(4); by permitting the election of union officers by delegates rather th11n total 

union membership; and by generally failing to comply with the r.:Jquirements of O.R.C. 

§4117 .19 (C)(4). The Charging Party also filed a complaint pursu!lnt to O.R.C §4117 .19(E). 

There, the Board dismissed the unfair labor practice charge for procedural reasons and ordered 

an investigative hearing pursuant to the O.R.C. §4117. 19(El petition. The Board no tad in 

~ that while an O.R.C. §4117.11(8)(1) violation was •arguable," only the spacial 

remedies of O.R.C. §4117 .19(E) applied. 

Although we agree with the Board's disposition of~ on the facts of that case, we 

disagree with the hearing officer's conclusion that the ~case is indistinguishable from 

'"Both the Respondent and Complainant disagreed with the hearing officer's comparison 
of the ~ case to the present matter arguing essentially that the charge did not allege an 
O.R.C. §4117 .19 (C)(4) violation, the complaint was not filed under this provision; and the 
charging p3rty would not be provided with the relief sought. (Complainant's Post-Hearing 
Brief, p. 8; Respondent's Post-Hearing Brief, pgs. 4, 5, 11). 
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the one before us. In the case before us, unlike~ there was no O.R.C. 4117.19 claim 
pending, and an O.R.C. 4117.19 claim would not have been appropriate. 20 As to the issue 
before us, O.R.C. 4117.19 simply Rpecifies, among other things, what must be contained in 
the constitution or bylaws for an employee organization. Here, ATU had already corrected the 
constitution and bylaws insofar as they prohibited Supervisors from fully participating in its 
affairs. The vice instead was the union's subsequent oractice, i.e., its failure to waive the 
meetings attendance requirement, which is properly addressed n:~t under O.R.C. 4117.19 but 
under O.R.C. §4117. 11 (8)(1 ), which adcfresses coercive and restraining practices that deprive 
employees of O.R.C. 4117.03 rights. 

The unfair labor practice charge against ATU also alleged an O.R.C. §41 17.11(8)(6) 
("} violation. Pursuant to this provision: 

' v 

It is an unfair labor r~actice for an employee organization, 
its agents, or representatives, or public employees to fail 
to fairly represent all public employees in a bargaining unit. 

The statutory language of O.R.C. §4117 .11 (8)(6) clearly anticipates union misconduct 
which affects employment terms, as opposed to conduct restricted to internal union affairs. 
As noted in prior Board decisions, 21 duty of fair representation violations typically arise in the 

•owe agree with the hearing officer that it would be inappropriate for her to have made a O.R.C. 4117.19 finding in this case. IHOPO, pg. 11). However, to the extent that the Proposed Order might suggest that a 4117. 19 violation may be found simply basad upon facts pleaded in an unfair labor practice com11laint, we note that O.R.C. §4117 .19 (El requires that a specific complaint b" filed with the Board. It would be insufficient to seek O.R.C. §4117 .19 (El relief simply by filing an unfair labor practice charge alleging facts upon which an O.R.C. §4117 .19 violation could also be based. 

21See In re AFSCME. Local 2312, SERB 89-029 (1 0-16-89) {grievance-processing); Jn re Njco!acaj, SERB 89-030 (1 0-16-B9) (collective bargaining). 

~~--~------=~~~---------------
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context of grievance processing or during the course of collective bargaining. Here, there is 

no evidence that employment terms of any unit employees were affected by restrictions on 

voting in an internal union election. Therefore, the hearing officer properly concluded that no 

O.R.C. §4117.11 (6)(61 violat!nn had been committed. 

In conclusion. although the facts proven at hearing, if properly pleaded, would have 

established a violation of O.R.C. §4117.11 (8)(1), we dismiss the charge because the 

complaint does not properly set forth the allegations relied upon. This opinion, however, 

should serve future notice that the Board will require strict adherence to the procedural rules 

of pleading and that while employee organi~
ations e

njoy latitude in the conduct of internal 

union affairs, they may not, through their internal practices, interfere with the statutorily 

protected right~. o
f employees. 

OWENS, Chairman and POTTI:NGER, Vice Chairman, concur. 
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