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STATE OF OHIO
STATE EMPLOYMENT RELATIONS BOARD

tn the Matter of
State Employment Relations Board,
Complainant,
V.
Youngstown Stata Univarsity,
Res;pondant.

CASE NUMBERS: 88-ULP-12-0680
89-ULP-12-0681

QPINION
MASON, Board Member;

In his proposaed order, the hearing officer has recommended that we find the
Respondent viclated Ohio Revised Code (O.R.C.} §4117.11 (A)(1) and (A)5! by unilaterally
implemanting a policy which prohibited smoking in a number of campus facilities, without first
notifying and bargaining with two of the unions which represent affectad employees, i.s.,
Youngstown State University (YSU) Association of Professional/Administrative Staff (APAS)
and YSU Association of classified Employees (ACE). It is undisputed that the policy was
bargained with a third employee organization,the YSU Chapter of Ohio Education Association
(OEA), which represents the faculty.

The Respondent’s @xceptions raise essentially thres issues: (1) whether
implementation of the no-smoking policy was a mandatory subjact of bargaining; (2} if so,
whother the APAS and ACE waived their right to bargain over the policy; and finslly (3) if a
violation occurrad, whether it is an appropriate remady as a matter of public policy to raquirg
the Respondent to rescind a policy which was properly bargained with another employee
organization, and which banefits the haaith of facuity, staff and students.
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The record indicates that in March 1988, the Respondent had invited representatives
of both unions to serve on en ad hoc committes to recommend changes in the Respondent's
smoking policy. The committes was not formed to bargain, snd the ACE and APAS mambers
who ultimately participated did so more in an individual capacity than on behalf of the
bargaining representative. in November, 1988, the committes issusd a proposed no-smoking
policy, which the Respondent distributed to the univarsity community including union

representativés for commant in January, 1989,

The Raspondent naver stated it intanded to implemeant the proposed policy and in fact,
some nine months later, in October, 1989, implemsnted & mora stringent poficy, which it had
bargeined with the YSU Chapter of OEA. In response to an ACE member grievance, the
Respondent took the position that it had the management right tc implement the policy

unilaterally.

On or about November 20, 19889, the OEA Uniserv representative to both APAS and
ACE served Roespondent’s agent, Dr. Taylor Alderman. with a demand that Respondant ceass
and desist from implementing the effects of the no-3moking policr and that Respondent
bargain on all matters partaining to rostrictions on smoking., Respondent replied that it had
the managerial right to unilaterally implement the policy but indiceted a willingness to meet
with ACE representatives on a8 meet-and-confer basis. (I'F No. 10, Jt. Ex. 7{A){ and 7(B)).

Wa recently concludsed inlnre Qhig Department of fransportation, SERB 93-C05 (4-29%-
93), the decision to implement a no-smoking policy was 8 parmissive subject of bargaining,
but that an employer must bargain over the wages, hours, or tarms and other conditions of
employment affected by the policy.

important to that decision was the requirement of Q.R.C. 3791.031 that in certain
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state facilities, includn | universities, smokars must be separated from non-smokers, either
by designating certain areas or entire buildings as non-smoking. The sams statutory provisien
applies in this case, and we reach the same conclusion ss to the parties’ bargaining

obligations.

The Respondent in its exceptions argues that the employae organizations waived their
right to bargain over the no-smoking policy. Spacifically, it srgues that during contract
negotiations which postdated the policy’s implemeantation, APAS could have bargained over
the policy but chose to pursuo its unfair labor practice charge instead. Likewise, the
Respondent contands that because ACE reprosentatives did not respond to an invitation by
the Respondent to meet and confer after the policy was implamanted, ACE also waivad its

right to bargain over tha policy.

As wae statsd in QDQT, supra:

Wheia a smoking policy is implamentad mid-term in a contract,
the employer should give the union reasonable advance notice
both of the policy it intends to implamant and the projscted date
ot implsmentation. The union will be required to maks a timesly
request to bargain, If the bargaining representative states that
it doas not wish te bargain or does not request bargaining within
@ reasonable time, then it will be found that it has waived its
rights or slept on its rights too long.

What constitutes reasonable advance notice by the smpioyer and
a reasonable time to request bargaining by the union will depend
on the facts and circumstances in each case, with consideration
both for the urgency with which the employsr must act and the
amount of time the good-taith bargaining would likely consume.
It an employer otfers no reasonable basis for giving little edvance
notice, the intendod implementation may be found to be & fait
acecompli for which a bargaining request by tha union would have
been futile and therefors is not required. Certainly, if the
employer gives no advance notice and ogportunity to bargain
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about an itendad changse, tha union hes No burden 1o request
bargaininf,.

Here, the Resnondent untaterslty implemanted 8 cempus-wide no-smoking policy in
October, 1989, at laast ninstean months after it bagan to stuay the issus through an ad hot
committea. It naver advised ACE or APAS in advance that it intanded to implement this
particular policy. Although it had earlier distributed commities racommendations to APAS and
ACE rapresantatives for comment, it never advisad the employas organization that it intended
to implement the recommandations and in fact implemented a mote restrictiva policy. Tha
Respondent failed in its duty to provida claaf advance notice of its intonded policy. Thore is
no evidence that the gmployer was operating under 80y ompiganty which would have
prevented adequate notice. The unions were prasented with & fait gecompli, which did not
give rise to any obligation on their part to request bargaining ove! gmployment teims atiected
by the policy.’ Accordingly, by implamsnting the peiicy without giving the unions an
opportunity to bargain the smploymant 187ms affectad by it, the Respondunt violated 0.R.C.
§4117.11(A)1) and (5).

Some weeks later, when ACE and APAS, thiough the QEA Uniserv representative,
requestad that the Respondent Caase and desist and bargain, the Respondent offared only
10 meet and confer. The offsr was too littla, 100 late. The unions’ failure to pursue it does

not consiitute waiver.

At page 12 of his Proposed Order, the nearing officer stated: *_..{n)othing in 4117, et
s6Q., raquiras an employas organization to fite & formal dernand to bargein over a policy which
atfects the wages, hours, terms and conditions of smptoyment of the employaes it reprasents
in order to preserve its right to do so.” In support of that proposition he cited Highway Safety
mmm._s_tm_uighwgy patrol v, SERB, (1989), SERB 4-76 {CP, Franklin, 6-13-89). It
is important to nota that the "formal damand® not required by the Board in that case was 8
4117.14 notice t0 poyotiate. Wa agree that 8 4117.14 potice to negotiate is not requirad
when mid-tarm bargaining is desired, but, 8s stated in this opinion, the union must make a
timely request to bargain.
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Neitheris waiver avidenced by ACE’s conduct during subssguant contsact nagotistions.
As discussed in _ODOT, waiver is somatimes found through the union’s agresmant to spacific
janguage in a zipper cleuso negotiatad bafora an alleged unilateral chango. Here, the
Respondent appears to bese its waiver grgument on aftor-agreed zipper language. In any
avent, we agres with the hearing ol'icer that the zipper clausa in the parties’ agreermant isnot
sufticiertly spocific to constitute a waiver of the union's bargaining rights. Accordingly, we
find thot by failing to give the unicn an oppartunity to bargain oves ths employment terms
pffected by its unitaterally implemented policy. the Respondont violated O.R.C.
§4117.11(A)1} and {5).

Consistant with our finding, we shall o¢dor the Respondant to bargain upon the
union’s requeost, ovar the amployment tarms al{acied by the unilataral implementation of 8
no-smoking policy, rathar than rascind the policy 8s racommended by the hoaring officer. If
the Respondant has bannad smoking from its facilitissin rasponsea to Executive Order 83-01V,
our order shall ba deemed complied with to the axtant that tha Respondent has, upon thu

union’s requast, bargeined over those amployment terms affectad by ths ban.

Owaens, Chairman and Pottenger, Vice Chairman, concur.
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