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OPINION 

MASON, Board Member: 

SO!~ PPm!flN 9 3 - 0 1 1 

In his proposed order, the hearing officer has recommended that we find the 

Respondent violated Ohio Revised Code (O.R.C.) §4117. 1 1 {A){1) end (A){5) by unilaterally 

implementing a policy which prohibited smoking in a number of campus fac:ilities, without first 

notifying and bargaining with two of the unions which represent affected employees, i.e., 

Youngstown State University (YSUJ Association of Professional/Administrative Staff (APAS) 

and YSU Association of classified Employees (ACE). It is undisputed that the policy was 

bargained with a third employee organization,the YSU Chapter of Ohio Education Association 

(OEA), which represents the faculty. 

The Respondent's exceptions raise essentially three issues: (1) whether 

implementation of the no·smoking policy was a mandatory subjact of bargaining; (2) if so, 

whether the APAS and ACE waived their right to bargain over the policy; and finally (3) if a 

violation occurred, whether it is an appropriate remedy as a matter of public policy to require 

the Respondent to rescind a policy which was properly bargained with another employee 

organization, and which benefits the health of faculty, staff and students. 
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The record indicates that in March 1988, tho Respondent had invited representatives 

of both unions to servo on an ad hoc committee to recommend changes In the Respondent's 

smoking policy. The committee was not formed to bargain, end the ACE and APAS members 

who ultimately participated did so more in an individual capacity than on behalf of the 

bargaining representative. In November, 1988, the committee issued a proposed no-smoking 

policy, which the Respondent distributed to the university community including union 

representatives for comment in January, 1989. 

The Respondent never stated it intended to implement the proposed policy and in fact. 

some nine months later, in October, 1989, implemented a moro stringent policy, which it had 

bargained with the YSU Chapter of OEA. In response to an ACE member grievance, the 

Respondent took the position that it had tho management right to implement the policy 

unilaterally. 

On or about November 20, 1989, the OEA Unisorv representative to both APAS and 

ACE served Respondent's agent, Dr. Taylor Alderman. with a demand that Raspondent cease 

and desist from implementing the effects of the no-.1moking polic•, and that Respondent 

bargain on all matters pertaining to rostrictions on smokt'l(l. Respondent replied that it had 

the managerial right to unilaterally implement the policy bu•; indic1'ted a willingness to meet 

with ACE representatives on a meet-and-confer basis. (f·F No. 10, Jt. Ex. 7(A)( and 7(8)). 

I. 

We recently concluded in loLa Ohio Departrnilnt of Transportation. SERB 93..005 (4-29· 

93), the decision to implement a no-smoking policy was e permisstve subject of bargaining, 

but that an employer must bargain over the wages. hours, or terms and other conditions of 

employment affected by the policy. 

Important to that decision was tho requirement of O.R.C. 3791.031 that in certain 
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state facilitie~. includt• • universitios, smokers must be separated from non-smokers, either 
by designating certain areas or entire buildings as non· smoking. The same statutory provision 
applies in this case, and we reach the same conclusion as to the parties' bargaining 

obligations. 

II. 

The Respondent in its exceptions argues that the employee organizations waived their 
right to bargain over the no·smoking policy. Specifically, it argues that during contract 
negotiations which postdated the policy's implementation, APAS could have bargained over 
the policy but chose to pursue its unfair labor practice charge instGad. Likewise, the 
Respondent contends that because ACE representatives did not respond to an invitation by 
the Respondent to meet and confer attar the policy was implemented, ACE also waived its 
right to bargain over the policy. 

As we stated in QQQI, supra: 

Where a smoking policy is implemented mid-term in a contract, 
the employer should give the union reasonable advance notice 
both of the policy it intends to implement and the projected date 
of implementation. The union will be required to make a timely 
request to bargain. If the bargaining representative states that 
it does not wish to bargain or does not request bargaining within 
a reasonable time, then it will be tou.1d that it has waived its 
rights or slopt on its rights too long. 

What constitutes reasonable advance notice by the employer and 
a reasonable time to request bargaining by the union will depend 
on the facts and circumstances in each case, with consideration 
both for the urgency with which the employer must act and the 
amount of time the good-faith bargaining would likely consume. 
If an employer offers no reasonable basis for giving little advance 
notice, the intended implementation may be found to be a llili 
ll.~ for which a bargaining request by the union would have 
been futile and therefore is not required. Certainly, if the 
employer gives no advance notice and opportunity to bargain 
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about an i ltendod change, the union has no burden to reque,>t 

bargaininr,. 

Hare, the Res•JOndont unilaterally implemented n campus-wide no-smoking policy in 

October, 1989, at Ia. 1st nineteen months after it bt~gan to stuoy the issue through en ad hoc 

committee. It mwer i3dvisod ACE or APAS in advance that it intended to implement this 

particular poli~y. Altt~ough it had earlier distributed committee recommendations to APAS and 

ACE representatives ior comment, it never advised the amJ)Ioye~ organizalion th~t it intended 

to implement tho recommendations and in fact implemented a more restrictive policy. The 

Respondent failed in its duty to providd clear advance notice of its intended policy. Thora is 

no evidence that tho emph'ver was op&rating under any emergency which wo•Jid have 

prevented adequate notice. The unions were prese01ted with a .tail ~!llilli. wh;ch di~ not 

give rise to any obligation on their pfllt to reQuest bargaining over employment terms effected 

by the policy.' Accordingly, by implementing the pciicy without giving ~he unions an 

opport\Jnity to bargain the employment terms affected by it, the Respondtlnt violated O.R.C. 

§4i17.11(A)(1) and (5). 

Some weeks later, when ACE and APAS, through the OEA Uniserv representative, 

requestt~d that tho Respondent cease and desist end bargain, the Respondent oHi!rod only 

!o moot and confer. The offsr was too little, too late. The unions' failure to pursue it does 

not constitute waiver. 

1At page 12 of his Proposed Order, the nearing officer stated: • ... (nlothing in 4117, et 

seQ., requires an employe a organization to file a formal demand to bargain over a policy which 

effects the wages, hours, terms and conditions of employment of the employees it represents 

in order to preserve its right to do so. • In support of that proposition ho cited Highway S1>f11ty 

.Ql!cartment. State Highway Patrol v. Sfllll., (1989), SERB 4-76 (CP, Frar.klin, 6·13-89). It 

is important to notfl that the "formal demand" not required by the Board in that case was a 

4117.14 notice to regotiate. w~ agree that a 4117.14 notice to negotiate is not required 

when mid·term bargaining is desired, but, as stated in this opinion, the union must make a 

timely request to bargain. 

. ... ·:; ·': ·. :-
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Neither is waiver evidenced by ACE's condu-ct during subsaquent contract negotiations. 

As discussed in ODOT. waiver is somotimes found through the union's a(lreemant to specific 

language in a 1ippar clause negotiated ~ en alleged unilateral chan-go. Koro, the 

Respondent appears to base its weivar Brgume•'t on ahor·agreed zipp.ar language. In any 

event, we ngree with tho hearing of'lcar that the zipper cleuse in the p.et1ias' agreement is not 

suflicier.tly sp~cific to constitute a wAiver of the union's b3rgoining rights. According!\'. we 

find that by failing to give the union on oppo<tunity to bargain ovor tha emplo~mont terms 

ofloctod by its unilotoral!y implemented policy, the Respondent violated O.R.C. 

§41 17.1 1(A)(1) ond (5). 

Ill. 

Consistent with our finding, we shall e<der tho Respondent to bargain upon tho 

union's roquost, over the omplo•1ment terms olfected by the unilateral implementation of a 

no-smoking policy, rothor than roscind the policv es recommen{!ed by the hosring officer. If 

tho Rospomlant has banned smoking from its facilities in response to Executive Order 93·01V, 

our order sholl be deemed complied with to the extent that the Respondent has. upon thu 

union's rcquast, bargained over those employmel't terms effected by the ban. 

Owens, Chairmen and Pottenger, Vice Chairman, concur. 
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