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STATE OF OHIO =
STATE EMPLOYMENT RELATIONS BOARD
in the Matter of
State Employment Realations 8oard,
Complainant,
and

City of Cincinnati,

Respordsnt,

CASE NUMBER: S80-ULP-03-0148
OPINIQON
POTTENGER, Vice Chairman:

The 1988-90 collective bargsining agreement between the City of Cincinnati
{Respondent) and Ohio Council 8, American Federation of State, County and Municipal
Empioyees (AFSCME or Linion} contained a provision which required that employees be
afforded & pre-disciplinary hearing for sll discipline except oral and written reprimands and
failure to quality at the end of a probationary pariod.! The contract was silent as to whether
pre-disciplinary hearings could be taps-recorded.

The record indicates that pre-disciplinary hearings had routinely been tape-recorded in
the Police Department, where some eniployees are represented by AFSCME, but such

'Article XVI{G) of the parties’ agresment provides: G. No employea shall be disciplined
{except for cral and written reprimands and failing to qualify at the end of a probationary
period) without a hearing by the head of his departmant, division or bureau, unless the
employes spacifically waives their hearing in writing, Notice of the reasons for the disciplinary
ection shall be givan to the Local Union President at least threa (3) vrorking days prior to the
date of the scheduled hearing. At this hearing the amployee shall have the right to be
represented by the Union. It is the responsibility of the official hearing the charges to advise
the employee of his right te representation before the date of the hearing. In special cases
the employes may be suspended pending a hearing, but such hearing shalt be held within five
(&) working days of the suspension.

oM



Opinion )

(esa No. 90-ULP-03-0148 - 3

Page 2 cf 8

hearings had only been sporadically tape recorded in other departmants whora AFSCME-
rapresonted employaes worked. AFSCME routinely objacted without success to the tapings,
as it did to the recording of 8 pre-disciplinary hearing December 11, 1889, involving Pclice

Department employes, Jeanette Sslf,

In o letter dated February 25, 1990, AFSCME requestcd that the Respondent
discontinue the practice and beyi~ nagotiating with AFSCME over the issue‘. On Marsh 1,
1980, Respondent declined to discontinua the practice but rather advisad AFSCME that it
would nogotiate the use of tapa recorders at pre-disciplinary hearings during upcoming
contract negotiations.

The hearing officer concluded that the Respondent's tape recording of pre-disciplinary
hearings constituted a mandatory subject of bargaining which it coutd not implement without
bargaining with AFSCME.? Becsuse the hearing officer found that the Respondent had not
bargained before taping the hearings but insisted on taping over the Union's objections, tha
hearing ~‘ficer found that the Raspondant had violated O.R.C. §4117.11(A}1) and (5).

The case is before us on exceptions filed by both the Respondsnt and AFSCME. Both
excepting parties contend that the taping of pre-disciplinary hearings is a nonmandatory, or
parmissive, subject of bargaining. Based on that characterization, howevar, they urge that
wa reach contradictory conclusions. The Respondent argues that because the issue is
permissive, it need not have besn bargained at all. The Union urges that hecause the tape
recording is a permissive subjsct, the Respondent violated O.R.C. §4117.11{A){1} and (5} by
insisting on it over the objections of the Union. The Complainant agrees with the hearing
officer’'s conclusien that the tape recording of pre-disciplinary hearings is 8 mandatory subject

of bargaining,

2An garliar HOPO in this matter, issued March 29, 1991, which recommended dismissal
of the charge and complaint &s untimely, was reversed by the Board and ramandad to the
hearing officer to take further tastimony.
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As the Ohio Suprome Court has observad, Chsapter 4117 anticipstes threas
classifications of bargaining subjects long recognized in the privata sactor mandatory,
parmissive and illaga!. City of Cincinngti v, Ghig Council 8, AFSCME, 61 05 3d 658 11891).

The Court noted that "mandatory subjects” ere listed in O.R.C. §4117.08(A), and are
those subjects about which the statute requires the parties to bargain collsctively, &5 dafined
in O.R.C. §4117.01({G), while “permissive subjocts,* enumersted in tho statuta at O.R.C.
§4117.08(C), 6re those subjects about which the parties are noithar fequired to nor pracludsd
from bargaining.® Citing MURB v, Bora Wainar, 356 U.S. 342, 245 (1858), the Court went

on to observy that the only constraint on permissive bargaining is thar g party cannct lavefully

insist to impasse on the inclusion of a permissive subjact in an agreomant. City of Cinninnati,
supra, at 660,

AFSCME has arguad, and we agree, that becouse tape recording dees not in and of
itself atfoct wages, hours snd terms and conditions of employment, it is non-mandgatory
subject of bargaining.* Becauss taping itsell does not affect wages. hours 2nd terms and
conditions of employment, it is unnecessary to apply the balancing test wa recently

announced in SERB v. Ohio Depariment of Transporigtion, SERB 83-005 {(Apnil 28, 1833) to
determine whethar taping is & mandatary o parmissive subject. ®

SWhie the court found ths nine anumerated managemant rights to bs parmissive subjaects,
it indicates that there may be othar permissive subjects not listed in the statute Cincipnnati v,

Qhio Council 8, AFSCME, supra, at 665, fn 2.

‘Exceptions to Hearing Officer's Repart and Recommendation and Brief of Ohio Council
8, American Federstion of Stats, County and Municipat Employess, A7L-CIQ to SERB, 0.5, fn.
1

*Only those subjscts which both have s material influsncs upan such employment sarms
and involve tha exercise of inhsrant managamant discretion are subject to the ODOT baiancing

test. SERB v, QDOT, supra, slip op. at p. 7,

3




Qpinion )
Casa No. 90-ULP-03-0148 :
Fage 4 of 8

Furthes, tape recording pre-disciplinary hearings is reasonsbly contemplated by O.R.C.
§4117.08(C), which specifically gives public employars the right to “suspend, discipline,
damote or discharge for lust cause or lay off, transtur, assign. schedule, promote, of ro1ain
gmployess.® (Emphasis addod), Here, teping the huarings was in furtharance of the
Respondant’s right and responsibility to discipting for just cause. The t-aring officer found in
his Proposod Order, end the racord verifies, that the Respondent ciearly believed that it
noaded tape recordings or stenographic notes to accuratsly produce the recommaendations of
tho individual conducting the pre-disciplinary hearing. As thes heasing officer also
acknowledged, tho tapes waore, in fact, used 8t timeos to clarily tscommandations on discipling
that arose from the haarings. Accordingly, we find that 1aping pre-disciplinary hearings is
contemplated by O.R.C. 4117.08(C) and so is 8 permissive subjact of bargaining. ?

Still et issue is whather the Regiondent could iawlully insist upon taping pre-

disciplinary hearings over the Union's objactions.

As notad, the Ohio Suprema Court has tecognized only one constraint on prrmissive
subjacts, t.e.. that a party cannot lawfully insist to impasse on the inclusion of & ppimissive
subject in an agreement. Clearly, no party here has insisted upon & contract provision that
pro-disciplinary hearings be taped.

in urging a violation, howaver, the Union relies upon public ang private sector cases

holding that & party bargains in bad faith by insisting on the tape recording of collective

*0.R.C. 4117.08(C)D)

Tin so ruling, we note that in accordsnce with the Ohio Supreme Court ruling in City of
Cincinnati_ v, Ohig_Council &, AFSCME, supre, if partiss choose to bargain about tape
recording pro-disciolinary hearings and incorporate a provision on the subject in their collective
bargaining agreamant, it will have tha same force as en agread-upon mandatory subject.
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bargaining neg,otiations ¢. grisvance procesdings.®

The rationale for finding a violation in the context of taping bargaining sessions or
grievance hearings is the principle that slthough parties need not bargain at all about
perrnissive subjects, they cannot condition bsrgaining over mandatory subjects, e.g.. terms
of a contract or grievance settlament, upon reaching agreemant on permissive subjects. NLRB
y. Borg-Warner, supra. Under this lina of ceses, for exampla, 8 party bargains in bad faith if
it refuses to participate in contract or grievance talks unless thay are taps recordad. Further,
the insistance upon taping, sven wheia the bargsining or grisvance session proceeds, has

bean found to have 8 chilling effect upon ths free exchengs of proposals and ideas.®

if pre-disciplinary haarings serve a5 a bargaining forum, it foilows that one party cannot
insist, over the other's objections, on tapa-recording them. However, our review of the record
doas not convince us that the purpose of pre-disciplinary hearings is to bargain about
appropriate discipline or that the taping of these hearings has a chiiling effect on the pre-

disciplinary procedurs,

Article XVIG) of the parties’ agresment provides for @ union representative to be
present at a pre-disciplinary hearing. it doas not state that the representative’s role is to
bargain about prospactive discipline. Rather, the contract is clear that it is the Respondent's

right to discipline for just cause.'® The pre-disciplinary hearing serves simply as an

% Goe, 6.9., NLRB v. Pennsylvania Telephong Guild,supra; NLRB v. Bartlett-Collins, supra;
Latrobe Stegl Co. v. NLRB, 630 F.2d 171 (3d Cir. 1980) gert, denied, 454 L).5. 821 (1981);
Hlingis Nurses Association v, County of Cook, 3 PERI 3013 (1987).

*Ses cases cited in fn. 8

YArticle VI "Management Rights™ lists among other things, the right to "3. Suspend or
discharge amployses for just and proper cause.” )

Article XVI| *Discipline” states: “B. The Union recognizes the right of tha City to take
disciplinary action sgainst emgloyees for just and proper cause. Penalties for disciplinary
action may include cora! and written reprimands, loss of all or part of vacation, off days or
Holidays, suspsnsion; reduction of pay to the next lower step within the pay range, demotion
or dismissal.”

A



Opinion
Case No. 90-ULP-03-0148
Papa 6 of 8

information-gathering tool to assist munsgement in determining whather just cause exists.

That pre-disciplinary hearings ere fact-finding procsdures used to gather information
rather than to bargain, is verified by a review of transcripts of two earlier pre-disciplinary
hearings taped by the Respondent and submitted as svidenca in this matter. (R. Ex. 1 and 2}.
At both these proceedings, the hearing officer alternatsly quastioned a management official
involved in the discipline and the charged smployea and her union representative, about the
events Ieadind to the charge of misconduct against the employes. At the close of the hearing,
the union official was given an opportunity to pressnt any azgument supporting mitigation of
any panalty recommsended by the hearing officer. Basad on the evidencae, including testimony
of witnesseas, exhibits offered, and mitigation argued, the hearing officer was to racommend

whether the charges against the employse should be sustained and if so, with what penalty.

It is claar that the union representatives’ role at such proceedings is not to bargain
about what discipline the employsa is 1o receiva but rather to provide the hearing officer with

the complete facts and rationala for making a just cause detarmination. "'

We decline to find, as AFSCME sesms to urge, that because pre-disciplinary hearings
are required by the contract, thay are de jure part of the bargaining process without regard
to the actual character of the proceading.

It is instructive that the NLRB, concluding that grievance inesetings gre part of the
collactive bargaining process, has not simply relied on the fact that they are refarenced in a
collective bargaining agreement. Pennsylvenis Telephong Guild, 277 NLRB 501, 120 LRRM
1257 (1985). Rethor, it has focussed on their actual function as an extension of the

collective bargaining procass, whsre the union and employer may trade proposals with the

"AFSCME urges that becausa only discipiinary actions which result in written reprimands
and suspansions of less than thres days may be grieved, it follows that the pre-disciplinary
hearing in effect replaces the grisvance hearing for more severe discipline. We are not
persuaded that a pre-disciplinary hearing is somehow transformed into a grievance procedure
bscause a grievance procedure is otherwise lacking.
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primary goa! of reaching 8 mutuslly acceptable agreement. It was the chilling effact that the
tape rocording could have on this give-and-take process, which prompted the finding in
Pennsylvania Telephone Guild, that a union could not insist on teping griavance meetings. In
that decision, the NLRB specifically distinguished grievance mestings from more formal
adversarial procesdings where the purpose of the procesding, asin the pre-disciplinary hearing
here, is tb determine the truth.

Following that sama line of thaught, the lilinois Local Labor Relations Board found that
an employer did not violate its statutery bargaining obligation whan it insistad on taping pre-
disciplinary hearings. In so concluding, the lilinois Board noted that the U.S. Suprama Court
had found that bargaining obligaticns did not vest during investigative meatings which could
result in discipline, even though a union representative was present. illinois Nur=es
Association v. County of Cook, 3 PERI 3013 {1987), citing NLRB v, Weinaaiten, inc,, 420
U.S. 251, 88 LRRM 2689 {1975).

Significantly, SERB has also distinguished invastigative meetings from bargaining
sessions. |n_Trotwoog-Madison, SERB 89-012 {5-19-89), the Board statad that at an
employer-employes encourtsr about work evaluation, where a union representative has a
statutory right to reprasent the employes, the employer was not “required to engage in ad hoc

collective bargaining with the union.”

We find that in an investigatory proceeding such ss & pre-disciplinary hearing,
management has a compelling interest in obtaining the most accurata record possibla in order
to meet its obligation to discipline for just cause. We balievs, like other jurisdictions, that in
a formal hearing the presence of a tape recorder is more likely to ensure tha truthfulness of
testimony than to inhibit it."? Therefore, while the presance of a tape recorder during &

grievance meseting or collective bargaining session might inhibit free discussion, we are not

25gg, 8.g., NLRB v, Pennsvivania Telephone Guild, 799 F.2d 84 {3d Cir. 1986); NLRB v,
Rartlett-Colling, 639 F.2d 652 (10th Cir.}, gert, denied, 452 U.S, 961 (1981); Rosario v,
Amalgamated Ladies’ Garment Cutters Union, Local 10, 605 F.2d 1228 (2d Cir. 1979).
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persuaded that it inhibits the fact-finding process but rather way enhance it.

In suni, because it is clear that pre-disciplinary hesrings are investigative, not
bargaining forums, it would be a distortion of the law and the facts for us 1o construe o pre-
disciplinary hearing as an extension of the bargaining process and to argus that by insisting
on tape recording, the Respondent is somshow conditioning the bargaininy of mandatory
subjects on a parmissive subject.

Accordingly, we fing that it was not a violation of O.R.C. §4117.11{A)(1} and (5} for
the Respondent to insist on tape recording pra-disciplinary hearings. Because we do not view
the tape recording as a mandatory subject of bargaining, we need not address the question,
raised in Respondent’s exception, of whether the Union waived its bargaining rights.

The Complaint is dismissaed.

Owens, Chairman and Mason, Board Membesr, concur.
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