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STATE OF OHIO 

STATE EMPLOYMENT RELATIONS BOARD 

In the Matter of 

State Employment Relations Board, 

Complainant, 

and 

City of Cincinnati, 

Respor.dent, 

CASE NUMBER: 90·ULP·03·0148 

POTTENGER, Vice Chairman: 

The 1988·90 collective bargaining agreement between the City of Cincinnati 

(Respondent) and Ohio Council 8, American Federation of State, County and Municipal 
Employees (AFSCME or Union) contained a provision which required that employees be 

afforded e pre-disciplinary hearing for all diSCipline except oral and written reprimands and 
failure to qualify at the end of a probationary period.' The contract was silent es to whethe~ 
pre-disciplinary hearings could be tape·recorded. 

The record indicates that pre-disciplinary hearings had routinely been tape-recorded in 

the Police Department, where some enoployees are represented by AFSCME, but such 

'Article XVI(Gl of the parties' agreement provides: G. No employee shall be disciplined 
(except for oral and written reprimands and failing to qualify at the end of a probationary 
period) without a hearing by the head of his department, division or bureau, unless the 
employee specifically waives their hearing in writing. Notice of the reasons for the disciplinary 
action shall be giv(ln to the Local Union President at least three (3) working days prior to the 
date of the scheduled hearing. At this hearing the employee shall have the right to be 
represented by the Union. It is the responsibility of the official hearing the charges to advise 
the employee of his right to representation before the date of the hearing. In special cases 
the employee may be suspended pending a hearing, but such hearing shall be held within five 
(5) working days of the suspension. 
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hearings had only been sporadically tape recorded in other department~ whora AFSCME· 

represanled employees worked. Ai'SCME routinely objected without success to tile tepings, 

as it did to the recording of a pre-disciplinary hearing December 11, 1989, involving Police 

Department employee, Jeanette· Self. 

In 11 letter dated February 25, 1990, AFSCI\.IE requestLd that tho Respondent 

discontinue the practice and bob'" negotiating with AFSCME over the issue. On Maro::h 1. 

1990, Respondent declined to discontinue the practice but rather advised AFSCME that it 

would noootiate the uso of tapa recorders at pre·dis::iplinory hearings during upcoming 

contract negotiations. 

The hearing officer concluded that the Respondent's tape recording of pre·disciplinary 

hearings constituted a mandatory subject of bargaining which it could not implement without 

bargaining with AFSCME. 1 Because the hearing officer found that the Respondent had not 

bargained before taping the hearings but insisted on taping over the Union's objections, the 

hearing , 'fie or found that the Respondent had violated O.R.C. § 4117.11 (A)( 1 I and (5). 

The case is before us on exceptions filed by both the Respo;'ldtmt end AFSCME. Both 

excepting parties contend that the taping of pre-disciplinary hearings is a nonmandatory, or 

permissive, subject of bargaining. Based on that characterization, however, they urge that 

we reach contradictory conclusions. The Respondent argues that because the issue is 

permissive, it ne~d not have been bargained at all. The Union urges that because the tape 

recording is a permissive Sl•bject, the Respondent violated O.R.C. §4117.111AH11 and (51 by 

insisting on it over the objections of the Union. The Complainant agrees with the hearing 

officer's conclusion that the tapa recording of pre-disciplinary hearings is a mandatory subject 

of bargaining. 

1An eatliar HOPO in this matter, issued March 29, 1991, which rgcommended dismissal 
of the charge and complaint ss untimely, was reversed by the Board and ramandad to the 
hearing officer to take further testimony. 

-,_<; 
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l. 

As the Ohio Supromo Court hlls observlld. Chapter 4117 anticipates three 
classifications of bargainir.g subjacls long recojjnlzed in the privata sector: mandatory, 
pQrmissivo and illegal . .cl.tY...QJJ;.incinnoti y, Ohio CouncilS. AFSC!J'·~ 61 OS 3d 658 :19911. 

The Court noted that 'mandatory subjects' oro listed in O.R.C. §4117.081A), and sra 
those subjects about which the statute requires tho parties to bargain collectively, as defined 
in O.R.C. §4117 .01 !Gl. while 'permissive subjects. • enumerated in tho statuto at o.n.c. 
~4117 .08(Cl. are those subjects about which the parties are neither required to ne>r PHJCluded 
from bargaining. 3 Cit:ng NLRB~org \\lamer. 356 U.S. 342, 249 11956). the Court want 
on to obsorvuthat the only constraint on permissive bargaining is tha! a party cannot lawfully 
insist to impasse on the inclusior1 of a permissive subject in en agreement. Cj~jn~i,~nl!.!.i. 
suprn, at 660. 

AFSCME has orguod. and we agroo, that b-ecause tapa reco.rding do-as not in and of 
itself affect wages, hours and terms and conditions of employment. it i~ s non·mondatory 
subject of bargaining.' Because taping itself does not affect wegts. hours end terms and 
condilions of employment, it is unnecessary to apply the bal11ncing test wa recently 
announced in SERB v. Ohio Department Qt..I.wl~l§.l.!.2.n. SERB 93·005 !April 29. 1993) to 
determine whether toping is a mandsttJry or permis~ive subject.' 

'While the court found the nin& enumerated management rights to bs Pf)rmissive subjects, it indicates that there may be other p&rmissive subje('tS not listed in lhb statute CincienatLY... .Qtlli1...Q9uncil S. AFSCME, supra, at 665, In 2. 

'Exception.~ to Hearing Officer's Report and Roc:ommendation and Briel ol Ohio Council 8, American Federation of State, County and Munic1pal Employ&'ls, A:'L-!:10 to SERB, p.5, fn. 1 

60nly those subjects which both hove o mete• ial influl!nca up.,n such employment terms and involvo the exercise of inherent munagement discretion a• e subject to the Q.l2.Q.I baianc\ng tes:. S~R8 y. QDOI. supra, slip op. at p. 7. 

• 
.1 
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Furti")_or, tape roc or cling pre-disciplinary hearings is reasonably contemplated by O.R.C. 

§41 17.08(C), which specifically gives public employers the right to •suspend, discipline, 

demote or discharge 1..QL l.lLS.t ~- or lay off, transhJr, assign schedule, promote, or rotein 

employees. • (Emphasi~ added). Here, taping the huarings was in furtherance of the 

Rospondont's right &nd responsibility to discipline for just causa. The t.~~•ing officer found in 

his Proposod Order, end the rocord verifies. that the Respondent dearly believed that it 

nooded tape ro::ordings or stenographic notes to accurately prcxluce tha recommendations of 

tho individual conducting the pre.<Ji~ciplinary hearing. A9 the hearing officer also 

acknowledged, tho tapes wore, in fact. used at times to clarify recommendations on dis::ipline 

that oroso from tho hearings. Accordingly. wo find that tepi.,g pre·disciplinary hearings is 

contemplated by o.n.c. 411 7.08!Ciand so is e permissive subjnct of bMgaining.' 

II. 

Still at issue is whether the ReE;'ondent could lawfully insist upon taping pre­

disciplinary hearings over thP Union's obj~ctioJ.s. 

As noted, the Ohio Supreme Court has reCOiJnized only one constraint on p~>rmissive 

subjects, i.e .. that a party cannot lawfully insist to impasse on the inclusion of a pHrmissive 

subject in on agreement. Clearly, no party here has insisted upon a contract provision that 

pre-disciplinary h!larings be taped. 

In urging a violation, howover, the Union relies I.Jpon public ond r.rivate sector cases 

holding that a party bargains in bad faith by insisting on the tape recording of collective 

0 0.R..C. 4117.081CII5l 

71n so ruling, we note that in accordance with the Ohio Supreme Court ruling in Citv of 

.Qncinn~ti y, Ohio Coyncil 8, AFSCME, supra, if parties choose to bargain about tape 

recording pro-disc;plinary hearings and incorporate a provision on the subject in their collective 

bargaining agreement, it will have tha same force as an agreed-upon mandatory subject. 
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bargaining ne(,otiations c. grievance proceedings.• 

The rationale for finding a violotio1 in the context of taping ba1gaining sessions or 

grievance hearings is tho principle that although parties need not bargain at all about 

permissive subjects, they cannot condition b6rgaining over mandatory subjects, e.g •• terms 

()fa contract or grievance settlement, upon reaching agreement on permissive subjects. ~ 

y, Borg-Warner. supra. Under this line of cases, for example, a party bargains in bad faith if 

it refuses to participate in contract or grievance talks unless they ara tapa recorded. Further, 

the insistence upon taping, even where the bargaining or grievance session proceeds, has 

been found to have e chilling effect upon ths free axchenge of proposals and ideas. • 

If pre·disciplinary hearings serve as a bargaining forum, it follows that one party cannot 

insist, over the other's objections, on tape-recording them. However, our review of the record 

does not convince us that the purpose of pre-disciplinary hearings is to bargain about 

appropriate discipline or that tho taping of these hearings has a ::hilling effect on the pre· 

disciplinary procedure. 

Article XVI(Gl of the parties' agreement provides for a union representative to ba 

present at a pre-disciplinary hearing. It does not stats that the representative's role is to 

bargain about prospective discipline. Rather, the contract is clear that it is the Respondent's 

right to discipline for just cause. 10 The pre-disciplinary hearing se;ves simply as an 

1 Soe, e.g., NLRB v. Pennsylvania Telephone Guild,supra; NLBB v. Baolett-Collins, supra; 
Latrobe Stsel Co. v. ~LRB. 630 F.2d 171 (3d Cir. 1980) cert. denied, 454 U.S. 821 (1981); 
illinois Nurses Association y. Countv of Cook, 3 PERl 3013 (1987). 

•see cases cited in fn. 8 

10Article VI "Management Rights" lists among other things, the right to "3. Suspend or 
discharge employees for just and proper cause. • . 

Article XVI "Discipline• states: "B. The Union recognizes the right of tha City to take 
disciplinary action against employees for just and proper cause. Penalties for disciplinary 
action may include oral and written reprimands, loss of all or part of vacation, off days or 
~lolidays, suspension; reduction of pay to the next lower step withi11 the pay range, demotion 
or dismissal. • 

=n·!i 
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information-gathering tool to assist rr.<lnagement in datermining whether just cause exists. 

That pre-disciplinary hearings ere fact-finding procedures used to gather information 

rather than to bargain, is verified by n review of transcripts of two earlier pre-disciplinary 

hearings taped by the Respondent And submitted as evidenc!l in this matter. (R. Ex. 1 and 2). 

At both those proceedings, the hearing officer alternately questioned n management official 

involved in the discipline and the charged employee and her union representative, about tha 

events leading to tho charge of misconduct against the employee. At the close of tha hearing, 

the union official was given an opportunity to present sny a1gument supporting mitigation of 

any penalty recommended by the hoa;ing officer. Based on the evicfenca, including testimony 

of witnesses, exhibits offered, end mitigation argued, tho hearing officer was to recommend 

whether the charges against the employee should be sustained and if so, with what penalty. 

It is cle•H that the union representatives' role at such proceedings is not to bargain 

about what discipline the employee is to r~ceive but rather to provide the hearing officer with 

the complete facts and rationale lor nlaking a just cause detllrmination. 11 

We decline to find, as AFSCME seems to •Jrge, that because pre-disciplinary hearings 

are required by the contract, they are de jure part of the bargaining process without regard 

to the actual character of the proceeding. 

It is instructive that the NLRB. concluding ·that grievance meetings ll.m part of the 

collective bargaining process, has not simply relied on the fact that they are referenced in 11 

collective bargaining agreement. fl!nnsylyania Telephone Guild, 277 NLRB 501, 120 LRRM 

1257 (1985). Rather, it has focussed on their actual function as an extension of the 

collective bargaining proci'!SS, where the union and employer may trade proposals with the 

"AFSCME urges that because only disciplinary actions which result in written reprimands 
and suspensions of lass than three days may be grieved, it follows that the pre-disciplinary 
hearing in effect replaces tha grievance hearing for more severe discipline. We are not 
persuaded that a pre-disciplinary hearing is somehow transformed into a grievance procedure 
because a grievance procedure is otherwise lacking. 



.. 
Opinion 
Case No. 90·ULP-Q3·0148 
Pago 7 of 8 

primary goal of reaching a mutually acceptable agreement. It was the chilling effact that the 

tape recording could have on this give-and-take process, which prompted the finding in 

eenosylvania Teleohooe Guild, that a union could not insist on taping grievance meetings. In 

that decision, the NLRB specifically distinguished grievance meetings from more formal 

advarsarial proceedings where the purpose of the proceeding, as in the pre-disciplinary hearing 

here, is to determine the truth. 

Following that sema line of thought, the Illinois Local Labor Relations Board found that 

an employer did not violate its statutory bargaining obligation when it insisted on taping pre· 

disciplinary hearings. In so concluding, the Illinois Board noted that the U.S. Supreme Court 

had found that bargaining obligaticns did not vest during investigative meotings which could 

result in discipline, even though e union representative was present. Illinois Nur~l!l 

~ssociatjpo v. Countv of Cook, 3 PERl 3013 (1987), cir.iog f!!LRB y. Weinoauen. Inc .. 420 

U.S. 251, 88 LRRM 2689 (1975). 

Significantly, SERB has also distinguished investigative meetings from bargaining 

sessions. In Trotwood·Metfu.Qn, SERB 89·012 (5· 1 9·139). the Board stated that at an 

employer·omployee oncour.ter about work evaluation, where a union representative has a 

statutory right to rsprasant the employee, the employer was 021 "required to engage in ad hoc 

collective bargaining with the union. • 

We find that in eo investigatory proceeding such as a pre·disciplinary hearing, 

management has a compelling Interest in obtaining the most accurota record possible in order 

to meet its obligation to discipline for just cause. We believe. like othllr jurisdictions, that in 

a formal hearing the presence of a tape recorder is more likely to ensure the truthfulness of 

testimony than to inhibit lt.12 Therefore. while the presence of a tape recorder during a 

grievance meeting or collective bargaining session might inhibit free discussion. we ere not 

12See, e.g .. NLRB y. Pennsylvania Telephone Gujld, 799 F.2d 84 (3d Clr. 1 986); l:!!Jie...v... 
Bartlett-Collins, 639 F.2d 652 (10th Cir.), cert. denied. 452. U.S. 961 (19811; Rosario y. 
Amalgamated Ladies• Garment Cutters Unioo. l.ocel 10. 605 F.2d 1228 (2d Cir. 19791. 

!_\ 
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persuaded that it inhibits the fact-finding process but rathe1111ay enhance it. 

In sum, because it Is clear that pre-disciplinary h~;~arings are investigative, not 

bargaining forums, it would be a distortion of thtl law and the facts for us to construe a pre­

disciplinary hearing as an extension of tho bargaining process and to argue that by insisting 

on tape recording, the Respondent is somehow conditioning the bargain;;-,11 of mandatory 

subjects on a parmissive subject. 

Accordingly, we fino that it was not a violation of O.R.C. §4117.1 i (A)(1) and (5) for 

the Respondent to insist on tape recording pre-disciplinary hearings. Because we do not view 

the tape recording os a mandatory subject of bargaining, we need not address tho question, 

raised in Respondent's exception, of whether the Union waived its bargaining rights. 

The Complaint is dismissed. 

Owens, Chairman and Mason, Board Member, concur. 
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