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. STATE OF OHIO
STATE EMPLOYMENT RELATlONS BOARD
In ths Matter of
State Employment Relations Board,
Complainant,
v.

Portage Lakes Joint Vocastional school Distiict
Boatd of Education,

Respondent.

CASE NUMBER: g0-uULP-05-0264

QPINION

OWENS, Chairman:

This case comes bafore the Board on oxcaptions from 8 Hearing Ofticer's Proposed
Order. The underlying unf&if |abor prectica charge was filad by the Portege Lakes Education
Association {Employes Organization} against the Portags Lakes Jolnt Vocational School
District Board of Education {Employer). For tha roasons stated below we agres with the
hesring officer that the Employer violated Ohio Rzv.zad Cude (O.R.C.} 54117.1 1({A)(1} and
{AN5) by unilaterally changing the hours and banefits of 8 unit position. Howaever, we modify

tha remedy proposed by the hearing officer.

1.

On Eebruary 2, 1980, the Employer and ths Emple - Organization reached &
collsctive bargsining agresment with terms retroactive to Jan.sry 1, 1990. This was the

parties’ first coliactive bargaining sgreament foliowing SERBE's certification of the Employee
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Organization as an exclusive bargaining sgent. The contract provided that employess
working more than 30 hours per wesk recaived full bensefits paid by the Employer, and
employees working at least 20 hours pur waak but iess than 30 hours per week raceivad half
benefits, (F.F. 8). Employees working less than 20 hours par week weare not entitled to any
madical benefits under the terms of this collactive bargaining agreement. {(F.F.12).

One bargaining unit position spscified in the contract was that of Evaning Secretary.
in November 1989, following the resignation of its evening secretary, the Employer assigned
the duties of the position to Tammy Louise Ray, who had beon amployed as a substitute
sacretary since Octohar 19, 1989. She worked from 2:00 p.m. to 10:00 p.m. Monday
through Thursday, a total of 32 hours per week. (F.F. 1-2).

On December 15, 1989, the position of Evening Secretary was posted at the
Employer’s facility, listing the hours as Monday-Thursday, 2:00 p.m.-10:00 p.m, The Aduit
Education Directer, Joseph Smith, told Ms, Ray that he wanted her to apply for the job
because hs was pleased with her work., (F.F. 4-5) On Jenuary 17, 1990, Mr. Smith
recommendead to tha Superintendont that Ms. Ray be hired as tha Evaniny Secretary. {F.F. 11}
Ms. Ray naver formally applisd for the Evening Secretary ¢ ition. On Fabruary 12, 1980,
Mr. Smith withdrew his recommendation to employ Ms. Ray in this position (F.¥. 15}).

On February 12, 1990, ten days after a collective bergsining egrsemant had been
reached by the parties, the positicn of Evaning Secraetary was re-posted with the hours of
work reduced to 19 hours per wask. The terms of the collective bargaining agreemant
provided no medical benafits to any employse who werkad lass than 20 hours per week, and
the Departmesnt of Aduit Education did not want to pay any benefits for this position. {F.F.8,
12,14). Ms. Ray did not apply because with the raduction in bours, no medical venefits
wouid be svailable to her. (F.F. 16).

Thae reduction in hours and hence in bensfits for the Fvening Secratary position were
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not negotisted ov discussed between the parties before or aftar tho collective baryaining
agresment was ratified. (F.F. 22). During contract negotiations, the subject of job
descriptions was brought to the table. Both sides presentad proposals and counterproposats.
On Novembar 9, 1989, the Employer mads & proposal on job descriptions, which rasd as

foliows:

$.23 JOB DESCRIPTION

Each school support staff position shall have a job description which lists the
position titlo, work year, supervisor, basic duties and qualifications.

On Novambear 30, 1989, the Employee Organization sent counter-proposals to the

respondent, which read as follows:

A. Esch school support staff pesition shail have s job description which
lists position title, work year, work day, salary, holidays and
vacations, benefits, supervisos, basic duties and minimum
qualifications.

B. Once agreed upon by the parties to this contract, the job description
shall bs maintained without change for tha life of the contract.

Before signing the tentative agresment, both sides agreed, at the Employer’s
suggestion, to drop the issus from the table for lack of an agreement. Tha issue of job
descriptions is not contained in the agresment between the parties.

The Employer does not deny that the change in hours and hence in bensfits for the
position of Evening Sscretary was mads unilaterelly and without targaining. Nor does tha
Employer contast that hours and benefits are mandatory subjacts of bargaining. Rather, the
Employer argues that by agresing to withdraw the proposals on job dascriptions during tha

contract negotistions, the Employee Qrgsnization waived its rights te bargain about such
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changes'.

To support Its waiver argument , the Employer cited Speidel Corg., 120 NLRB 733,42
LRRM 1039 (1958). Mowever, 8 careful study of Speidel shows that it is clesrly
distinguishable.

in Speidel the union, during negotiations, proposed an article entitied "Maintenance
of Privileges”, the thrust of which was to ensure that all privilegas enjoyed by the employses
befors the date of the agreement should continue during the contract term. The employer was
fearful that the terms of the proposed cleuss were broad enough to include Christmas and
Easter bonuses and Blus Cross insurance, which the Employer did not want a contractual
obligation to provide, Accordingly, the employer objected to the proposed ¢lausse. During the
course of negotistions, the employer specifically explained to the union that it rejected the
proposed clause so 8s to avoid making contractual obligations of the bonuses and insurance
which it insisted was within its management prerogstive. The union did not comment upon
the employer's interpretation of the proposed clause or upon its management prarogative
position. Furthermors, the union naither pressed for the acceptance of ths clause nor sought

a countar-proposal from the employst. The new contract did not include this clause.

Whan the empluyer did not give the Easter bonus to the employees, the union filed an
uniair labor practice charge alleging 8 refusal to bargain and a unilateral change in conditions
of employmsnt. in finding no violation, the NLRB emphasized that during the negotiations the
employer made it clesr to the union that it understood that the proposed "Maintenance of

Privileges” clause coversd bonuses and insurance, and that it was adharing to its position that

'The Employer slso raised a past practice argumsnt based on the statemant that
historically , the unilateral changss were within management rights. This argument must be
discarded since the so called "psast practice” occurred before the Employee Organization was
cortified by SERB and hence before tha Employee Organization and the Employer came under
the statutory framework of Chapter 4117. Withouta specific agreement between the parties,
a past practice of making unilatersl changes regarding subjects coverad under Chapter 4117
cannot carry over from the pre-certification period.
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bonuses were matters of managernent prerogative whan it objected to the inclusion of the
clause in the collective bargaining agreement. The employer's clear axplanation of its position
at the table, specifically that the insurance and benefits wero managemaent rights and that on
this specific ground it objectad to the inclusion of such clause, coupled with the union’s
complete sitance, its failure at any time thereafter to contradict the employar’s interpretation,
end its withdrawal of the proposal from the table, was perceived by the NLRB to mean a clear
understanding betwesn the parties thst the subjact of bonuses would remain a mansgement
right. In these circumstances the NLRB fcund a waiver by the union in the matter of bonuses.

The key eloments in finding a waiver in Spaide| are the employsr's clear warning that

the contract language did not obligate it to pay the bonuses, and the union’s gcquiescernce
domonstrated by its willingness to execute the contract without objaection despite the

warning?.

In our cese, these key slements ara missing. Tha record lacks a clear warning, or any ;
waring, by the Employer that hours and benefits for certain positions in the bargaining unit ,
ere management prerogatives which can ba unilaterally changed without bargeining. The

record also lacks any evidence that the Employese Organization acquiesced or even appsearad
10 acquiesce in such a position. Thers wera only vague statements offered by Empioyer’s
witnesses to support a waiver.® Such testimony can hardly be characterized as a clesr

warning or understanding that hours and benefits might unitaterally be changed by the
Employer.

*See Park-Qhio industries v.NLRB,112 LRRM 3089 (6th Circuit, 1983) fn.1.

SFor axample: "if | recall, we were involved with a federal medistor at that tima.
Specifically, the comment came to us, | - I'm sure the source of that comment was the team.
I’'m not sure who made the commaent that that’s our position, those are our responsibilitias,
management’s rasponsibilities, for job descriptions, and that it would not be in the
agresment.” Or "...| remember statements to the effect thet, that we had looked st job
descriptions, we couldn't really come up with, with a solution, and that the Association
realizad that we were the ones which needed to make those management decisions. Those
were the decisions we ware getting paid to do, that we would write the job descriptions.”
(Tr.51,98).
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To summarize, the Speidel waiver argument of the Employer has no merit. On the
contrary, epplying Speidel to the casa st issue mandates a finding that the Employeé
Organization did not waive its statutory right to bargain about hours and banafits.

A few comments sre warranted. The issus bafore us is the narrow question of
whathar the Ernployer here was privileged 10 unilatarally change working hours and benefits
of a bargaining unit position, not the more general question whether an employer may
determine job descriptions. The Employer proposed that the job description for each position
list the position title, work year, supervisor, basic duties and qualifications. The Empioyese
Organization, on the other hand, proposed that the list should also include work dsy, salary,
holideys and vacations, and benefits. In addition, the Employea Organization proposed to
include a zipper clsuse to the effact that the job description shall be maintained without
change for the life of the contract. However, nowhere in the proposals is mentioned the
existence or the nonexistence of the duty to bargain on-hours and benafits. Nothing in the
propossis mentions a procedure whereby the Employer may make changes in hours and
benafits of certain positions without bargaining. Moreover, 8 waiver by the Employee
Organization cannot be infarred in this case when the record shows that the Employer
initiated the exchange of job descriptions proposals and their withdrawal, and when both the
Employer and the Employes Organization mutusily withdrew their proposals when no
agresment was reached .(F.F.19, 20). Thus, whara thers is no claar and specific message at
the bargaining table that the Employer interpreted certain proposels to sllow it 8 free hand
in changing hours and benefits, and where the racord shows that the proposals were
withdrawn for lack of egresment and not in a silent acquiescence by the Employee
Organization with the employer’s position, no waiver of the Emgloyee Organization’s right to
bargain on hours and bensfits can be infarred. The waivaer of a s:atutory right must be clear
and unmistakable.* This is not the case hers. Not finding a waiver, wa uphold the hearing
officer's finding that the Employer violated O.R.C. §4117.11 {A)1) and {ANE) when it
unilaterally changed the hours and benefits of the Evening Secretary position.

40 re Ohio Department of Transportation SERB Opinion 93-005 (4-29-93)
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v,

The hearing officer proposed Bs a remedy the reinstatement of Temmy Louise Ray to
the position of Evening Sacretary to Aduit Education under the seme job description with the
hours end benefits as existad prior to the iliegal change, with back pay. Wae do not agree. Ms.
Rey had neither applied for nor been hired into that position, and it would be too spaculative
to assuma that had no changes taken place she would have applied end been hired.

The proper remady is for the Employer to immediately restore the position of Evening
Sacretary to Adult Education to the same number of hours as existsd prior to the untawful
action by the Employer, 32 hours per week, with the benefits and all other terms and
conditions of employment in accordance with the collective bargaining agreemant. A change
in hours and benefits, if necessary, can only be accomplished through good faith

negotiations with the Employee Organization.®

POTTENGER, Vice-Chairman and MASON, Bosrd Membaer, concur.

f3acause Ms. Roy has no right to reinstatement, and because the current employee
accepted the position with no benefits and fewer hours knowingly, voluntarily, and
intentionally, backpay is unwarranted.
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