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State Employment Relations B ard,
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V.
Ohio Department of Transportation,
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CASE NUMBER: 87-ULP-10-0473

OPINION

OWENS, Chairman:

This matter comes before the Board on exceptions to a hearing officer's
recommendation that we dismiss a Complaint alleging that the Ohio Departmant of
Transportation (ODOT or Respondent) violated Ohic Revised Code (C.R.C.14117.11lAM 1) and
(5) by unilaterally implementing a no-smoking policy without first bargaining with Qhio Civil

Service Employees Association, AFSCME (Charging Party or Union).' The Hearing Officer's

'On March 3, 1993, the Charging Party filed a motion to withdraw unfair labor practice
charge and dismiss complaint, inasmuch as the Governor of Ohio had on January 8, 1993,
issued an Executive Order creating a smoke-free workplace for all state facilitiss, which
superseded the smoking policy at issue in this case. On that basis, the intervenor urged that
the controversy was moot. On March 15 . 1983, the Complainant filed a Response to the
effect that it is within SERB’s discretion to determine whather dismissal would serve the
public interest. On March 23, 1993, the Respondent filad a Response, to which the Charging
Party filed a Reply on March 26, 1993.

We hereby deny the Intervenor's motion to withdraw the charge, strike the
Respondent’s Response at untimely pursuant to Chio Administrative Code 4117-1-04(8), and
deny the Charging Party’s Reply as moot, The controversy in this case raises issues as to
the identification of mandatory and permissive subjects of bargaining and the waiver of
statutory bargaining rights under Chapter 4117, which are of ongoing importance to public
employers and employee organizations in Ohio,

Further, given the growing public health concerns associated with passive smoke, it
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Fingings of Facts are adopted herein.? Those relevant to our analysis are summarized below.

Sometime in early 1987, approximately 275 nonsmoking employees of ODOT
circulated a petition expressing concern about the health hazards of inhaling passive smoke
or the job at QDOT facilities. As a result of the patition and concern ahout agency liability
for health problems, Director ‘Warren Smith instructed Eugens Brundige, then ODOT's deputy
director for labor relations, to develop a no-smoking policy for ODOT facilities state-wide.

Toward this end, Brundige established a task force of smokers and nonsmokers from
CDOT facilities, to help formulzte the policy. Among those invited to participate werg several
OCSEA represantatives, whose input was sought pursuant to a contract provision requiring
QDOT to give the Union notice and an opportunity to discuss any new work rules before
implementing them. From the beginning, the Union viewed the policy as 8 mandatory subject
of bargaining. Although its representatives attended the first task force mesting, thev
withdrew from the process upon learning that ODOT did not intend to engage in collective
bargaining over the policy.

On September 25, 1987, ODOT notified employees that effective October 1, smoking
would be prohibited in ODOT facilities except in designated areas during honwork time. The
policy, which incorporated a substantial number of task force recommendations, was

implemented as a work rule and provided that employaes who did not comply would be

is appropriate to address the respective rights of public employers and employee
organizations as they relate to implementing the Executive Order; to adopting smoking
policies in those jurisdictions where the Order does not apply; and to implemanting smoking
policies in state facilities whan the Executive Order ultimately expires by its terms.

2 with the axception of the last sentence of Finding of Fact No. 9. A review of the
record indicates that this portion of the Hearing Officer’s finding amounts to an expression
oi opinion rather than a statement of fact.
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subject to discipline.

At the time ODOT implemented the policy, there was a4 master labor agreemeant
between GCSEA ang the Office of Collective Bargaining (OCB), Covsring employess in State
bargaining units 3,4,5.8,7,9, 13 and 14, including alf OCSEA-reprasented employees working

8t ODOT facilitigs, The agreement was effective by its terms from July 1 . 19886, through Juns

willing to negotiate smoking policies gs part of a master agreement. Neither the Union, ner
the Empioysr proposed further languags pertaining to smoking policies for the mastar
aqreement, Furthermere, the agreement, which wasg finalized in May 1946, contained no
pravisions for regulating smoking. However, the agreement did contain g provision on work
rules, a inanagement rights clause and a zipper clause, Prior to the no-smoking policy that
went into effect in Cciober 1987, thers were no restrictions on smoking in ONOT facilities.
Intheir post-hearing briefs, the Compiainant and Intervenor argued that the no-smoking policy

W&s a mandatory subject of bargaining. Respondent argued that it wase not a mandatory

4117.11 {A)(1) end {A)(5) because the union had waived itg right to bargain about the policy,
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The Complainant and Intervenor have filed exceptions, sach urging that the hearing
officer erred in his analysis that the union had waived its bargaining rights. The Respondent
filed a reply concurring generally with the hsaring officer’'s recommendstion that the Board
dismiss ths charge.

In finding that the policy had to be bargained, the hearing officer relied upon an
interpretation of O.R.C. 4117.08 first espoused by SERB in In re Lorain Ci hool Di

of Ed, SERB 86-020 (5-15-86), and further developed in In re City of Lakewood, SERB 88-009

(7-11-88), i.e., that any management decision which affects wages, hours, or terms and
conditions of employment must be bargained.
I

The threshold issue in this case is whether the no-smoking policy implemented by
ODOT was a mandatory subject of bargaining.

For the reasons set forth harein, we disagree with the hearing officer that the decision
to implement a no-smoking policy was a mandatory subject of bargaining and with the
Lorain/Lakewood interpretation of our statute, whick led him to that conclusion.® The statute

itselt does not dictate such a broad definition of mandatery bargaining subjacts. And as the

*We are, of course, mindful that the Ohio Supreme Court in Lorain Gity School Dist Bd of
Ed, 40 033d 257 (1988) approved of the same broad definition of manzatory subjects which

we revisit hera. Howaever, we read that approval in the contaxt of ihe controlling law of the
casg, i.e., that "(c)ourts must afford due deference to the State Employment Relations Board’s
interpretation of O.R.C., Chapter 4117." Wae note that the definition refied on by SERB and
approved by the Court in Lorain did not appear in the court syllabus. Wa trust that the Court
will continue to afford defersnce to SERE's interpretation of Chapter 4117, based upon
SERB’s growing experience applying the statute to labor disputes in the public sector. We
further note that the syllabus in DgVennish v. Columbus, 57 Ohio St. 3d 163 (1991} limited
appropriate subjects for bargaining to "All matters affecting promotions..." (Emphasis added).
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administrative agency charged with administering Ohio’s public sector coliective bargaining
law, we 1.ave found that the Lorain/Lakewood definition, which required bargaining over every
decision which affects wages, hours, terms and conditions of employment, has virtually
eliminated the concept of management rights for Ohio’s public employers — a result not
contemplated by the law itself. For that reason, we shall, in this opinion, rg-examine O.R.C.
4117.08 with a view toward reconciling its seemingly contradictory language with both the
legizlative intent and the reality of public sector bargaining.

Admittedly. O.R.C. 4117.08 is not without ambiguity as it seeks to define exactly
what must, and what need not, be bargained about by Ohio public employers.

O.R.C. 4117.08(A) provides:

All matters pertaining to wages, hours, or terms and other conditions of

employment and the continuation, modification, or deletion of an existing

provision of a collective bargaining agreement are subject to collective

bargaining between the public employer and the exclusive reprosentative,
except as otherwise specified in this section (Emphasis added).

At the same time, O.R.C. 4117.08(C) provides:

YUniess a public empiover agrees gtherwise in a collective bargaining agresmeant

{emphasis added), nothing in Chapter 4117 of the Revised Code impairs the
right and responsib."ty of each public employer to: {1} Determine matters of
inherent managerial policy which include, but are not limited to areas of
discretion or policy such as the functions and programs of the public employer,
standards of services, its overall budget, utilization of technology and
organizational structure; (2} Direct, supervise, evaluats, or hirg employees; (3)
Maintain and improve the efficiency and effeciiveness of governmental
operations; {4} Determine the overall methods, process, means, or parsonnel by
which governmental operations are to be conducted: {5) Suspend, discipline,
demote, or discharge for just cause, or lay off, transfer, assign, schedule,
promote, or retain employees; {6) Detarmine the adequacy of the work force; (7)
Determine the overall mission of the employer as a unit of government; (8)
Effectively manage the work force; (9) Take actions to carry out the mission of
the public employer as a governmental unit.
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The Employer is not required 1o bargain on subjects raserved to the managemant
and direction of the governmental unit gxcepl as affect wages, hours, terms and
conditions of employment, and the continuation, modification, or deietion of an
axisting provision of g collective barqaining agreement...(Emphas:. added).

The statute is hardly a model of clarity as Subsections (A} and (C) spei! out facially
contradictory statements regarding management’s bargaining obligations and its rights to make
management decisions. The legistature on the one hand seems to indicete in Subsaction {A}
that bargaining is appropriate for "ali matters pertaining to wages, hours, or terms gnd other
conditions of employment” (emphasis added) while simultaneously indicating in Subsection (C)
that "nothing in Chapter 4117 impairs the right and responsibility of each public employer to:
determine matters of inherent manageriai policy...direct, supsrvisa, evaiuate, or hire
employees...," stc. If these categories in Subsections (A) and (C) were mutuaity exclusive of
each other, there would be no problem. However, labor agencies and courts alike when
confronted with specific casaes have concluded that almost any managerial policy will have
some impact on conditions of employment, *

The (A} and (C) subsections, read together, illustrate an gffort by the drafters to
somehow balance the needs of public employers 1o make management decisions, against the
right of public employees to bargain about their working conditions. This aim is not realized,
however, by requiring bargaining over every management decision that impacts employee
working conditions, i.e., virtually every management decision, no maiter how remote.

Rather, tha aim of the statute is better realized by our edopting a new standard, in the
form of a balancing test, to identify those subjects about which public employers must bargain

in Ohio. This standard seeks to balance the right of emptoyers to run the public business with

'See, £.9., AFSCME v. SLRB, 546 N.E. 2d 687, at 691 (lll. App. 1 Dist. 1989},

\O
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the right of their employees to engaga in collective bargaining.

Accordingly, in this matter and henceforth, if 8 given subject is alleged to affect and is
determined to have a material influsnce upon wages, hours, or t8rms and other conditions of
employment and involves the exercise of inherent management discretion®, 10 determine
whether it is 8 mandatory subject of bargaining, we will waigh (1} the extent to which the
subject is logically and reasonably related to wages, haurs, (arms anc othe? ¢ nditions of
employment; {2) the extent to which the employer's obligation to negotiate may significantly
abridge its freedom to exercise those managerial prerogativas set forth in and antir’pated by
G.R.C. 4117.08(C), including an examination of the typs of employer involved and whather
inharent discretion on the subject matter at issue is necassary to achisve the emﬁloyer‘s
essential mission and obligations to the general public; (3} the extent to which the subject
matter had been addressed or preemptad by legislation: and {4) the ext.nt to which the
mediatory influence of collactive bargaining and, when necessary, any impasss resolution
mechanisms gvailable to the parties, are the appropriate means df resclving conilicts over the
subject matter.’

Those management decisions which we find are, cn ba!ance, ereas uf management

discration, can be implementad without bargaining unless & contract provision prohibits it. Any

5Subjects which affect wages, hours or terms and conditions of employment but do not
involve the exarcise of inherent managemernt rights need not be balanced. Thay will simply
be found to be mandatory subjects.
Likewise, areas of inherent managameant discration which do not affect wagas, hours or
terms and conditions of employment will be found permissive, without further inquiry.

SThe partiss may davelop a dispute settlement procedure which applies to this form of
mid-term bargaining. The statutory dispute settiement procedure is not applicable for mid-
term bargaining other than for an official reopensr of the callective bargaining agresment,

\\
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reasonably foreseeable wages, hours or terms and other cordiuons of employrhent which are
atfected by (hose decisions, must be bargained as soon as possible and, whenavsr reasonably
practicable, before the announced implamentation date if the union makes a timely request to
harga:n,

This test, more than any rigid definition of mandatory subjects, resolves the natural
tensions between O.R.C. 4117.08{A)and 411 7.08(C). in a manner contemplated by principlas
of statutory construction set forth in Ohio statuts and casalaw, and offers a reasonable
solution to defining bargsining subjects, similar to that which has been utilized by other public
sector jurisdictions and the NLRB. Section 4117.08 was nover intended to be 8 precise
formula for easily resolving all scope of bargaining issuas, but rather was intended as a bill of
rights for employee organizations, employers, and the genarsl public. As is the case with any
bit of rights, where rights conflict and parties cannot resoive the dispute, 8 uibunal may be
called upon to effectuate the ngcessary interpretation and balancing of those rights on & case-
oy-case basis.” We baelieve that the test annovnced tolay fulfills the Legisiature’s intention
to reserve exclusively to the public employer those inherent managerial prerogatives assantial
to the fuifillment of the employer's missions and its concomitant obliygations to ihe public,

while leaving for the bargaining process those matters of vital interest to the employees

The U.$. Congress adopted @ similar approach when it enacted the National Labor
Relations Act:  "The appropriate scops of coilactive bargaining canno. be determined by a
formula: it will inevitabiy depand upon the traditions of an industry, the social and political
climate at any given time, the nseds of amployers and employees, and many related factors.
What are proper subject matters for collective bargsining should be teft in the first irnstance
to employers and trade-unions, and in the second place, to any administrative sgency skilled
in the field and competent to devote the necessary time to a study of industrisl practices and
traditions irs each industry or area of the country, subject to review by the courts. it cannot
and should riot be strait-jacketed by leqistative enactment.” H.R. Conf. Rep. No. 5i0, BOth
Cong., 1st Sess,, 34-35 (1847).
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reqgarding their wages, hours, and working conditions.

In many cases, we do not foresee that the application of the test will compel a result
different from that required under Lakewood/Lorain.® Howevar, in those difficult cases where
the public employer's bargsining obligations conffict with the rights and responsibilities
anticipated in Subsection C, the balancing test secks to achieve an squitable resolution.
The Balancing Test is a Reasonable Constructivn of O.R.C. 4117.08.

The balancing test comports with generalily acceptad rulas of statutory construction in
Ohio, as recited both in caselaw and the Revised Code.
Some of these principles were racantly summarized in the case of Qhig Ristorical

Society v. SERB, 1991 SERB 4-107 (i0th Dist Ct App, Franklin, 10-28-91):

As a basic principle of statutory construction, the language employad in a
statute should be accorded its common, ordinary and usually accepted meaning
in the context in which it is used, and the statutory provisions should be given
a fair ang reasonable interpretation in conformity with their general gbject in
erder tu effectuats their purpose. _indus. Comm, v. Roth, 98 QOhio St. 34

(1918).; Mutual Bldg & Investmant Co. v, Efros, 152 Ohio St, 369{1949); State
gx._rot. Brown v, Dayton Malteable, 1 Chio St. 3d 151 {1982).

in attempting to ascertain a statute’s legistative intent, a court’s duty is to give
etfect to the words employad in that statute and not to delete w urds usad or
to add words not used. Wheeling Steel Corp. v. Porterfield, 24 Ohio St. 2d 24,
25 (1870); Radcliffe v. Artromick internatl, Inc., 31 Ohio St. 2d 40 (1987);
State ex rel. Celebrezze v. Slien Cty Bd of Commrs, 32 Ohio St. 3d 24, 27
{1987}, and |n re Burchfield, 51 Ohio App. 3d 138, 152 (1988]).

Additionally, various statutory provisions relating to the same subject matter

may Le read in pari materia, State ex, rel. Shipman v, Young, 175 Ohio St. 215

%Itis particularly important to note that no matter how a particular subject might fare under
the balancing test announced here, it is considered a mandatory subject of bargaining once
it has been included in a collective bargaining agreement. City of Cinginnati v. Ohi¢c Council
8., AESCME, 61 Ohio St. 3d 658 (1991}, Further, O.R.C. 4117.10(A) requires that a contract
term prevails over conflicting statutes, except those Jdesignated in that subsection.

\
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{1963}, and if so, these provisions should be harmonized, if at ail possible, to

give effect to all the provisions. State ex rel Pratt v. Weyaandt, 164 Ohio St.
A63 (1956);_Sputhern Surety Co, v.Standarg Slag Co., 117 Ohio St. 512

{1927); and City of Cincinnati v, “onnge, 55 Ohio 5t. 82, 44 N.E, 582 (1896;}.

Here, by formulating a balancing test, sll the words of 4117.08({A) and (C} are given
effect and harmonized. Under the Board’s previous interpretation of Subssction (A), the
inharent management rights delineated in Subsection {C) were essentially deleted. Likewise,
it the drafters had intended that "all matters pertaining to wages, hours, or terms and
conditions of employment” be subjact to collective bargaining regardless of the impact on
inherent management rights and rasponsibilities, the additiona! quoted phrase at the end of
Subsaction {A) would have been unnacessary. As previously noted, in statutory interpretation,
words should not ba ignored or delated, and such words must be presumead to have had an
intendad msaning if one can ba found.

Moreover, by interpreting O.R.C. 4117.08 to require a balancing of interests, we are
devising a test which is consonant with the cbject of the section, i.e., to balance the rights of
management and labor, and which will have as its consequence the bargaining of those
subjects most appropriste for nagotiation. Thesa are valid considerations when interpreting

ambiguous statutes in Ohio. O.R.C. 1.48. By moving away from the Lorgin/Lakeweod

standard, which in effect requirad bargaining on evary cor« zvabie managsment decision, the
new test is consistant with the nresumed intention of legisiative enactments, i.e., to effect a
just and reasonable result fessible of execution. See O.R.C. 1.47 (C); Jshnson’s Markets,

Inc. v. New Carlista Dept. of Health, 58 Ohio St. 3d 2B, 33-36 {1991). Further, the new test

is consistent with the mandate of O.R.C, 4117.22 to promoto ordarly and constructive

relationships between all public employers and their employess thr. 1 liberal construction

\ A
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of the statute.

To read the statute otherwise requires that labor and manasgement be partners in
managing the public employer’s business -- an enterprise which involves both its employees
and the general public,

Balancing Tests Are Well-Accepted Tools for Resolving Conflicting Rights

Further, the construction of a halancing test to determing whather certain subjects are
mandatory or permissive is a generally acceptad principle of 1abor law, utilized and approved
Ly raviewing courts in other public sector jurisdictions and by the NLRB with U.S. Supreme

Court approval in First National Maintenance Corp. v. NLRB, 452 U.S. 666, 107 LRRM 2705

(1981).

For example, the supreme courts of Pennsylvania, Illinois and California have all
appreved  balancing tests, similar to the one we adopt here todsy, to resolve conflicts
botween the bargaining and policymaking obligations of public employars under their collective
bargaining laws.*

The three-prong balancing test developed by the California Public Employment Relations

¢}

t007d is simiiar to the test we adopt today. PERB’s test finds a ¢ i “3ct to be "negotiable, even

ry

though not specifically snumerated’® it it (1) is logically and reasonably related to hours, wages

'See, 8.9., PLRB v, State Colleqe Area Schoo! Dist., 90 LRRM 2081 (1 $7S5IHPannsylvania);

Central City Education Association, IEA/NEA, 589 N.E. 2d 892 (1952){lilinois); San_Mateo
City School Dist. v. PERB, 33 Cal. 3d 850 (1983).

“California  Government Code Section 3543.2 provides, in pertinent part;
{8) The scope of representation shall be limited to matters relating to wages, hours of
employment, and other terms and conditions of employment. "Terms and ccnditions of
employment” mean health and welfare benefits as defined by Section 53220, leavs. transfer
and reassignment policies, safety conditions of employment, class size, procedures to be used
for the evaluation of employees, organizational security pursuant to Section 3546, procedures
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or an enumerated term and condition of employment, {2) tha subiact is of such concern to both
management and employees that conflict is likety to occur and the maudiatory influence of
collective negotiations is the appropriate means of rasolving the contlict; and (3} the employe.r's
obligation to negotiate would not significantly abridge his freedom to exercise those managerial
prerogativer (including mattars of fundamental policy) essential to the achievament of the

District’s mission.” Araheim Union High School District, PERB Decision No. 177 {1981).

An Administrative Agency Should Apply Standards Which Effectuate the Statutory Scheme
It is well-settled that an administrative agency not only can but sheuld changse its
position on an issue when its experience demonstrates that change is warranted.

Asstated by U.S. Supreme Courtin NLRB v. Waingarten ing., 420 U.5. 251 at 266-63,

88 LRRM 2689, 2694 (1975):

The use by an administrative agency of tha svolutional approach is particularly
fitting. To hold that the Board's earlier decisions froze the development of this
important aspect of the national labor law would misconceiva the nature of
administiative decision making. Cumulative experienca begets understanding
and insight by which judgments...are validated or qualified or invalidated. The
constant process of trial and errer, on a wider and fuller scale than a single
adversary litigation permits, differentiates perhaps more than anything else the
administrative from the judicial process. NLRB v, Seven-Up Bottlin . 344
U.S. 344, 31 LRRM 2237 {1953).

In administering the Ohio Public Employees Collsctive Bargaining Act, we have observed
that strict adherence to SERB's earlier definition of mandatory subjects has rendered virtually

gveary subject, evan those enumsrated in O.R.C. 4117.08{C}, subject to bargaining. Such a

for processing grievanices pursuant to Sections 3548.5, 3548.6, 3548.7, and 3548.8, and
the layoff of probationary certificated school district employees, pursuant to Section 44959.5
of the Educstion Code....Section 3543.3 provides in pertinent part: A public school
employer...shall meet and negotiate with and only with representatives of employee
organizations selected as exclusive representatives of appropriate units upon request with
regard to matters within the scope of representation.

| (n
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broad definition is not mandated by the statutory languaga and in praectice undercuts & clear
logislative intent to require bargaining on some subjects but not others. Wa bslisve that the
balancing test we ennounce today will allows us to administar the law in a8 manner consistent
with that intent.

The Decision to Implement a Nu-Smoking Policy Is a Permissive Subject Under th> 8alancing
Test

As previously stated, under the balancing test, wa wili weigh (1) the extent to which
the subject is logically and reasonably related to wagas, hours, and terms and conditions of
emptoyment; (2} the extent to which the employer’s obligation to nsgotiate may significantly
abridge its freedorn to exercise those managerial prerogatives set forth in and anticipated by
0.R.C. 4117.08(C), including an examination of whether inharent discretion on the subject
matter at issue is necassary to achisve the employer's essantial mission and its obligations to
the general public; (3) the extent to which the subjeci matter had been addressed or
preempted by lagislation; and (4) the sxtent to which the mediatory influence of collective
bargaining and, when necessary, any impasse resolution rnechanisms available to the parties
ara the appropriate means of resolving conflicts over the subject matter.

Applying the balancing test to the facts of this case, we conclude that ODOT’s decision
to implement a no-smoking policy which designated certain areas as smoking and others as
non-smoking was a permissive subject of bargaining. In furtherance of its responsibilities to
protect the health of the gsneral public, including its employees, and to shield the state from
liability for smoke-related health claims, it was free to decide where smoking could and could

not take place or, if it had so chosen, to ban smoking from its facilities altogether.
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'n so concluding, we acknowlaedge that ths policy is logically and roasonably related to
some of the employees’ terms and conditions of employment. For example, under the policy,
smoking in all 0DOT facilities was prohibited except in designated areas during nonwork tims,
and a violation of the poiicy could result in disciplina.

Howaver, because a result of the dacision was to fulfill its obligation to protect the
public, of which employees are a subset, our inquiry does not end there. Also at issue is the
extent to which requiring bargaining on the dacision to irplement a no-smoking policy, would
abridge the employer's freedom to achieve its essential mission and its obligations to the
general public. Because this employer, a state department, also hes cartgin statutory
obligations to both empioyees and the general public, to meintain smoke-~free areas or
facilities, we will consider the second and third prongs of the test together.

We take administrative notice of 0.R.C. 3791.031", which requires that smoke-free
areas be designated in all places of public assembly, including state puildings such as those at
issue in this case, and allows the Dirsctor of Administrative Services to designate an antire
place of public assembly as a no-smoking area. '?

In enacting this iegistation, the General Assembly clearly interded to protect the public

10.R.C. 3791.031(B) provides that " for the purposs of separating persons who smoke
from persons who do not smoke for the comfort and health of persons not smoking," a no-
smoking area must be designated in all places of public assembly. Tha law goes on to provide
that a no smoking area may include the entire place of public assembly. Relevant inclusions
in the definition of "place of public assembly™ for purposes of this case are "buildings and
other enclosed structures owned by the state, its agencies, or political subdivisions... office
buildings...and vehicles used in public transportation.” R.C. 3791.031{A)2).

2although not in effect at the time of the alleged violation, Executive Order 93-01V,
issued January 8, 1993, bans smoking, with limited exception, in all state buildings and
vghicles.
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from harmful secondary smoks by regulating smoking in places of public sssembly. At issue
here is the extent to which a public employer must bargain with 2 union before mesting health
and safety obligations to the general pubkic and to its smployeas, some of whom are in
bargeining units and some of whom are not, who themselves are g subset of the gengral
public.

The issue is complicated by the nature of the carduct being regulsted. Cigarette
smoke, airborne and hazardous, is not confined to distinct areas. Smoke generated from a
work area can travel to areas froaquented by the public, and vice versa. By leaving the issus
of smoke control to the bargaining tabls, public health may be compromised in search of n
agreement.  Our concern in this regard is heightensd by recent studies showing the
carcinogenic sffect of secondary smoke on nonsmokers. Tha U.S. Environmental Protection
Agency estimates that 2,500 to 3,000 lung cancer deaths per year amoang nonsmokers, are
attributable to secondary smoke, and that smoking is a leading preventable cause of indoor air
pollution.  There is mounting evidence that passive smoks is s significant health threat to
nonsmokers. In one hour in a smoke-filled environment, nonsmokars may inhale as much of
a cancer-causing agent as is found in 5 to 30 cigarettes.' That the workptace contributes to
this hazard is undeniable. Employars, like the Respondent in this case, are increasingly
concerned about liability as courts hold employers responsibla for the conssquences of passive

smoke on nonsmokers.' Clearly, Ohio’s statute seeking tc protect its citizens from cigarette

"*R. Ex. 2; U.8. Environmental Protection Agency report, "Respiratory Health Effects of
Passive Smoking: Lung Cancer and Other Disorders,” dated December 1992,

"*See Parodi v. Merit System Protection Board, 630 F. 2d 731 (9th Cir., 1983} holding that
where an employee established that she suffered serious health problems working in the
presence of cigarette smoke, she was entitied to disability retirement benefits because her
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smoke, is grounded in fegitimate public heaith and liability concerns.
Historically, where a statute oifers alternative means of compliance, the Board has
required bargaining over the effects of tha slternative chosen if the choice affects wages,

hours, or terms and conditions of smployment. In re Wilmingtan City School Dist Bd of Ed,

SERB 87-005 {4-9-87). Here, the strong public health interest pxprasssd in tha statute weighs
particularly in favor of allowing managament 10 decide unilaterally how hest to conuol the
hazards of secondary smoke and then to bargain the wages, hours, or terms and other
conditions of employment attached to that choice.

Finally to be weighed is the extent to which tha medistory influence of collective
bargaining and, when necessary, any impassa rasolutiogn machanisms avaitable to the parties
are ihe appropriate means of rasoltving conflicts over a no-smoking policy. This issue is best
resolved by examining the very nature of union representation and coltective bargaining. At
the negotiating table, representatives of labor and managamant trade proposals and sesk
compromises which will serve the interests of their respective constituencies on wages, hours,
and other terms and conditior.s of employment. Howsver, the subject of smoking tands to pit
smokers against nonsmokers rather than managsment against unions. When & proposed

smoking policy comes to the teble, fabor must insvitably represent a divided constituency.

employer did not offer her an alternative working environment; Smith v. Wastern Electric Co.,
643 S.W. 2d 10 iMo. Ct. of App. 1983), holding that an employee may enjoin his smployer
from permitting him to be exposed to tobacco smoke in the employees’ workplace because
of his medical reaction to the smoke. The court found that the employer had a common-law
duty to provide the employee with a safe workptacs.

In this case, employee petitions requested immadiate smoking restrictions and
spacifically notified the Respondent of its common law responsibility to provide a heaithful
work environment. The petition stated, in part: "The common law of each state requires thea
employer to keep abreast of new scientific information and protect employees from alt
recognized hazards.” R.Ex. 1.
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Where the employees themsslves are deeply divided on s health issue, tnis factor waighs
heavily in favor of letting the decision of whether and how to implement & policy on the
employer, who must assume the liahility for patential health claims.'® The right to strike and
to pursue the impasse resolution mechanisms are hardly appropriate for a subject with such
broad public haalth implications.

Accordingly, wae find that the dacision to implemant a facility-wide smoking ban or 10
prohibit smoking from certain aieas is one which an employer may make unilaterally, without
hargaining. We reach this conciusion because the impact on smployees’ terms and conditions
of employment is outweighed by tha employer’s responsibility to public health as articulated
in R.C. 3791.031, by liability concerns, &nd by the inherent difficulties in bargaining about a
subject on which labor itself is divided.

We recognize that the decision we reach today, allowing employers to dacide
unilaterally 1o implement no-smoking policies, is not yet the majority view in our sister
jurisdictions. Whiie 3t least two other public sector jurisdictions have allowed public scheol
managars to impiement no-smoking policies unilaterelly as part of the schools’ educational
mission &nd in order to discourage students from smoking,'® the majority view in the public and

private sectors has been that whers there is an exclusive bargaining representative, smoking

'SIn our experience handling unfair labor practice cases, where g refusal to bargain over
a smoking policy is slieged, 8 pivotal issue is frequently whether the union waived its right to
bargain over the smoking policy. In our view, this is no accident but rather grows out of a
practical dilemma faced by empioyee organizations. internal divisions over sroking policies
t1end to freezs ernployee organizations into inaction so as to paralyze the bargaining process.

'%See, 6.g., Eureka City School District 16 PERC 23168 (Cal. PERB, 10-27-92); Riverside
Unified School District, 13 PERC 20147 (Cal. PERB, 6-29-89); Charnbersburg Area School
Dist. v. PLRB, 110 LRRM 2251 (Pa. Commonwealth Ct., 6-12-81).
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policies which affect unit employees must be bargained. '’

We are convinced, however, that our approach is corrsct for the Ohio public sector.
The General Assembly’s clear policy statementin O.R.C. 3791.031, coupled with the growing
evidence of health problems caused by secondary smoke and sccompanying potential for
liability, justifies the unilateral designation of smoking areas, or banning of smoking altogsther,
by public employers. Thisis so because the physical mode of implemanting the decision is so
fundamental to the employer's ability to serve the public interest and to fulfill its responsibility
to insuring employes health, that it should not be subject to compromise or abrogation at the
bargaining table.'®
Wages, Hours. or Terms and Other Conditions Affected 8y The Policy Must be Bargained

Nonetheless, even where & permissive subject, involving the exercise of management
discretion, is atissus, the smployer, before implementation, must bargain about wages, hours,
or terms and other conditions of employmant affected by its dscision.'® Where a smoking

policy is concerned, unless a union has waived its right to bargain, appropriate subjects for

'"See, e.g., Cahokia Community Unit Schoot District 187, 7 PERI 1083, {lll, ELRS, July 8,
1997, In re Ruqh -Henrietta Central School District, Case Nos. U-9463, U-8464, U-9477
{(New York Pubtic Employment Relations Board, Aprii 27, 1988); Commonwealth v. PLRB, 113
LRRM 3052 (Pa. LRB affirmed, April 28, 1983). Ses also Allied-Sianal, Inc. v. Kangas Ci ity
Division, 307 NLRB No. 108 (May 29, 1992); Atbert’s, inc., 213 NLRB 685, 87 LARM 1682
{1874) {requiring bargaining over nc-smoking policies in the private sector.)

‘*Although Chaptsr 4117 does not compel sither party to reach agreement (O.R.C.
4117.01(G)), the reality of collective bargaining is that some mandatory subjects will be
compromised in order o reach agreement on others. Public health responsibilities should not
be subject to such compromise,

""Where the employer’s decision itself is a mandatory subjact of bargaining, these

procedures must be applied to the decision as well as the employment terms affected by the
decision.

~ )
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pre-implementation bargaining might incivde items such as discipline, bresktime to allow for
smoking away from no-smoking work areas, and evatlability of smo¥ing-cessation programs.

Where a smoking policy is impiementad mid-term in 8 contract, the employer should
give the union reasonable advance notice both of the policy it intends to implement and the
projected date of implementation. The union will be required to make a timely request to
bargain.

I the bargaining representative states that it does not wish to bargain or does not
request bargaining within a reasonable time, then it will be found that it has waived its rights
or slapt on its rights toa long, respectivaly.

What constituies reasonabla conduct by the employer and a reasonable time to request
bargaining by the union will depend on the facts and circumstances in each case, with
consideration both for the urgency with which the employer must act and the amount of time
that good-faith bargaining would likely consuma. If an employer offers no reasonable basis for
giving little or no advance notice and when bargainable subjects are affected by the
management decisicn, the intended implementation may be found to be a faif accompli for
which a bargaining request by the union would have been futile and therefore is not required.
Whera the employer does nox give the union a reasonable time to bargain over related
mandatory subjects, the employer could face rescissiorn of any unilaterally imposed
employmant terms incident to the policy change, pending bargaining, including expungament
of discipline,

Onca notice has been given and mid-term bargaining requasted, the parties must bargain

in good faith to a legal impasse on the wages, hours or terms and other conditions of
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amployment affected by the iinplementation of the policy. SERB has . storicaly held that
statutory impasse procedures do not apply to mid-term contract disputas. n re_Franklin
County Sherif{, SERB 90-012 (7-18-90) . We adhera to this principla. Although the employer
can implement at impasse, the union is statutorily precluded from striking. O.R.C. 4117.18.
In mid-term bargaining such as this, the employar may implement its last bast offer whan the
parties have reached an ultimate impasse in bargaining or when the employer has made good
faith attempts to bargain the matter before time constraints nacassitated the implementation
of its last best offer. The employer, however, is not relieved of its mid-term bargaining
abligations upon implementation of its last test offer. In this situation, issues which require
mandatory mid-term bargaining and which are not resolved by mutual agreement are subject
to negotiations at the expiration of the contract. At that time, tha employse organization may
pursue the unresolved issues as part of its overall contract negotiations including the
submisszion of the issues to any applicable dispute settlement procedure which may include
binding conciliation or arbitration, or the right to strike as permitted by statuts.

To cetermine whether impasse has been reached, we see no nead to depart from those
factors examined in the private sector for that purpose, i.e.. the bargaining history of the
parties, the good faith of the parties in negotiations, the length of the negotiations, the
importance of the issue or issues as to which there is disagreement and the contenmporanecus
understanding of the parties as to the state of negotiations. Taft Broadcasting Co., 163 NLRB
475 64 LRRM 1386 (1967}, aff'd 395 F. 2d 622, 67 LRRM 3032 (CA DC 1968).

However, in concluding whether impasse has been reached in the public sector, we will

also consider as relevant. the type of public employer involved and any public pclicy
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considerations requiring that a particular policy La implementad expeditiously. !f, for exampla,
tha parties following reasonable, good-taith negotistion, ware unabls to agree on the issue ot
8 simoking cessation program, we would fing that the employer could tawiully implament its
no-smoking policy slong with its fast, best offer on that subjoct.

"

In this case, it is undisputed that the Respondent implemented its no-smeking nolicy
without first engaging in collective bargaining over any specitic employment terms which
would be affacted by the policy. Rather, the Respondent implementad the pelicy unilatarslly
as a work rule. Accordingly, the remsining issue betore us is whethar the Union in this case
waived its right to bargain by agreeing 1o a8 contract work rule provision,

itis well-settled that the waiver of a statutory right 10 baigain over a mandatory subjact
must be establishad by clear and unmistakoble action by the waiving party. Additionally, SERB
has historically requered that as a "threshold requirement,” precise terminology must be
contained in a collective bargaining agreamant bafore contya~" language can bs held to override
the statutory right to bargain. In_re City of Lakewrood. SERB 88-008 (7-11-88).

In this case, tha heaning officer found that the contract language at Sections 43.03 and
43,05, together with the pariies’ ovarsll oargaining history, constituted 8 waiver.

First, we agree with the haaring officer that it is proper to consider bargaining histery
and extrinsic gvidence of the parties’ conduct at ths bargaining 1able, together with contract
fanguage in determining whether a statutory right .has been waived. Contrary to any
suggestion otherwise by a prior Board in Lakewcod, we do not believe that contract language

must specifically waive the right 1o bargein over a particular issue befcore the conduct of the
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parties can be considered. Rather, 3 party’s intent can best be determined by examining ali the
foregoing factors togother.?®

Accordingly, a review of tho parties' contract negotistions as wall as the spplicable
contract provisions is in order hare,

During the 1986 negotiations, the Usion scught to negotiate s.noking policy provisians
on g dopartmant-hy-department ot uivt-bry-wnit basis. Tha $tate, on behall of ODOT and cthar
public amployers, indicaied that it did not desire to engage in such supplamental agreements
on a unit-by-unit basis, but 2t open the «aea of bargaining on 8 smoking policy in the master
agreamnnt. Noither the State nos the Unien made further proposals on the subjact. in May
1986, the parties izachad sgreement on a master agreemant {Jt. Ex. 1), whichis sifant on the
subject of smoking.

by early 1987, six munths or so after the master agreament had been signad, tho
Rospondont's directior dacided to cranto & task force 10 study and make recomirandations on
a no-simoking nolicy. The Union was invited (0 participato on the 1ask forca of employess
organizad by tha Respondent to study tha issue, but deciined to attend such meetings after
tho first one, because it was concernad it might compremise its right to bargain by its furthsr
participation on the task force after it became clear that the task force was not going to
involve any collective bargaining on tha subjact Tre Uninn informad tha Rerondent that it

wantad to bargain the issus instead. The Respondent ceclined. Ultimatsly, it adopted one of

**This concept of waiver is consistent with that espoused by the NLRB and roviewing
courts in Metropalitan Edison Co. v. NLRB, 460 U.S. 683, 709, 103 S. Ct. 1467, 1478, 75
L. Ed. 2d 387, 401 {1983}); indianapoiis Power & Lignt Co., 273 NLRAB 1715, 118 LRARM

1201 (1988), rev'd and remanded gub nom, Local 3268 {D.C. Cir. 1888}; Unit Dron Forge
Qivision Eaton Yaie & Towng, 171 NLRB 600, 68 LRRM 1129 (1968), enf'd in relevant pant
412 F. 2d 108, 71 LRAM 2518 {7th Cir. 1969},
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the union’s suggestions for  providing cassanian-of-sinoking information for employees, but
otherwise adopted a no-smoking palicy unitaterafly oo Segtember 25, 1887, to be affactive on
Octobor 1, 1987,

There is no evidence that during the 1986 ney, * “stions, the Resaordent had givan the
Unpion any notice that it had any unMuRgat inteAtiens of proposing of implameanting 8 no-
smaking policy.

Nonethelass, the Respondent urges that tha language of Artcle 43 of tha master
agroement, specifically $3.03 and 43.05. amcunted 1o a contractual waiver of the right to
bargain over any sspect of the no-smoking poticy. Those sections previda:

43.03 -- Work Rules

Altor the effective c¢ate of this Agreement, agency work ruies of institutional

ules and directives must not bo in wickation of this Agreamant. Such work rules

shall be reasonabte. The L ~ton shall be notified prior to the implementation of

any nave work rules and shail 1o e the opportunity 1o discuss tham. Likewise,

after the etiective date of this Agroamant, ali past practices and precedents may

not be considered as binding authernly in any procecding arising under this

Agreament.

43.05 -- Duraticn of Agreament

This Agroement shali continua in force and effect for three (3) years from its

cffoctive date of July 1, 1986, and shall constitute the entire Agreement

between the parties. Al rights and duties of both parties are specifically

gxpressed in this Agreement.  This Agreement concludes the collective

bargaining for its term, subjectonlytoa desire by both parties to agras mutually

to amend or supplemant it 8t any time.

Articls 43.05 is what is commeonly referred to as & “zipper” clause in a coflective
bargaining agreement. ¥We concur with those labor jurisdictions which have concluded that

genera! language in 2 management rights clause or in a “zipper” clause without more will not

g
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be interpreted as a clear and unmistakabie waiver of 8 union's right 10 bargain.”' For 8 zippar
clause or work rula provision to give fise Lo an effactive waiver, the party advocating waiver
raust show clear evidence that it was negotiated at arms’ tength and that there was mutual
understanding, svidenced by contract language, statemants at the bargaining table, and/ot
past practice, that bargaining rights for e particulsr subject of category of subjects ware
affirmatively abandoned.

Here, we do not fing that the zipper clause in conjunction with 8 general werk rule
provision makos out a waivar of the right to bargain asbout the employmesnt tenmns affectad by
tho no-smoking policy.? The subject of 8 no-smoking policy was neither specifiad in the
contract as a work rule, treated historically &s & work rule, nof discussed at the bargaining
table as a work rule. The partigs’ ¢iscussions on a smoking policy ware framed not in the
context of work ruigs but of bargaining. Ths Union offered & baraaining proposal that the
rights of smokers and nonsmokears would be detarmined in supplementsl agreements and 8

Unit 4 proposal that "there shall be one smoking area within each work ares to be designated

2Eor axample, seg, East Richland Unit School District No. 1 Bd of Ed, supra, 173 lil. App.
3d 878 at 891-907, 528 N.E. 2d 751 at 758-68; Hillsborough County PBA, Ing. v. City of
New Poit Richay, 12 FPER #17040 (Fla. PERC 1985) {rev'd on other grounds, 505 So.2d
1096){1987); and AFC industries, Inc. v. NLRB, 592 F. 24 422, 429 (8th Cir. 1979}

201 find this case distinguishable from 8 racent NLRB ruling where & union was found to
have waived its right to bargain over a no-smoking policy by entering & contract which
contained both a zipper clause and a health and saiety provision. The latter provision allowed
the employer to “continue 1o make reasonable provisions for the health and safety of its
employees during the hours of their employment.” The NLRB noted in that case that their
parties’ agreemants over @ number of years had contained this lznguage, snd that the
gmployar’s practice under it had bsen to adopt smoking regulations without objection from .
the unicn. It relied upon the zipper clause only insotar as it confirmed the parties’ history of
aliowing the empioyer to act unitaterally in the area of srnoking regulation. Allied-Signal, inc.
v,_Kansas City Division, 307 NLRB No. 108 {May 28, 1992).

N
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jointly by the union and the employer.” The Respondent offered to entertain such s proposat
but only for the mastar contract and at ona point, according to testimony of Eugens Brundige,
oifered to let the Union designate the areas itself - hardly the sort of offer that would leave
the Union to believe the Respondent viewed a smoking policy as a8 work rule., Becauss the
subject of a no-smoking policy was raised as a subject for oargaining and was never discussed
a1 the table as 8 work rule, then it can hardly be inferred that by agreeing to the work rule
provision, the Union clearly and unmistakably waived its rights to bargain about all the
employment terms attached to the implementation of a smoking policy.”

Negither do we find that the Union's failure to pursue its contract proposal on the no-
smoking policy amounted to a waiver of its right to bargain. Whather a8 party's withdrawal
of a contract proposal amounts to a8 waiver of its bargaining rights will depend upon what is
said and understood at the teble. If a party withdraws a proposal for a specified quid pro quo
or chooses not to pursue it with full knowladge of what it is relinquishing, then waiver may
be found. See Speidel Corp., 120 NLRB 733, 42 LRRM 1039 (1958). However, a party
whichraises anissue during bargaining but which drops the matter without further discussion
canngt be said to have "clearly and unmistakably" waived the right to bargain the subject

matter where the rasultant contract is silant on the issue ang whare thera is no pre-contract

2wWa recognize that the recorg reflects one point in negotiations whsre the Respondent
offered to negotiate about the smoking policy and even to let the union designate the no-
smoking areas. {Tr. 104) We do not interprat the union’s ensuing silence as a waiver. The
invitation was issued strictly on the employer’s terms, i.e., that a procedure for bargaining no-
smoking policies had to be bargained at main table, with sli facilities covered, rather than by
supplementa! agreements. It is generally accepted that waiver cannot be inferred from
silence. Certainly here, where the union had been clear that it wished to bargain the issue on
the basis of supplemental agreements, a general waiver cannot ks implied from its failure to
respond.
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policy in existence on that subject,?

‘Finally, we do not tind that the offer by the Respondent in 1987 to let Union
rapresentatives participate on the task force to develop the smoking policy has fulfilled any
bargaining obligations in this instance. The task force was not the exclusive bargaining
representative of the employees but rather a cresture of the Respondent’s making.

Accordingly, for the reasons stated herein, we reverse the recommendations of the
hearing officer, and conciude that by faifing to bargain over the amployment terms affected
by its no-smoking policy, including the disciplinary aspects of the policy, the Respondent
violated 4117, 1 1{A){1) and (A)(5).

1.

As previously noted, the work facilities at issue here are currently subject to a smoking
ban, ptaced in effect by Executive Order 83-01V. Consistent with that order, we shall order
the Respondent to post the attached Notice to Employees and if the Union has made & timely
request to bargain pursuant to the Executive Order, the Respondent must bargain those terms
and conditions of employment affectad by banning smoking from its facilities and vehicles,
including the possible rescission of any discipline given pursuant to the no-smoking policy
implemented on October 1, 1987. To the extent that bargaining may have already occurred,

our order will be deemed complied with.

*For gxample, see Village of Oak Park v. ISLRB, 168 IIl. App. 3d 7, 118 1ll. Dec. 706, 522
N.E. 2d 181 (1988); and Mundelain Elementary School Dist, No. 75, 3 PER!I 1115 {ll. ELRB,
1-9-87).
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