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SfllB OPINION 9 3 -- 0 0 5 
STATE OF OHIO 

STATE EMPLOYMENT RELATIONS B'JARD 

In the Matter of 

State Employment Relations 6L drd, 

Complainant. 

v. 

Ohio Department of Transportation, 

Respondent. 

CASE NUMBER: 87-ULP-1 0-04 73 

OWENS, Chairman: 

This matter comes before the Board on exceptions to a hearing officer's 

recommendation that we dismiss a Complaint alleging that the Ohio Department of 

Transportation IODOT or Respoodentl violated Ohio Revised Code (O.R.C.) 4117.11 (A)(1) and 

(5) by unilaterally implementing a no-smoking policy without first bargaining with Ohio Civil 

Service Employees Association, AFSCME ICharg;ng Party or Union).' The Hearing Officer's 

'On March 3, 1993, the Charging Party filed a motion to withdraw unfair labor practice charge and dismiss complaint, inasmuch as the Governor of Ohio had on January 8, 1993, issued an Executive Order creating a smoke-free workplace for all state facilities, which super3eded the smoking policy at issue in this case. On that basis, the Intervenor urged that the controversy was moot. On March 15 , 1993, the Complainant filed a Response to tile effect that it is within SERB's discretion to determine whether dismissal would serve the public interest. On March 23, 1993, the Respondent filed a Response, to which the Charging Party filed a Reply on March 26, 1993. 
We hereby deny the Intervenor's motion to withdraw the charge, strike the Respond~~t·s Response at untimely pursuant to Ohio Administrative Code 4117-1·04(8), and deny the Charging Party's Reply as moot. The controversy in this case raises issues as to the identification of mandatory and permissive subjects of bargaining and the waiver of statutory bargaining rights under Chapter 411 7, which are of ongoing importance to public employers and employee organizations in Ohio. 
Further, given the growing public health concerns associated with passive smoke, it 
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Finciings of Facts a~e adopted herein.' Those relevant to our analysis are summarized below. 

Sometime in early 1987, approximately 275 nonsmokill£1 employees of ODOT 

circulated a petition expressing concern about the health hazards of inhaling passive smoke 

or. the job at ODOT facilities. As a result of the petition end concern about agency liability 

for health problems, Director Warren Smith instructed Eugene Brundige, then ODOT's deputy 

director for labor relations. to develop a no-smoking policy br ODOT facilities state-wide. 

Toward this end, E'rundige established a task force of smokors and nonsmokers from 

ODOT facilities, to help formul::tr. the policy. Among those invited to participate were several 

OCSEA representatives, whose input was sought pursuant to a contract provision requiring 

ODOT to give the Union notice and an opportunity to discuss any new work rules before 

impiPmenting them. f'rom the beginning, the Union viewed the policy as a mandatory subject 

of bargaining. Although its representatives attended the first task force meeting, thev 

withdrew from the process upon learning that ODOT did not intend to engage in collective 

bargaining over the policy. 

On September 25, 1987, ODOT notifiecl employees that effective October 1, smoking 

would be prohibited in ODOT facilities except in designated araas during nonwork time. The 

policy, which incorporated a substantial number of task force recommendations, was 

implemented as a work rule and provided that employees who did not comply would b~ 

is appropriate to address the respective rights of public employers and employee 
organizations as thoy relate to implementing the Executive Order; to adopting smoking 
policies in thos~ jurisdictions where the Order does not apply; and to implementing smoking 
policies in state facilities when the Executive Order ultimately expires by its terms. 

'With the exception of the last sentence of Finding of Fact No. 9. A review of the 
record indicates that this portion of the Hearing Officer's finding amounts to an expression 
ot opinion rather than a statement of fact. 

!i 
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subject to discipline. 

At the time ODOT implemented the policy, there was a master labor agreement between OCSEA and the Office of Collective Bargaining !OCB), cov:uing employees in State bargaining units 3,4,5,6,7,9, 13 and 14, including all OCSEA-represonted employees working at ODOT facilities. The agreement was effective by its terms from July 1, 1986, through June 30, 1989. 

During contract negotiations, OCSEA had proposed that the rigl1ts of smokers and nonsmokers be determined in supplemental agreements and proposed specific language on thB subject. The State, throu(lh its then chief negotiator Brundige, took the position that it did not wish to negotiate supplemental or departmont-by-departmtlnt agreements but stood willing to negotiate smoking policies as part of a master agreement. Neither ~he Union, ncr the Employer proposed furtller language pertaining to smoking policies for the master agreement. Furthermore, the agreement, which was finalized in May 1986, contained no pro·;isions for regulating smoking. However, the agreement did contain a provision on work rules, a management rights clause and a zipper clause. Prior to the no-smoking policy that went into effect in October 1987, there were no restricti011s on smoking in OriOT facilities. 1:1 their post-hearing briefs, the Complaina~t and Intervenor argued that the no-Emoking policy was a mandatory subject of bargaining. Respondent argued that it was not a mandatory subject because the contract contains a provision for the promulgation of work rules. Considering tl1ese arguments, the hearing officer concluded that the no-smoking policy was a mandatory subject of bargaining, but that the Respondent had not violated O.R.C. 41'17. 11 <AH1) and (A)(5) because the union had waived its right to llargain abol•t the policy . 
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The Complainant and Intervenor have filed exceptions, each urging that the hearing 

otfict!r erred in his analysis that the union had waived its bargaining right$. The Respondent 

filed a reply concurring generally with the hearing officer's recommendation that tha Board 

dismiss the charge. 

In finding that the policy had to be bargained, the hearing officer relied upon an 

interpretation of O.R.C. 4117.03 first espoused by SERB in In re Lorain City School Dist Bd 

of Ed, SERB 86-020 (5-15-86), and further developed in In re Cjty of Lakewood, SERB 88-009 

(7-11-881. i.e., that any management decision which affects wages, hours, or terms and 

conditions of employment must be bargained. 

I. 

The threshold issue in this case is whether the no-smoking policy implemented by 

ODOT was a mandatory subject of bargaining. 

For tho reasons set forth herein, we disagree with the hearing officer that the decision 

to implement a no-smoking policy was a mandatory subject of bargaining and with the 

Lorain/Lakewood interpretation of our statute, wh!ch lad him to that conclusion.' The statute 

itself does not dictate such a broad definition of mandatory bargaining subjects. And as the 

'We are, of cour~e. mindful that the Ohio Supreme Court in Lorajn Cit·, School Dist Bd of 
Ed, 40 OS 3d 257 (1988) approved of the same broad definition of mar•:iatory subjects which 
we revisit hera. However, we read that approval in the contAxt of the controlling law of the 
case, i.e., that "(c)ourts must afford due deference to the State Employment Relations Board's 
interpretation of O.R.C. Chapter 4117." We note that the definition relied on by SERB and 
approved by the Court;, b.2!.!l.i.D. did not appear in the court syllabus. We trust that the Court 
will continue to afford deference to SERB's interpretation of Chapter 4117, based upon 
SERB's growing experience applying the statute to labor disputes in the public sector. We 
further note that the syllabus in PeVennish v. Columbus, o7 Ohio St. 3d 163 (1991) limited 

1 appropriate subjects for bargaining to "All matters affecting promotions ... " (Emphasis added). 
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admin'strative agency charged with administering Ohio's pub:ic sector collective b&rgaining 

law, we 1.ave found that the Lorain/LakewoQQ definition, which required bargaining over every 

decision which affects wages, hours. terms and conditions of employment. has virtually 

eliminated the concept of management rights for Ohio's public employers - a result not 

contemplated by the law itself. For that reason, we shall, in this opinion, re·examina O.R.C. 

411 7.08 wittt a view toward reconciling its seemingly contradictory language with both the 

legijative intent and the reality of public sector bargaining. 

Admittedly, O.R.C. 4117.08 is not without ambiguity as it seeks to define exactly 

what must. and what need not, be bargained about by Ohio public employers. 

O.R.C. 4117.081A) provides: 

All matters pertaining to wages. hours. or terms and other conditions of 
employment and the continuation, modification, or deletion of an existing 
provision of a collective bargaining agreement are subject to collective 
bargaining between the public employer and the exclusive representative, 
~pt as otherwjse spe~ified in thjs segtiOI\ (Emphasis added). 

At ttre same time, O.R.C. 4117 .08(C) provides: 

Unless a public employer agrees otherwise in a <;QIIective barqajninq agreement 
(emphasis added>. nothing in Charter 4117 of the Revised Code impairs the 
right and responsib,' ty of each public employer to: (1) Determine matters of 
inherent managerial policy which include, but are not limited to areas of 
discretion or policy such as the functions and programs of the public employer, 
standards ol services. its overall budget, utilization of technology and 
organizational structure; (2) Direct, supervise. evaluate, or hire employees; (3) 
Maintain and improve the efficiency and effectiveness of governmental 
operations; (4) Determine the overall methods, process. means, or personnel by 
which governmental operations an; to be conducted: (5) Suspend, discipline, 
demote. or discharge for just cause, or lay off, transfer, assign, schedule, 
promote. or retain employees; (6) Determine the adequacy of the work force; (7) 
Determine the overall mission of the employer as a unit of government; (8) 
Effectively manage the work force; (9) Take actions to carry out the mission of 
the public employer as a governmental unit. 
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The Employer is not required to bargain on subjects reserved to the management 

and direction of the governmental unit except llJ!f.!.B_ct wages. hours. terms and 

conditions of e.!Ill!loyment. and tbe continuation. modification. or drietion of an 

existing provisiop.....QLQ collective bargaining acreemen1 ... (Emphasi. added). 

The statute is hardly a model of clarity as Subsections (Al and (C) spell out facially 

contradictory statements regarding management's bargaining obligations and its rights to make 

management decisions. The legislature on the one hand seems to indicate in Subsection (A) 

that bargaining is appropriate for "illi matters pertaining to wages, hours, or terms and other 

conditions of employment" (emphasis added) while simultaneously indicating in Subsection (Cl 

that "nothing in Chapter 41 17 impairs the right and responsibility of each public employer to: 

determine matters of inherent manageriai policy ... direct, supervise, evaluate, or hire 

employees ... ," etc. If these categories in Subsections (Aland (Cl were mutually exclusive of 

each other, there would be no problem. However, labor agencies and courts alike when 

confronted with specific cases have concluded that almost any managerial policy will hava 

some impact on conditions of employment. ' 

The (AI and iCl subsections, read together, illustrate an effort by the drafters to 

somehow balance the needs of public employers to make management decisions, against the 

right of public employees to bargain about their working conditions. This aim is not realized, 

hcwever, by requiring bargaining over every management decision that impacts employee 

wt,rking conditions, i.e., virtually every management decision, no matter how remote. 

Rather, the aim of the statute is better realized by our adopting a new standard, in the 

form of a balancing test, to identify those subjects about which public employers must bargain 

in Ohio. This standard seeks to balance the right of employers to run the public business with 

'See, e.g., AFSCME v. SLAB, 546 N.E. 2d 687, at 691 (Ill. App. 1 Dist. 1989). 

• 
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the right of their employees to angaga in collective bargaining. 

Accordingly, in this matter and henceforth, if a given subject is alleged to affect and is 

determined to have a material influence upon wages, hours, or terms end other conditions of 

ernployment llilll involves the exercise of inherent management discretion5
, to determine 

whether it is a mandatory subject of bargaining, we will weigh ( 1) the extent to which the 

subject is logically ~nd reasonably related to wages, 'lours, cerms a11d other c;;nditions of 

employment; 121 the extent to which the employer's obligation to negotiate may significantly 

abridge its freedom to exercise those managerial prerogativns set forth in and antir'patEid by 

O.R.C. 4117 .OB(C), includinf1 en examination of :he type of employer involved and wlnther 

inherent discretion on the subject matter at issue is n&cessary to ach;,.va the employer's 

essential rnission and oblrgat'ons to the general public; {;:!) the ex1ent to which the subject 

mRtter had been addressed or preempted by legislation; and (4) the exknt to which t"'e 

mediatory influence of collective bargaining and, when necessary, any impasse resolution 

mechanisms available to the parties, are the appropriate means of resolving conflicts over the 

subject matter. • 

Those management decisions which we find are, on balance, areas llf management 

discretion, can be implemented without bargaining unless a contract provision prohibits it. Any 

5Subjects which affect wages, hours or terms and conditions of employment but do not 

involve the exercise of inherent managemer•t rights need not be balanced. They will simply 

be found to be mandatory subjects. 

Likewise, areas of inherent management di~cretion which do not affect wages, hours or 

terms and conditions of employment will be found permissive, without further inqlliry. 

5The parties may develop a dispute settlement procedure which applies to this form of 

1 mid-term bargaining. The statutory dispute settlement procedure is not applicable for mid

term bargaining other than for an official reopener of tho collective bargaining agreement. 

\\ 



~'W''"=Ri!'W'=m a 

Opinion 
Case No. 87-ULP-10-0473 
Page 8 of 26 

reasonably foresEeable wages, hours or terms end other cor:di .. ons of employment which are 

affected by lllose decisions, mu5t be bargained as soon as possible and, whenever reasonably 

practicable, beforo the announced implementation date if the union mal<:es a timely request to 

barga:n. 

This test, more than any rigid de:inition of mandatory subjects, resolves the natural 

tensions between O.R.C. 4117 .08(Al and 4117 .08(CI, in a manner contemplated by principbs 

of statutory construction set forth in Ohio statute and cassia\''. and offers a reasonable 

solution to defining bargaining subjects, similar to that which has been utilized by other public 

sector jurisdictions and the NLRB. Section 4117.08 was nover intended to be a precise 

formula for easily resolving all scope of bargaining issues, but rather wa; intended as a bill of 

rights for employee organizations, employers, and the general public. As is the case with any 

bill uf rights, where •ights conflict and partie~ cannot resolve the dispute, a tribunal may be 

called upon to effectuate the necessary interpretution and balancing of those rights on a case-

Jy-case basis.' Wo believb that tho test anno1•nced to Jay fulfills the Legislature's intention 

to reserve exclusively to tile public employer those inherent managerial prerogativ£'s essential 

to tha fulfillment of the employer·~ missions and its concomitant obligations to :ne public, 

while leaving for the bargaining process those matters of vital interest to the employees 

'The U.S. Congress adopted e similar approach when it enacted the National Labor 

Relations Act: "The appropriate scops of coilective bargaining canno• be determined by a 

formula; it will inevita biy depend upon the traditions of an industry, the social and ,:..olitical 

climate at any g;ven time, the needs of employers and employees, and many related factors. 

What tUG proper subject matters for collective bargaining should be left in the first ir.stance 

to employers and trllde-unions, and in the second place, to any administrative agency skilled 

in the field and competent to devote the necessary time to a study of industrial practices and 

traditior.s in each industry or are~ of the country, subject to review by the cOUitS. It cannot 

and should not be strait-jacketed by legislative enactment. • H.R. Conf. Rep. No. 5 '10, BOth 

Cong., 1st Sess .. 34-35 (1947). 
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regarding their wages, hours, and working conrtitions. 

In mony cases, we do not foresee that the application of the test will compel a result 

different from that required under !,ill$.ewood1Lorain.• However, in those difficult cases where 

the public omployar's bargsining obligations conflict with the rights and responsibilities 

anticipated in Subsection C, the balancing test seeks to achieve an equitat>le resolution. 

The Balancing Test is a Reasonable Consrructivn of O.R.C. 4117.08. 

The balancing test comports with generally acceptRd rules of statutory construction in 

Ohio, as recited both in casolaw and the Revised Code. 

Some of these princirles were recently summarized in the r.ase of Qhio Historical 

$ociety v. SERB, 1991 SERB 4-107 !10th Dist Ct App, Franklin, 10·29·91): 

As a basic principle of statutory constnJction, the language employed in a 
statuto should be accorded its common, ordinary and usually accepted meaning 
in the context in which it is used, and the statutory provisions should be given 
a fair and reasonable interpretation i:1 ::onformity with their general object in 
(,rder to effectuate their purp:>se. Indus. Comm. v. Roth, 98 Ohio St. 34 
1191 B).; Mutual Bldg & Investment Co. v, Efros, 152 Ohio St. 369(1 949); ~ 
ll..Lll.L Brown v. Dayton Malleable, 1 Ohio St. 3d 151 (1982). 

In attempting to ascertain a statute's legislative intent, a court's duty is to give 
effect to the words employad in that statute and not to delete "Jrds used or 
to add words not used. Wheeling Steel Corp. y, Porterfield, 24 Ohio St. 2d 24, 
25 ( 1970); ~liffe v. Artromick lnternatl. Inc., 31 Ohio St. 3d 40 (1 987); 
Stat~ rei. Celebrezzs v, Slien ~d of Commrs, 32 Ohio St. 3d 24, 27 
( 1987); and l.!l...ffi.Burct1field, 51 Ohio App. 3d 138, 152 (1 988). 

Additionally, various s(atutory provisions relating to the same subject matter 
may be read in pari materia, State ex. rei. Shipman v. Young, 175 Ohio St. 215 

81t is particularly important to note that no matter how a particular subject might fare under 
the balancing test announced here, it is considered a mandatory subject of bargaining once 
it has been included in a collective ba;gAining agreement. City of Cincinnati v. Ohio Council 
.8, AFSCME, 61 Ohio St. 3d 658 ( 1991 ). Further, O.R.C. 4117.1 O(A) requires that a contract 
term prevails over conflicting statutes, except those jesignated in that subsection. 

I 
' 
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(1963), and if so, these provisions should be harmonized, if at all possible, to 
give effect to all the provisions. State ex rei Pratt y. Weygandt, 1 64 Ohio St. 
463 (1956);~outhern Surety Co. v.Sll!.lli!ard Slag Co., 117 Ohio St. 512 
(1927); and .!d_t.v...Qi.Cincinn.~ttLJi.....:'_Q.!)_D.Ql:, 55 Ohio St. 82, 44 N.E. 582 (1896). 

Here, by formulating a balancing test, all the words of 4117 .OS(Al and (C) are given 

effect and harmonized. Undvr the Board's previous interpretation of Subsection (Al. tha 

inherent management rights delineated in Subsection (Cl were essentially deleted. Likewise, 

if the drafters had intended that "all matters pertaining to wages, hours, or terms and 

conditions o' emplo\'ment" be subject to collective bargaining regardless of the impact on 

inherent management rights and responsibilities, the additional quoted phrase at the end of 

Subsection lA I would have been unnecessary. As previously noted, in statutory interpretation, 

words should not be ignorod or deleted, and such words must ba presum~d to have had an 

intended meaning if one can b9 found. 

Moreover, by interpreting O.R.C. 4117.08 to require a balancing of interests, we are 

devising a test which is consonant with the c'.Jject of the section, i.e., to balance the rights of 

management and labor, and which will have as its conJequence the bargaining of those 

subjects most appropriate for negotiation. Thesa aro valid considerations when interpreting 

ambiguous statute> in Ohio. O.R.C. 1.49. By moving ewey from the Lorain/LakewoJ>J! 

standard, which in effect required hargaining on every co'l.:~;vab:e management decision, the 

now test is consistent with the '1resumed intention of legislative enactm&nts, i.e., to effect a 

just ~nd reasonable result fessible of executoon. See O.R.C. 1.47 (C); J'lhnson's Markets, 

Inc. v. New Car!is.Je Deot. of Health, !:iS Ohio St. 3d 28,35-36 (19911. Further, the new test 

is consistent with the mandate of O.R.C. 4117.22 to promoto ordc1rly an:! constructive 

relationships between ell public employers and their employees thr. ·.1 liberal construction 

\'--\ 
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of the statute. 

To read the statute otherwise requires that labor and management be partners in 

managing the public employer's business ·· an Pnterprise which involves both its employees 

and the general public. 

Balancing Tests Are \'\'ell-Accepted Tools for Resolving Conflicting Rights 

Further. tho construction of a balancing test to determine whether certain subjects are 

mandatory or permissive is a generally accepted principle of labor law, utilized end approved 

'. 1 roviowing courts in other public sector jurisdictions and by the NLRB with U.S. Supreme 

Court approval in Eirs.L.!':iillional MaiflliLf]ance Corp. v. NLR!:l. 452 U.S. 666, 107 LRRM 2705 

( 1981). 

Fo< example. the supreme courts of Pennsylvania, Illinois end California have all 

upprc·,ed balancing tests. similar to the one we Jdopt here today, to resolve conflicts 

bot woon the bmgaining and policymaking obligations of public employers under their collective 

barg:nining laws. 9 

Tl1e three· prong balancing test developed by the California Public Employment Relations 

Ro~rd is simiiilf to the test we adopt today. PERB's test finds a~ . .~: '1ct to be "negotiable, even 

though not specifically em1merated' 0 if it ( 1) is logically and reasonably related to h~urs, wages 

•see, e.g., PLRB v. S1§1e College ,'\!N School Dist., 90 LRRM 2081 (1 &f'Sl)(f'ennsylvania); 
£.\ill1LQI City Ed!,!.c~tion Association. IEA/NEA. 599 N.E. 2d 892 (1992)(lllinois); San Mateo 
City School Di~PERB. 33 Cal. 3d 850 ( 1983). 

10California Government Code Section 3543.2 provides, in pertinent p3rt: 
(u) The scope of representat;on shall be limited to matters relating to wages;, hours of 
employment, and other terms and conditions of employment. "Terms and conditions of 
employment" mean health and welfare benefits as defined by Section 53220, leav~. transfer 
and reassignment polides. safety conditions of employment, class size, procedures to be used 
for the evalumion of employees, organizational security pursuant to Section 3546, procedures 
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or an enumerated term and condition of employment, !21 tho subiect is of such concern to both 

;r,a'lag8ment and employaes that conflict is likely to occur and the mudiatory influence of 

collective nenotiations !s the a;1propriate means ol resolving the conflict; ond (3) the employer's 

obligation to negotiate would not sigr.iticantly abridge his freedom to exe·cise those managerial 

prerogative~ (including matters of fundamental policy) essential to the achievement of the 

District's mission." Ar~ilheim Union High School District. PERB Decision Nc;. 177 (1 9811. 

An Administrative Agency Should Apply Standards Wlriclr Effectuate tire Statutory Scheme 

It is wcll·settled that an administrative agency not only can but should change its 

position on an issue when its experience demonstrates that change is warranted. 

As stated by U.S. Supreme Court in NLRB v. WeingartenJn_c;.,, 420 U.S. 251 at 266-66, 

88 LRRM 2689, 2694 ( 19751: 

The use by an administrative agency of the evolutional approach is particularly 
tittmg. To hold that tho Board's earlier decisions froze the development of this 
important aspect of the national labor law would misconceive the nature of 
administrative decision m3king. Cumulative experience begets understanding 
and insight by which judgments ... are validated or qualified or invalidated. The 
constant process of trial and errcr, on a wider and fuller scale than a single 
adversary litigation permits, differentiates perhaps more than anything else the 
administrative from the judicial process. NLRB v, Seven-Up Bottling Co., 344 
U.S. 344, 31 LRRM 2237 (1953). 

In administering the Ohio Public Employees Collective Bargaining Act, we have observed 

that strict adherence to SERB's earlier definition of mandatory subjects has rendered virtually 

every subject, even those enumerated in O.R.C. 4117.08(Cl. subject to bargaining. Such a 

for processing grievances pursuant to Sections 3548.5, 3548.6, 3548.7, and 3548.8, and 
the layoff of probationary certificated school district employees, pursuant to Section 44959.5 
of the Educ~tion Code .... Section 3543.3 provides in pertinent part: A public school 
employer ... shall meet and negotiate with and only with representatives of employee 
organizations selected as exclusive representatives of appropriate units upon request with 
regard to matters within the scope of representation. 

I ~~ 
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broad definition is not mandated by the statutory language and in practice undercuts a clear 

legislative intent to require bargaining on some subjects but not others. We bt1!ieve that the 

bulancing test wo announce today will allow us to administer the law in a manner consistent 

with that intent. 

The Decision to Implement a No-Smoking Policy Is a Permissive Subject Under th~ Balancing 

TP.st 

As previously stated, under tho balancing test. wa wili weigh (1) the extent to which 

the subject is logically and reasonably related to wages. hours. and terms and conditions of 

employment; (2) the extent to whic;h tho employer's obligation to negotiate may significantly 

abridge its freedorn to exercise those managerial prerogJtives set forth in and anticipated by 

O.R.C. 4117 .OS(C), including an examination of whether inherent discretion on the subject 

mat tor at issue is necessary to achieve the employer's e::sential mission and its obligations to 

the general public; (3) the extent to which the subjec< matter had been addressed or 

preempted by legislation: and (4) the OJnent to which the mediatory influence of collective 

bargaining and, when necessary. any impasse resolution rnechanisms available to the parties 

are the appropriate means of resolving conflicts over the subject matter. 

Applying the balancing test to th£ facts of this case. we conclude that ODOT's decision 

to implement a no-~moking policy whi1:h designated certain areas as smoking and others as 

non-smoking was a permissive subjact c:,' bargainino. In furtherance of its responsibili•ies to 

protect the health of the general public, including its employees, and to shield the state from 

liability for smoke-related health claims, it was free to decide where smoking could and cou!cl 

not take place or. if it had so chosen, to ban smoking from its facilities altogether. 

\J 
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:n so concluding, we acknowledge that the policy is logically and reasonably related to 

some of the employees' terms and conditions of employment. For example, under the policy, 

:;making in all ODOT facilities was prohibited excep: in designated areas during nonwork time, 

and a violation of the poiicy could result in discipline. 

However, because a result of the decision was. to fulfill its obligation to protect the 

public, of which employees ore a subset. our inquiry does not end there. Also at issue is the 

extent to which requiring bargaining on the decision to irnplement a no-smoking policy, would 

abridge •he employer's freedom to achieve its essential mission and its obligations to the 

general public. Because this employer, a state department. also has certain statutory 

obligations to both empioyees and the general public, to maintain smoke-free areas or 

facilities, we will consider the second and third prongs of the test together. 

We take administrative notice of O.R.C. 3791.031 11
, which requires that !':moke-free 

areas be designated in all places of public assembly, including state buildings such as those at 

issue in this case, B'1d allows the Director of Administrative Services to designate an entire 

place oi public assembly as a no-smoking area. 12 

In enacting this legislation, the Goneral Assembly clearly intended to protect the public 

"O.R.C. 3791.031 (B) provides that " for the purpose of separating persons who smoke 

from persons who do not smoke for the comfort and health of per:>ons not smoking." a no
smoking area must be designated in all places of public assembly. The law goes on to provide 

that a no smoking area may include the entire place of public assembly. Relevant inclusions 

in the definition of "place of public assembly" for purposes of this case are "buildings and 

other enclosed structures owned by the state, its agencies, or political subdivisions ... office 
buildings ... and vehicles used in public transportation." R.C. 3791.031 (A)(2). 

12Aithough not in effect at the time of the alleged violation, Executive Order 93-01V, 

1 issued January 8, 1993, bans smoking, with limited exception, in all state buildings and 

vehicles. 
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frorn harmful secondary smoke by regulating smoking in places of public assembly. At issue 

here is the extent to which a public emplo~·er must bargain with a union before meeting health 

and saiety obligations to the general public and to its employees, some of whom are in 

bargaining units and sorne. of whom are not, who themselves are o subset of the general 

public. 

The issue is compli·~ated by the nature of the r·Jr.duct being regulated. Cigarette 

smoke, airborne and hazardous. is not confined to distinct areas. Smoke generated from a 

work area can travel to areas frequented by the public. and vice versa. By leaving the issue 

of smoke control to the bargaining tabla, public health may be compromisej in search of an 

agreement. Our concern in this regard is heightened by recent studio!. showing the 

carcinogenic effect of secondary smoke on nonsmokers. Thtl U.S. Environmental Protection 

Agency estimates that 2.500 to 3,000 lung cancer deaths per year am'Jng nonsmokers, are 

attributable to secondary smoke, and that smoking is a leading preventable cause of indoor air 

polllJtion. There is mounting evidence that passive smoke is a significant h&alth threat to 

nonsmokers. In one hour in a smoke-filled environment, nonsmokers may inhale as much of 

a cancer-causing agent as is found in 5 to 30 cigarettes. 13 That the workplace contributes to 

this hazard is undeniable. Employers, like the Respondent in this case. are increasingly 

r.oncerned about liability as courts hold employers responsible for the consequences of passive 

smoke on nonsmokers.'• Clearly, Ohio's statute seeking tc protect its citizens from cigarotte 

13 R. Ex. 2; U.S. Environmental Protection Agency report, "Respiratory Health Effects of 
Passive Smoking: Lung Cancer and Other Disorders," dated December 1992. 

"See Parodi v. Merit System Protection Board. 690 F. 2d 731 (9th Cir. 1983) holding that 
where an employee established that she suffered serious health problems working in the 
presence of cigarette smoke, she was entitled to disability retirement benefits because her 

/A 

" 
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snroke, is grounded in legitimate public health and liability concerns. 

Historically, where a statute offers alternative means of compliance, the Board has 

required bargaining over the effects of the alternative chosen if the choice affects wages, 

hours, or terms and conditions of c.mployment. In ra Wilming!.QD City School Dist Bd of Ed. 

SERB 87-005 (4-9·87). Here, the strong public health interest expressed in the statute weighs 

particul~rly in favor of allowing managJrnont to decide unilaterally how best to control the 

hazards of secondary smoke and then to bargain the wages, hours, or terms and other 

conditions of employment attached to that choice. 

Fir.ally to bo weighed is the P.xtent to which tha mediatory influence of c:>llective 

bar~Jaining r.nd, when necessary, eny imp&ssA resolution mechanisms available to the parties 

are t:1e appropriate means of resolving conflicts over a no-smoking policy. This issue is best 

resolved by examining the very nature of union representation and collective bargaining. At 

the negotiating table, representatives of labor and manogement trade propos&ls and seek 

compromises which will se,ve th(l interests of their respective constituencies on wages, hours, 

and other terms and conditior.s of employmel)t. However, the subject of smoking tends to pit 

smokers against nonsmokers rather than management against unions. When a proposed 

smoking policy comes to the table, labor must inevitably represent a divided constituency. 

employer did not offer her an alternative working environment; Smith v. W:~stern Electric Co., 

643 S.W. 2d 10 iMo. Ct. of App. 1983). holding that an employee may E•njoin his employer 

from permitting him to be exposed to tobacco smoke in the employees' workplace because 

of his medical reaction to tho smoke. The court found that the employer had a common-law 

duty to provide the employee with a safe workplace. 

In this case, employee petitions requested immediate smoking restrictions and 

specifically notified the Respondent of its common law responsibility to provide a healthful 

work environment. The petition stated, in part: "The common law of each state requires the 

employer to keep abreast of r.ew scientific information and protect employees from all 

recognized hazards." R.Ex. 1. 
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Where the employees themselves are deeply divided on a health issue, tnis factor weighs 

heavily in favor of letting the decision of whether and how to implement a policy on the 

employer, who must assume the liability for potential health claims. I& The right to strike and 

to pursue the impasse resolution mechanisms are hardly appropriate for a subject with such 

broad public health ir,lplications. 

Accordingly, wo find that the decision to implement a facility·wide smc,king bar. or to 

prohibit smoking from certain areas is one which an employer may make unilaterally, without 

bargaining. We reach this conciusion because tho impact on employees' terms and comlitions 

of employment is outwP.ighed by the employer's responsibility to public haalth as articulated 

in R.C:. 3791.031, by liability concerns. and by the inherent difficulties in bargaining about a 

subject on which labor itself is divided. 

We recognize that the decision we reach today, a!lowing employers to decide 

unilaterally to implement no·smoking policies, is not yet the majority view in our sister 

jurisdictions. Whiie 3t lea:;t two other public sector jurisdictions have allowed public school 

managers to implement no·smoking policies unilaterally as part of the schools' educational 

rnission l<lld in o;der to discourage students :rom smoking, •• the majority view in the public and 

private sectors has been that where there is an exclusive bargaining representative, smoking 

'"In our experience handling unfair !abor practice cases, wherP. a refusal to bargain over 

a smoking policy is alleged, a pivotal issue is frequently whether the union waived its right to 

bargain over the smoking policy. In our view, this is no accident but rather grows out of a 

practical dilemma faced by employee organizations. Internal divisions over smoking policies 

tend to freeze errployeE> organizations into inaction so as to paral'{le the bargaining process. 

'
0 See, e.g .. Eureka City School District 16 PERC 23168 (Cal. PERB, 1 0·27-92); .Bii!?~ 

Unified School District, 13 PERC 20147 (Cal. PERB, 6-29-89); Chambersburg 6rea School 

Dis!. v. PLRB, 110 LRRM 2251 (Pa. Commonwealth Ct., 6-12-81 ). 
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policies which affect unit employees must be bargained. 17 

We are convinced, however. that our epproac;h is correct for the Ohio public sector. 

The Go nora I Assembly's clear policy statement in O.R.C. 3791.031, coupled with the growing 

evidence of health problems caused by secondary smoke and accompanying potential for 

liability, justifies the unilateral designation of smoking areas, or banning of smoking altogether, 

by public employers. This is so because thtl physical mode of implementing the decision is so 

fundamental to the employer's ability to serve the public interest and to fulfill its responsibility 

to insuring employe'3 health, that it should not be subject to compromise or abrogation at the 

bargaining table." 

Wages, flours .. or Terms and Other Conditions Affected By The Policy Must be Bargained 

Nonetheless. even where a permissive subject, involving the exercise of management 

discretion, is at issue, tt:e employer, before implementation, must bargain about wages, hours, 

or terms and other conditions of employment affected by its decision. •• Where a smoking 

policy is concerned, unless a union has waived its right to bsrgain, appropriate subjects for 

'''See, e.g., Cahokia Community U>~it School District 187, 7 PER11083, (Ill. ELRB, July 8, 
199 i; In re .B~h-Henrietta Central School District Case Nos. U-9463, U-9464, U-94 77 
(New York Pllblic Employment Relations Board, Apr:J27, 1988); Commonwealth v. PLRB, i 13 
LRRM 3052 (Pa. LRB affirmed, April 28, 1983). See also Allied-Signal. Inc. v. Kansas City 
DivisioQ, 307 NLRB No. 108 (Mdy 29, 1992); Albert's. Inc .. 213 NLRB 686, 87 LRRM 1682 
(1974) (requiring bargaining over no-smoking policies in the private sector.) 

'"Although Chap~sr 4117 does not compel either party to reach agreement (O.R.C. 
4117.01 (Gil. the reality of collective bargaining is that soma mandatory subjects will be 
compromised in order :o reach agreement on others. Public health responsibilities should not 
be subject to such compromise. 

'
9Where the employer's decision itself is a ma~datory subject of bargaining, these 

procedures must be applied to the decision as w~ll as the employment terms affected by the 
decision. 
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pre-implementation bargaining might inciude items such as discipline, breaktime to allow for 

smoking away from no-smoking work areas, and availability of smoying·cessation programs. 

Where a smoking policy is implemented mid·terrn in a contract, the employer should 

give the union reasonable advance notice both of the policy it intends to implement and the 

projected date of implementation. The union will be required to make a timely request to 

bargain. 

If the bargaining representative states that it does not wish to bargain or does not 

request bargaining within a reasonable time, then it will bo found that it has waived its rights 

or slept on its rights too long, respectively. 

What constitutes reasonable conduct by the employer and a reasonable time to request 

bargaining by the union will depend on the facts and circumstances in each case, with 

consideration both for the urgency with which !he employer must ac.: and the amount of time 

that good·faith bargaining would likely consume. If an employer offers no reasonable basis for 

giving little or no advance notice and when bargainable subjects are affected by the 

management decision, tha intended implementation may be found to be a fait accompli for 

whieh a bargaini11g reques< by the union would have been futile and therefore is not required. 

VI/hero the employer does not give the unior. a reasonable time to bargain over related 

mandatory subjects, the employer could face rescissior. of any unilaterally imposed 

employment terms incident to the policy change, pending bargaining, including expungement 

of discipline. 

Once notice has been given and mid-term bargaining requested. the parties must bargain 

in good faith to a legal impasse on the wages, hours or terms and other conditions of 

_I 
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employment affected by the irnplementation of thB policy. SERB has :. storicalry held that 

l!latutorv. impasse procedures do not apply to mid·term contract disputes. ln. re Fran.lilln 

1.:ountv. Sheriff. SERB 90·012 17·18·901. We adhera to this principle. Although the employrr 

can implement at impasse. the union is statutorily precluded from striking. O.R.C. 4117.18. 

In mid·term bargaining such as this. tho employer may implement its last best offer when tht. 

parties hnve roachGd an ultimate impasse in bargaining or when the employer has meJe good 

faith attempts to barguin the matter before time constraints necessitatBd the implementation 

of its last best offer. The employer. however, is not relieved of its mid-term bargaining 

obligations upon implem~ntation of its last best offer. In this situation, issues which require 

mandatory mid·term bargaining and which are not resolved by mutual agreement are subject 

to negotiations at the expiration of tho contract. At thet time, the employee organization may 

pursue r>,o unresolved issues as part of its overall contract negotiations including the 

submis.>ion of the issues to any applicable dispute settlement procedure which may include 

binding conciliation or arbitration. or the right to strike as permitted by statute. 

Tc Get ermine whether impasse has been reached, we see no need to depart frorn those 

factors examined in the private sector for that purpose. i.e., the bargaining history of the 

parties. the good faith of the parties in negotiations, the length of the negotiations. the 

importance of the issue or issues as to which there is disagreement and the contemporaneous 

understanding of the parties as to the state of negotiations. Taft Broadcasting CQ .. 163 tKRB 

475,64 LRRM 1386 (1967). aff'd 395 F. 2d 622,67 LRRM 3032 (CA DC 1968). 

However, in concluding whether impasse has been reached in the public sector, we will 

also consider as relevant, the type of public employer involved and any public policy 
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considerations requiring that a particular policy IJ.e implemented expeditiously. If. for exomplo, 

tho parties following roosonrble, good·taith nogoiiation, were unable to agree o.n thB issue ol 

o smoking cnssation program. we would find that the employer could lawfully implement its 

no-smoking policy along with its last. best offer on that S\Jbjoct. 

II. 

In this caso. it is undisputed that the Respol'dont implemented its no-smoking policy 

without first engaging in colloctivo borgJining ovor ;my sp·n~ific employmer'1 turms which 

would be alfncted by the policy. Ratl1er. tho Rospomfont implemented the policy unilaterally 

!JS ll work rulo. Accordingly, tho remaining issue IJ.ofo.rtl u.s is whether the Union in this case 

waived its right to bargain by aorceing to a contract wofk rulo prO\'ision. 

It is well-settled that tho wnivor of a statuiOry rig 11tto bargain over a rnan{!atory subjact 

must be estnblishod by clear and unmistakable action by t"'o wai\'in.g party. Additionally, SERB 

has historically roquirod that as a 'threshold requirement.' p.rocise torminolGQy must b& 

contained in a colloctivo bargaining agreement befo.ro cont11v· :anguage can !J.e held to ovarrids 

the statutory right to bargain. In re Cit\' ol Lai;&.Ydl,~. SERB 88·009 (7-1 1-88). 

In this case. the hear~ng officer !Ol•nd that the contract language at Sections 43.03 and 

43.05. together with the parties' overall oargaining history, constituted a waiver. 

First. we agree with tho hearing olficor that it is prop·er to consider bargaining history 

and extrinsic evidence o1 the parties' conduct at ths bargaining table, together with contract 

language in determining whether a stctutory right has been waived. Contrary to any 

suggestion otherwise by a prior Board in Lakewcod, we do not believe that contract language 

must specifi.:ally waive the right to bargain over a particular issue befc·re the co01duct of the 
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parties can be considered. Rather, 3 party's intent cen tJ.estlHl determined by examining all tho 

foregoing !actors togother .,., 

According:y. a rcvic·.•: of tho patties' conrrac: negotiations ~swell as th!f npplicable 

c::mtrn<;t provisions is in order here. 

During the 1986 negotiations, t!1e Union sought 10 ~ogotiate s..noking po.Jiry p.rovisi:>ns 

on !I dopanrnont·by·doportmont or uo;t·hv·vHit bas.is. Tho SIBI<l, on behalf of ODOT and ether 

p\llJiic on,ploycrs. indicnT.Od t11at i~ did not desire to nngogo in such supplsmen!al agreornont5 

on D unit·by·unit basis. but IDft open the >nnn of barpa:ning on a smokini.J policy in tho maste• 

noroornnnt. Neither tho Stote nor the Union madtl hrnher 1Jtopos.als oo tho subject. In Mav 

1986, tllo p<Htios ri)OChod r.grooment on a mastt>r aorecmef\1 (Jt. Ex. 1 l. wl1ich is silent on the 

subject r.f smoking. 

!;1 omly 1987, six rnomhs or so oftet ttlo mas:er agroo;nant had bean sign;lcl, tho 

Rospondnnt's diroc:or ducid~d to cres:o a ~ask fotce to study an:! make recommendations on 

u no·smoking oolicy. The Ur1ion wns invited (0 p.anicip.ato on the task Ioree of employees 

OT[Hlnizod by tho RllSpondent tiJ study tho issue. but deciined to attend such meetings after 

tl1o first orw. because it was concerned it might comprcmiss its right to bargain by its furthsr 

participation on tho task force litter it became clear that the task force was not going to 

involve any colloctiva bargain;na on ttla subjec! "'tw ~"';~'" infotmed the Re~ondf!'1t t~.,Jt it 

wantod to bargain the issue instead. The Respondent ceclinecf. Ultimately, it adopted ona :-f 

''1'his concspt of waiver is consistent with that espoused by the Nli~B and ro•Jiewing 
courts in Metropolitan Edison Co. v. NLRB, 460 U.S. 693,709, 103 S. Ct. 1467, 1478,75 
L. Ed. 2d 387. 401 ( 198 3); lndi8napolis Power & Light Co., 273 NLRB 1715, 1 1 8 LRRM 
1201 (1985). rev'cf 8nd re:r.andecf Jiub nom. Local 3269 (D.C. Cir. 1986); Unit D!:.Qp Forge 
Division Eator1 Yaie & Towne, 171 NLRB 600, 68 LRRM 1 129 (1968). enf'd in relevant p~rt 
412 F. 2d 108,71 LRF\M 2519 (7th Cir. 1969). 
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the union's suggestions for pro·Jiding ccssa:>o:1·of·smol:i"iJ information for employees, but 

otherwise adopted a no·srnoking policy unilaterr.!l~· on Septernb.ur 25. I 98 7, to be effective on 

October 1, 1987. 

Th0ro is no evidence that durino tho I 986 no\, · 'ttions. tho Rnspcnlont had givon the 

Union ony notice that it hild ony immir.nnt intcntir.r1s of p·ropDsina or implementing o no· 

smokin<J policy. 

Nonr.tholoss. the Rc;;pcndont lHiJOS thGt thu l~n-guaoo of Articlo 43 of the rnaste• 

ogrocrnont. spccificnlly •:3.03 ond 43.05. omcuntcd to a contractual waiver o! the right to 

bnrgain over o11y nspoct of thu no-smoking po.~icy. Those sections provide: 

43.03 ·· \Vork Rules 
i\ftor tt10 clfoctivc (.ate cf 1'1is Agreement, agency wo•k rules or institutional 

'ulcs nnd directi.,•os must not lJo in ~·iolation or this Agreement. Such work rules 

slwll be ronsonnlllc. Tho L' .;on shnll be notified prior to the implementation of 

Jny new work rules and shallr •. •e the oppotlunit~· to discuss them. Likewise, 

nftor the effectivo data of this Agroomont. all past practices and precedents may 

net be considerod as binding eutho•ity in an~· proceeding arising under this 

Aureomcnt. 

43.05 .. Duration of Agreement 
This Agroement shall continue in force and effect for three (3) years from its 

cffcctiv<l dnte of July 1, 1986, and shall constitute the entire Agreement 

between the p3rties. AI! rights and duties of both parties are specifically 

expressed in this i\greement. This Agreement concludes the collective 

llar\]nining for its torm, st•biec: only to a desire by lx>th parties to ogree mutually 

to iln"'end or SL'Pp!onHH1t it at any tin1e. 

Artic!e 43.05 is what is commonly referred to as a "zipper· clause in a collective 

b~ruoininu ag1eement. We concur with those labor jurisdictions which have concluded that 

gonerallanguage in e management rights clause or in a •zipper" clause without more will not 
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be interpreted as a clear and unmistakable waiver of a union's right to bargain." For a zipper 

clause or work rulo provision to give rise to an effective waiver, the party advocating waiver 

must show clear evidence that it was negotrated at arms' length al\d that there was mutual 

understanding, evidenced by contract language. statements at the bargaining table, and/or 

past practice. that bargaining rights for a particular subject or category of subjects were 

affirmatively abandoned. 

Hore, we do not fino that the zipper clause in conjunction with a general wcrk rule 

provision makos out a waiver of tho right to bargain about the employment terms affected by 

tho no-smoking polic.y." Tho subject of e no-smoking policy was neither specified in the 

contrnct as a work rule. treated historically es a work rule, nor discussed at tho bargaining 

tnblo as a work rule. The parties' ciscussions on u smoking policy wore framed not in the 

contoxt of work rulos but of bargaining. The Unron offered s bargaining oroposal that the 

right> of smokers and nonsmokers would be determined in supplemental agreements and a 

Unit 4 proposal that "there shall be one smoking area within each work area to be designated 

"For exnrnpl"-· :t\'.!l. East Richland Unit School District No. 1 Bll of Ed.~. 173 Ill. App. 

3d 878 at 89 1·907, 528 N.E. 2d 751 at 758·68; Hillsborough County PBA. Inc. v. City of 

fi~.Y'J __ E_QUJ3ichev, 1 2 FPER II 17040 (Fla. PERC 1985) (rev'd on other grounds, 505 So.2d 

1096)(19871; and AFC lnd\l.~I.Iiti..lnc. v. NLRB. 592 F. 2d 422,429 (8th Cir. 1979). 

11Wo find this case distinguishable from a recent NLRB ruling where a union was found to 

have waived its right to bargain over a no-smoking policy by entering a contract whir,h 

contained both a zipper clause and a health and salety provision. The latter provision allowed 

t11e employer to "continue to make reasonable provisions for the health and safety of its 

employees during the hours of their employment." The NLRB noted in that case that their 

parties' agreemsnts over a number of years had contained this language, and that the 

en1ployar's practice under it had been to adopt smoking regulations without objection from 

tl1e ,rnion. It relied upon the zipper clause only insofar as it confirmed the parties' history of 

allowing the employer to act unilaterally in the area of smoking regulation. Allied-Signal. Inc. 

Y~ Kansas City Division, 307 NLRB No. 108 (May 29, 1 992). 
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jointly by the union and the employer.· The Respondent offered to entertain such a oroposal 

but only for the master contract and at one point. according to testimony of Eugene B;undige, 

offered to lot tho Union designate the areas itself -- hardly the sort of offer that would leave 

tho Union to believe the Respondent viewed a smoking policy as a work rule. Because tho 

subject of a no-smoking policy was raised as a oo.Jbject for bargaining end was never discussed 

a; tho table as a work rule, then it can hardly be inferred that by agreeing to the work rule 

provision. the Union clearly and unmistakably waived its rights to bargain about all the 

employment terms attached to tho implementation of e smoking policy. 23 

Neither do we find that the Union's failure to pursue its contract proposal on the no-

smoking policy amounted to a waiver of its right to bargain. Whether a party's withdrawal 

of a contract proposal amounts to a waiver of its bargaining rights will depend upon what is 

said and understood at the table. If a party withdraws a proposal for a specified quid oro guQ 

or chooses not to purslJe it with full knowledge of whet it is relinquishing, then waiver may 

be found. See Speidel Corp., 120 NLRB 733, 42 LRRM 1039 (1958). However, a party 

which raises an issue during bargaining but which drops the matter without further discussion 

cannot be said to have "clearly and unmistakably" waived the right to bargain the subject 

mattsr where the resultant contract is silent on the issue and where there i::; no pre-contract 

23We recognize that the record reflects one point in negotiations where the Respondent 
offered to negotiate about ti1e smoking policy and even to let the union designate the no
smoking areas. (Tr. 1 04) We co not interpret the union's ensuing silence as a waiver. The 
invitation was issued strictly on the employer's terms. i.e., that e procedure for bargaining no
smoking policies had to be bargained at main table, with all facilities covered, rather than by 
supplemental agreements. It is gtlnerally accepted that waiver cannot be inferred /rom 
silence. Certainly here, where the union had been clear that it wished to bargain the issue on 
the basis of supplemental agreements. a general waiver cannot be implied from its failure to 
respond. 
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policy in existence on that subject." 

Finally. we do not lind that the offer by the Respondent in 1987 to let Union 

roprosontatives [JDrticipate on the task force to develop the smoking policy has fulfilled any 

bargaining obligations in this instance. The task force was not the exclusive bargaining 

representative of the employees but rather a creature of tho Respondent's making. 

Accordingly, for the reasons stated herein, we reverse the recommendations of the 

hearing officer, and conclude that by failing to bargain over the employment tsrms affected 

by its no-smoking policy. including the disciplinary aspects of the policy, the Respondent 

violated 411 7.11 (A)11) and (A)(5). 

Ill. 

As previously noted, the work facilities at issue here are currently subject to a smoking 

ban. placed in effect by Executive Order 93-01 V. Consistent with that order, we shall order 

the Respondent to post the attached Notice to Employees and if the Union has made a timely 

request to bargain pursuant to the Executiv~: Order, the Respondent must bargain those terms 

and conditions of employment affected by banning smoking from its facilities and vehicles, 

including the possible rescission of any discipline given pursuant to the no·smoking policy 

implemented on October 1, 1987. To the extent that bargaining may have already occurred, 

our order will be deemed complied with. 

24For exam~. see Yillage of Oak Park v. ISLRB, 168 Ill. App. 3d 7, 118 Ill. Dec. 706, 522 N.E. 2d 161 ( 1988); and Mundelein Elementary School Dist. No. 75, 3 PERl 1115 (Ill. ELRB, 1·9·87). 
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