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State Employment Relations Board,
Complainant,
V.
Pickaway County Department of Human Sarvices,

Raspondsnt.

CASE NUMBER: 86-ULP-10-0371

QPINION

MASON, Board Mamber:

On October 6, 1986, Wendy Lust {Intervenor), an employee of the Pickaway Courty
Department of Human Services (Respondent), filed an unfair labor practice charge alleging that
the Respondent violated 0.R.C. 4117.11(A)(1) and (A)N3) by engaging in certain conduct
during the period after the Communication Workers of America (Union} wona reprasentation
election, but before the Union was certified as the exclusive representative of the employees

of the Pickaway County Department of Human Services.! On March 5, 1987 the Board found 4

probable cause to believe an unfair labor practice had been committed. A hearing was held
in October of 1988, and on January 17, 1989, the hearing officer issued the first proposed
order in this case, recommending, inter alia, that the Board find a violation of Q.R.C.
4117.11{A)(1) by the Respondent’s refusal to allow the Intervenor union representation ata. ~ -

meeting to discuss the job abclishment, and by its abolishment of thu part-time Income.. ~ {8

) IThe unfair labor practice charge was later amended to include a violation of ORC
o 4117.11{A)5} : .
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Maintenance Worker 3 POsition occupied by the intervenor. On June 16, 1989, the Boarg
issued an opinion, in which it found ng violation jn the refusa) to allow unjon fepresentation
at the rneating. but did ting that the Respondent violated O.R.C. 41 17.11(A)1) by abolishing

the part-timg Position of Incomeg Maintenance Worker 3 and laying off the employag occupying

issue." pj w m rvi Dept. v. SE B, 1922 SERB 4.82 {4th Dist, Ct,
App., Pickaway, 1 -15-82). op February 7. 1992, the Board accepted the remand, and g

hearing was heid on the statys quo issue, The post-hear

Position to g full-time position, The hearing officer found that the Status quo was
impermissibly altered, because the lntervener's terms ang conditionsg of employmant changeg

during the time ;g 9g while Post-alaction objections ware Pending, after the fepresentation
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Officer's Proposed Order,? urging that under the circumstances of this cass, there was no
unlswful change in the status quo. For the reasons set forth below, we agree that no
violation occurred and reverse the Hearing Officer’s Propossd Order in that regard.

When a violation of O.R.C. 4117.11(AX1) is alleged, the appropriate inquiry is an
objective rather than subjective one, That is, we must determine whether under all the facts
and circumstances, one could reasonabiy conclude that employaes were restrained or
coerced, or that their rights under O.R.C. 4117.03 had been interfered with, by the
Respondent’s conduct. This objective inquiry is used whether the alleged misconduct isa
change in status quo, interrogation about union activity, or some other alleged interference
with rights protected under Chapter 4117.

Accordingly, proper consideration of any 0.R.C. 4117 11(ANT) allagation must
necessarily entail a thorough review of the circumstances under which the alleged misconduct
occurred and its likely effect on the guaranteed rights of employees.

Here, the salient facts are undisputed. The Intervenor's job as a part-time Income
Maintenance Worker 3 was abolished during the period after a SERB election and before
certification of &n exclusive bargaining representative. At the time of the abolishment, the
Respondent was obligated to follow, and did follow, the procedures and rules for layoffs and
job abolishments contained in the Ohio Revised Code and Ohio Administrative Code. In
accordance with those procedures, the hespondent provided to the Intervenor a letter dated

September 15, 1986 explaining its reasons for abolishing the part-time position. The letter

2The Intervenor filed @ response and a single exception, "10 the finding that
Respondent had no duty to recognize the right of Wendy Lust to have union reprasentation
in her personnel action which occurred after election but prior to certification.” We note
that this issue is not before us on remand. : S
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stated in pertinent part:

During the time the two part-time employees shared a full caseload, there were
some minor problems related to case action continuity and agency
Tepresentation during State hearings; however, the major problems have
occurred since the position has been worked with one part-time employee with
a raduced caseload.

Currently, the position is being worked on a three-day-a-week basis with the
employee carrying approximately 60% of the aveorage caseload of a full-time
caseworker. This has caused and will continue to cause problems when clients
in this caseload have emergency assistence requests or changes which must
be acted upon immediately. When this occurs, it forces another caseworker or
the unit supervisor to, if possible, pick up the client request or change while
attempting to carry out their normal activities. This would not be a major
problem if it were on an occasional basis due to the absence of a full-time
employee, but since it is a continually recurring situation, on a two-day-a-week
basis, it has had a negative effect on our ability to serve clients in a timealy and
efficient manner and on unit morale.

With the coming of the Common Application Process and past increased
caseload activity and requirements related to monthly reporting, which continue
to expand, the elimination of this part-time position is imperative if the ADC
Unit is to function at its peak efficiency with a high level of morale.

It could be argued that the department could correct this situation by creating
another part-time position, thereby allowing the current worker and the new
part-time person to share a full caseload as was done in the past. This is,
however, not a viable option. Attempting to train an individual on & part-time
basis is not possible, particularly with the coming of the Consolidated
Application Process, which will require an IMW 3 to have a thorough working
knowledge of not only ADC, Food Stamps and Emergency Assistance, but also
General Relief, Medicaid and ADC-Related Medicaid. There are further problems
related to both training and effective evaluation of a part-time employee when
said employee will, during a 120-day probationary period, be working on a
maximum of 35 days as opposead to the normal 83 to 86 working days of a fuil-
time employee. Finally, if one of the two individuals leave (sic) the department
which has happened in the past, or goes to a full-time position, which has also
happened in the past, the department will be back in the same situation.

No evidence was introduced to dispute the Respondent’s stated rationale for abolishing

the part-time position, nor was there any evidence that the abolishment was prompted by

\Y
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anti-union considerations. ?

The number of bargaining unit employees was not reduced as a result of the
abolishment.* Likewise, wags rates, starting times, lunch times, and quitting timas for unit
employees remained the same befors and after the part-time position was abolished, and the
Respondent’s Personnel Policies and Procedures Manual remained in effact unchanged.

Since the Intervenor received a satisfactory rationale for the part-time job abolishment
and the full-time job creation and no union animus was involved, it could not reasonably be
concluded that employees were interfered with, restrained or coerced in the exercise of thaeir
protected rights under Chapter 4117 of the Ohio Revised Code.

The undisputed facts in this case leed us instead to the conclusion that the Respondent
essentially maintained the status quo, maintaining business as usual during tha post-election,
pre-certification period. It followed its normal and required personnel mandatas, followed the
applicable statutory procedures, and kept the wages, hours, and working conditions of its
employeses intact for all but one unit employee, the Intervenor. Her layoff resuited not from

any unlawful motive but rather from action taken by the Respondent to provide the public

services it is required to provide. Although it is undisputed that the Intervenor submitted

medical documentation that she was unable to work on a full-time basis, we do not believe
that under these circumstances one could reasonably conclude that her layoff interfered with

the rights of public employees under Chapter 4117. In s0 deciding, we are particularly

3Cur finding in this regard is consistent with the Hearing Officer's Propased Order
dismissing an alleged viotation of O.R.C. 4117.11(A}3) and her rationale for so doing st
page 14 of the Proposed Order,

*The election petition in Case No. 89-REP-05-0199, which resulted in the elaction at

issue here, indicates that there were approximately 27 employees in the unit. The pestition

was filed on May 29, 1986.
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persuaded by the absence of any unlawful motive, the management justification for the
change, and the fact that the justification was conveyed to the affected employes. However,
we will continue to scrutinize carefully those situations where employers make changes which
directly affect the employment terms of unit employees, during the post-slaction, pre-
certification period.® Even though there is no duty to bargain before certification, we
recognize that material changes, unjustified and unexplained, during this period could be
coercive ° At the same time, we recognize that management must be able to exercise normal
discretion in maintaining its operations.

In finding an unlawful change in status quo in this case, the hearing officer relied on
cases from other public sector jurisdictions and the NLRB. Those cases, too, state the general
rule that an employer is constrained in making changes in the terms and conditions of
bargaining unit employees in the time period after a representation election and pric;r to the

certification of a bargaining representative. However, ths cited cases are clearly

50n the subject of status quo, we note that in its exceptions, the Respondent
misstated our holding in SERB v. Chester Township Police Department. SERB 92-014. The
Respondent asserted: "ln Chester, the Board held that an employer was feauired to alter
the status quo and grant a wagse increase while a question of representation existed
because such an increase had been uniformly granted in the past.” {emphasis in original).
Since the increasses in Chester had been preannounced, they became part of the status
quo. '

®The hearing officer argued that allowing the Respondent to make this change during
this time period would "potentially allow an empleyer the latitude to weed out union
supportars and pack the unit with non-union support prior to a potential rerun slection.”
(Proposed Order at 15). Prior to a rerun slection an employer may not lawfully pack the
unit with non-union support. Such conduct, if proven, would clearly violate 0.R.C.
4117.11(AX1) and {3) and preclude the setting of a new eligibility date. See In re

i District, SERB 92-003 (April 8, 1992). However,

the change which occurred in the instant case does not approach that kind of conduct. No
other changes were rnade in the unit, and the total number of unit employees did not
changae.
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distinguishabie from the matter at hand.
Many of the cases relied upon by the hearing officer involved unit-wide changes

implemented by an employer in retaliation for g union election victory, S_Q_e_._g,_gu_ NLRB v,

Mﬂﬁirm_ﬁtggl_gg., 448 F.2d 277 (6th Cir. 1871) (employgy dra.etically reduced a regularly

establishad Christmas bonus for g unit employees on the day after the representation

of the Pro-union Waitressas; this case involved union animus); Zeir . an rnational

discharged four employees who were union members in order to underming the status of the
union, unilaterally instituted a night shift and required employees to fii out new &pplication
forms containing new employment conditions); MM—LNL&E. 384 F.24 479, 66
LRRM 2069 (1 Oth Cir. 1967) (employer 8ave wage increags during the time a decision on the

union’s election petition was Pending, in order to coerce employees into voting against the

union).




ke

Opinion
Case No. 86-ULP-10-0371
Page 8 of 9

Likewise, public sector cases relied upon by the hearing officer involve situations in
which changes wera either made unit-wide or were motivated by union animus, The cases
cited follow the genera! ruie that during the time pericd between the representation election
and certification, as well as during union organizational campaigns, employers may not make
unilateral changes which are designed to coerce employees in the exercise of their rights. See

Hlinois FOP and City of Peru, 9 NPER-IL-18017 (1986) (During union organizational campaign,

employer unlawfully deviated from past practice by proposing to delete one benefit and grant

another; this affected an entire unit of police officers below tha rank of chief); Pi r
Unified School District, 5 NPER-CA-05-14176 {1983} (school district unlawfully raduced the

work year of many of its clerical employees while there was an unresoived question of
reprasentation); Town of Plymouth, 3-NPER-07-12041 (1981) {revocation of personnel rules
and benefits was designed to thwart the union’s organizational campaign); Upper Darby
JTownship, 3 NPER-PA-40-12056 (1981) (unilateral wage increase was unlawfully granted to
all unit membars while a question of representation was still pending).

Finally, the hearing officer cited two cases from the Florida Public Employment
Relations Commission {PERC) that make cloar that if employees could reasonably interpret a
wage increase or other change as an attempt to influence their votes, the employer is
obligated to offer an explanation for the wage increase or change in order to dispel any
unwarranted impression that the election was a motivating factor. The timing of the increase
or change, if unaccompanied by any explanation of its origin or purpose, creates a strong
inference that the increase or change was intended to influence the electorate. Sge City of
Temple Terrace, 3 NPER-FL-10-12030 (1980) {wage increases to police officers 18 days

before an election could reasonably be interpreted by officers to influence their votes); Miami-
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Dade Community College, 3 NPER-FL-10-12041 (1980) (During post-election/pre-certification

period employer lawfully amended faculty performance evaluation forms; employees could not

have reasonably concluded that the change in evaluation forms was motivated by the

representation petition, becausa inter alia, it was the sole term and condition changsad).
Here, where there was no union animus, the change affected one part-time employes,

who was offered a full-time position, and that employee received a rationa! explanation for

the action taken, we find the Respondent did not violate R.C. 4117.1 T(A)1).

OWENS, Chairman and POTTENGER, Vice-Chairman, soncur.




	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page

