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STATE OF OHIO 

STATE EMPLOYMENT REI~TIONS BOARD 

In the Matter of 

Springfield Local Classroom Teachers Association, 

Employee Organizations, 

and 

Springfield Local Board of Education, 

Employer 

CASE NUMBER: 92-STK-09-0003 

QPINION 

01'/ENS, Chairman: 

I. Procedural Background and Facts 

on september 9, 1992, the Springfield Local Board of Education 
filed a Request for Determination of unauthorized Strike ~ursuant 
to Ohio Revised Code (O.R.C.) §4117.23. The filing alleged that on 
September 9, 1992, at 12:01 a.m., 78 members of the Springfield 
L~cal Classroom TP.acher's Association went on strike in violation 
of the parties' most recent collective bargaining agreement, which 
contained a mutually agreed upon alternate dispute resolution 
procedure (MAD). 'l'he filing alleged that the MAD in the cont1·act 
was to replace all settlement procedures set forth in 0. R. C. 

§4117.14, and that there 11as no finality to the MAD since mediation 
was to continue until the parties reached agreement, whenever, if 
ever. 

In order to act within the 72-hour deadline impooed by O.R.c. 
( !;411"1.23, the Board scheduled a hearing to be held ~~~t 1:00 p.m., 
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September 10, 1992, at the Board's Office. Prehearing procedures 

were conducted by the Board's General Counsel, and stipulations 

were agreed upon by the Union and the Em?loyer. These stipulations 

are: 

1. Sprtr.g~i.eld Local Board of Education ("Board") is a 

"public employer" within the meaning of O.R.C. 

§4117.01(B). 

2. Springfield Local Classroom Teachers Association 

("Union") is an "~mployee organization" w.tthin the 

meaning of O.R.C. §4117.01(0). 

3. The Union is the deemed-certified representative for 

a unit of all professional certificated full-time and 

part-time personnel employed by the Board, including 

certified teachers ("the Unit"). The employees so 

represented are in a category for whom strikes are 

permitted under Chapter 4117 of the Ohio Revised Code. 

4. The Board and the Union have been parties to a series 

of collective bargaining agreements, the first of which 

became effective sometime before 1964, the exact date 

being unknown. The most recent agreement was effective 

by its terms from August 1, 1989 through July 31, 1991, 

and extended by mutual agreement of the parties to July 

3 1, 19 9 2. A cop)' of the most recent agreerr.ent is 

incorportited no part of these stipulations. 
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5, On June 25, 1992, the Board and the Union began 
negotiations pursuant to Article II of the collective 
bargaining agreement described above in Paragraph 4 

(herein, "contract"). 

6. on August 28, 1992, after 13 negotiating sessions, the 
Union declared 1mpasse pursuant to Article II, Paragraph 
2.041 of the contract and delivered to the Board a notice 
of intent to strike pursuant to Chapter 4117 and advised 
that the Union ~1ould be requestin'j the services of a 
federal mediator. 

7. The parties met with the federal mediator on September 
1, 1992. The parties negotiated a~ain, but without the 
assistance of a federal mediator, from the evening of 
September 8, 1992 until 7:30 a.m. on September 9, 1992. 

Another bargaining session is scheduled for the evening 
of September 10, 1992. 

8. At 6:30a.m. on September 9, 1992, certified teachers 
in the Unit who are assigned to the Board's elementary 
school, middle school and high school went on strike. The 
strike continues to date. 

9. The parties' contract contains a mutually agreed upon 
alternate dispute resolution procedure {MAD). 
10. Article II, paragraph 2.041 of the contract states: 
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2.041 Impasse 

If agreement is not reached within thirty (JO) 

days of the initial meeting, either party may 

request that the Federal Mediation and 

Conciliation Service (hereinafter "FMCS") 

provide a mediator to assist the parties. The 

negotiating procedure set forth in this Article 

supersedes and takes precedence over any 

inconsistent time limits or procedure set forth 

in Section 4117.14 of the Ohio Revised Code, 

which statutory time l1mits and procedure are 

hereby mutually waived. Mediation constitutes 

the parties' mutually agreed upon final and 

exclusive dispute settlement procedure and shall 

operate in lieu of any and all of the settlement 

procedures set forth in Section 4114.14 of the 

Ohio Revised code. 

11. Article II, paragraph 2.042 of the contract states: 

The mediation process will be conducted at the 

titnes and places determined by the mediator 

after consultation with the parties and shall 

continue until the parties arrive at an 

\ 
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12. The parties' contract also contains a "No Strike 

Provision'' at Article 7.06, which states, in part: 

"During the period that this Agr~ement is in full force 

and effect there shall be no withholding cf services or 

scrike." 

13. The parties' contract further contains a "Legal 

Rights" provision at Article 7.03, which states: 

"!lathing in thi~; Agreement shall deny any employee d.ghts 

or privileg•Js that are granted to said employees by the 

Ol1in Revised Code or any other statute or law." 

II. Issue 

Whether the strike at issue was unauthorized pursuant to O.R.C. 

!;4117.23. 

III. Analysis 

The underlying issue before the Board is whether the parties' 

HAD, contained in their recent collective bargaining agreement, is 

faulty and inoperative. If so, then the union was not privileged 

to strike before exl1austing the statutory dispute resolution 

procedures, and the work stoppage at issue is unauthorized. 

If, however, the HAD ~/as operative and was exhausted before the 

strike began, wo must find that the strike is authorized. 

For the reasons set forth below, we find that the strike is 

authc .. r· i zed. 

I \. I 
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O.R.c. S4117.1B(C) prohibits strikes during the pendency of the 

settlement procedures outlined O.R.C. §4117.14, including the 

mutually agreed upon dispute settlement procedures (MADs) 

permitted by O.R.C. §4ll7.14(C). 

At issue here is whether the strike occurred during ·~he 

pendency of the parties' MAD, or after it was exhausted. As long 

as the !1AD was exhausted, it was permissible for the employees to 

strike. 

Like many HADs, this one simply called for mediation. It also 

went a step further, specifically waiving the statutory dispute 

resolution procedures outlined in O.R.C. §4117.14. 

Relying on a contract provision stating that mediation "shall 

continue until tt.e parties arrive at an agreement," the Employer 

argues in effect that because the parties had not reached 

agreement at the time of the strike they had not exhaused and 

could not ever exhaust their MAD. Attempting to fit this 

situation within the !ramew;;>rk of two earlier SERB decisions, In 

Employer urged that the MAD was not only not exhausted in fact but 

intrir.rdcnlly inexhaustible and faulty. Accordingly, went tJte 

atgument, the piirties should be placed in the very statutory 

dir;putr, reuvlution }rocess which ttwy hctd ~1aivect. 
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We disagree. The MAD called for mediation. Here, the contract 

had expired, and the parties, having negotiated on their own for 

sixty days without success uti 1 i zed the services of a federal 

mediator before striking following a proper strike notice. These 

actions were sufficient to exhaust their MAD, as it was 

contemplated by the parties during negotiations. The Employer 

argues that a waiver of the right to strike can be implied from 

the language of the HAD r<;!quiring mediation until agreement is 

reached. vie do not agree. A waiver of a statutory right must be 

clear and unmistakable. In re Pickaway/Ross Joint Vocational 

fGUQ.Q_L..Qisj;_,__ji<L._of Ed,_ SERB 87-027 ( 11-19-87). It cannot be 

implied. If anything, the presence of a no-strike clause in the 

collective bargaining agreement (Stipulation 12) suggests that the 

parties intended to prohibit strikes only during the contract 

term, not after its expiration. 

The ''Legal Rights'' provision at Article 7.06 (Stipulation 13) 

points in the same direction, i.e., that the partles intended to 

reserve all the statutory rights, spec1fically the right to 

strike. Further, Local Union representative Normdn Young testified' 

'!'lie Etnployer objectE:d to admitting testimony on the history of 
the collective bargaining and the ir>tent of the parties. In 
support ot its objections thtl Employer ..::ited ~jty ot Springt:ield 
y_"_fl_ElW 19B4-Il6 SEHB 4~0 (CP, Clark 1-29-66). While it is true 
that (.he Court found t.hnt. no extraneous evidence was called for 
becauae t!Je language of the contract was plain and not 
,,m!Jiguous, we cannot see the itnpl.icati.on to the case at issue 
"'''l'"n' t.lw Employer i tnelt iltqued that the lanqage of the MAD l.s 
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without:. contradiction that when the Employer proposed the MA 

la~guage, the Employer's then-representative had assured unio 

representatives during negotiations that the MAD 100Uld no 

interfere with the union's right to striv '· Thns, the history o. 

the negotiations as well as the reading of the contract as i 

whole, show that n~lther party intended to eliminate the right tc 

strike, and that no ,1alver, in any shape or form, occurred. Wher~ 

the right to strike is not independently waived, the language ir 

the contract requiring medi~tion until agreement is reached can bE 

interpreted to express the parties' commitment to the proress ir 

an effort to reach an agreement, whether or not a strike is ir 

progress. ~le find such an express ion of commitment commendable. 

We do not find it, however, an obstacle to accepting the MAD as 
operative. 

The thrust of the Emplcyer's argument that the strike is 
un;>ut:horized is that the MAO ha:;; no termination point and hence is 
inPxhaustible. Citing prior Board strike decisions, specifically 

r_~_e.i.U:llill:.§.U.tdd an:l !1M-River Green, the Employer arques that where 
a HAO is inexhaustible thH strike is unauthorized and the parties 
should be placed under the ctatutory dispute resolution procednre, 
specifically into the fact-finding phase. 

amllig\lOUs to such an extent that it nee~cd be set aside. 
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While it is true that under the circumstances of the cited 

cases it was appropriate to declare the strikes unauthorized and 
place the employees under the statutory procedures, such action is 

not WErranted here. 

MillL. River-Green involved a reopener negotiation and had an 
either/or mediation clause stating that mediation shall continue 

until agreement is reached, ''or the expiration of this agreement" 

(emphasis added). Thus, the MAD in Mad River-Green had a very 
definite t~rmination point (the expiration of the agreement),which 

left no room to interpret the contractual language differently. 

However, such a ~ermination point eliminated for all intents and 
purpohes the ability to strik~ on reopener negotiations. Since no 

clear and unequivocal waiver of a strike was stated in the MAD, 

the Board could not interpret the MAD to forbid strikes. Thus, 

caught between the ex1sting right to strike on one hand, and a 
definite termination point which effec~ively eliminated the 

ability to stri~e on the reopener on the other hand, the MAD had 
to be found inoperative. This is clearly diffe1~nt from the case 

at i~;f\ue. 

In H~athersfiolct the parties' MAD called for a fact-finding 

panel. 'l'he 11AD ~laci silent on what hapvenett, where there iv no 
mutual agreement on extending the deadline for the panel'a 
conclusions, aml the p11rties had irr~.:concil<tble intet·pr·etations on 
thit.i point. Under those circumstancos, The Uuard's direc:t.ion of 
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the parties to fact-finding under O.R.C. §4117.14 was the mos 

expedient action possible to break the contractual stalemat 

consistent with the parties' contract, which envisioned a fac 

!inding process. 

By contrast, in the l1AD at issue here, the parties d.id no· 

include fact finding in their MAD, and in addition specificall~ 

waived the statutory dispute resolution procedure. (StipulatioJ 

of Fact No. 10, :iting Article II, paragraph 2.041 of th• 

collective bargaining ~greement). It could not have been madE 

clear~r that these parties intended to avoid the disputE 

resolu~ion procedures in §4117.14 and specifically to avoid fact· 

finding. Directing the parties to fact finding under §4117.14, 

which was consistent with the parties' contractual intent ir 

1·1e11t.lters~ld, would blatantly fly in the face of the parties' 

intent in the case at issue. Sound contract interpretatior 

require~ that c•Jnsiderable weigl1t be given to the parties' intent. 

Thus, if, as here, then~ is a 11ay to interpret the contract 

consistent w i t.h the c 1 ear intent of thu parties, the Wef!thers.!..1.!Ug 

solution should not apply to the case before us. 2 

'!'he Employer's reliance on LILJ:!L.City of.Co.l!J.m..l;ms Sl~B!.L§.2..::Q.Q.1. 
(2-6··8'>) (Capit<1l city Lodge) is mispl<tCi;u.In City oC £QlY..lD!?..Yl! the Board ruled that a HAO which includes only mediation is inappropriate. lfowevor·, the context wus s<~tety forc(!S, which are 
t;tr ike-prohibi tud Btnployees. A MAD for such employees must 
rnovide tor t inal and binding rmwlution of di.sputcd lBliU(!~! by 
a nnutrctl third puty. O.A.C. Hulc 4117··9·-0J(C). All this Ul 
irn:ll:Vant t.u the catw at ir.Hue, which doer, not involve stt ike-
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Likewise, it would appear to violate the parties' intent to 

interpret the MAD as supplanting the union's right to strike. 

Thus, unlike in fu~d River, in the case at issue it is possible to 

interpret the contract consistent with the parties' intention, 

with the statutory mandate, and without nullifying a contract 

clause. 

We find that the MAD calls for 60 days of negotiations until 

the expiration of +;he contract and for mediation through the 

auspices of the federal mediation services. Both were 

accomplished. We find that the strike took place only after the 

contract had expired and a 10-day notice was given. We also find 

tha~ the com~i~trnent of the parties to continue mediation until 

agreement is reached has been kept and regardless of the ongoing 

strike both parties are ready to continue with mediation. In these 

circumstances we find that the MAD is operative, was sufficiently 

exha•lsted and the strike authorized. 

our willingness to accept the MAD lanquage as sufficiently 

exhaustible and operative under the circumstances of this case 

should not be taken as an endorsement of its language. We do not 

mean to imply that the MAD language is well drafted o:-- a model for 

otl1ers to follow. On the contrary, it is not. Parties who forego 

the stat11tcry dispute resolution procedures for their own 

prohibited ernployeef>, but r·at.her teachers who are perm:l.ttecl to 
r;tLike. 
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alternatives are well-adviaed to draft language which is clear anc 

self-explanatory. Clear language avoids disputes such as the onE 

before us here. 

It is only because we are able to ascertain intent from the 

contract read as a whole, and from some knowledge of bargainin~ 

history , that we can interpret it as operative and exhaustible. 

We are also mindful that as a matter of policy, this Board and 

prior Boards have emphasized repeatedly that the clear legislative 

intent is to sustain tte parties' alternative dispute mechanism 

absent some compelling public policy against it. The Board's 

policy is to intervene as little as possible in the contractual 

provisions of the alternate dispute -:-esolution procedure 

and,wher1ever possible, to interpret the contract language in such 

a way as to hold the MAD operoltive. 

Likewise, although the MAD was not drafted clearly and 

unambiguously, publ1c policy as well as sound labor policy support 

sustaining the l1AD and the finding that its procedures were 

complied with. The record shows that extensive negotiation took 

pl<tce between the parties, as the HAD dictated, the federal 

mediation services were utilized, the contract expired and a 

timely notice of intent to stl'ike was filed by the Employee 

Organization. 

'l'he p<trties it1 this car~e exh<tusted the terms of their alternate 

dit;ptlte resolution procedttre as envisioned during their contract 
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