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STATE OF QHIOD
STATE EMPLOYMENT RELATIONS BOARD

State Emoloyment Relations Board,
Complainant,
V.
Kent State University,
Respondent,
CASE NUMBER: 89-ULP-08-0410

ORDER
{Opinign Attached)

Before Chairman Owens, Vice Chairman Pottenger and Board Hember
Sheehan: March 19, 1992,

On  August 1p, 1989, the American Federation of State, County and
. Municipal Employeas {Charging Party) filed an unfair Tabor practice charge
3 against Kent State University {Respondent) . Pursuant to Ohio Revised Code
’ (0.R.C.) §4117.12, the Board conducted an investigation and found nrobable
cause to believe that an unfair Jaber practice had been committed,
Subsequently, g complaint was {ssued alleging that the Respordent had
violated 0.R.C. S4117.00 A1) and (AY{5) by refusing to bargzin over the
wages, hours and temms of emnloyment of certain employees added to the
bargaining unit,

The case was heard by a Board hearing officer, The Board has reviewed
the  record, the Hearing  0fficer's Proposed Order, exceptions,
: Cross-exceptions and response.  For the reasons stated fn the attached
: Opinion, incorporated by reference, the Board adopts the Stipulations,
amends Conclusion of Law No. 3 by adding to its last sentence the phrase,
“inasmuch as the existing contract was applied reasonably and sensibly to
the accreted employees" and adopts the Conclusions of Law as amended,

The complaint is dismissed,

It is so ordered,

OWENS, Chairman, POTTENGER, Vice Chairmar, ang SHEEHAN, Boarg Member,
concur,

as
UONNA OWERS , THATRMAN

U\
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Kent State University
Case No, 89-ULP-08-0410
March 19, 1992
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You are hereby notified that an appeal may be perfected, pursuant to
Ohio Revised Code Section §4117.13(D), by filing a notice of appeal with the
Board at 65 East State Street, 12th Floor, Columbus, Ohio 43215-4213, and
common pleas court in the county where the unfair labor practice in question
was alleged to have been engaged in, or where the person resides or
transacts business, within fifteen {15} days after the mailing of the
Board's directive.

I certify that this decument was filed and a copy served upon each party
by certified mail, return receipt requested, on this é{cﬁ'27b day
of 7% e A , 1992,
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In the Matter of j
y State Employment Relations Board |
Complainant,
and

Ohio Council 8, American Federation of State, County
and tunicipal Employees, AFL-CIO,

Intervenor,
v.
Kent State University,

Respondent.
CASE NUMBER: 89-ULP-08-0410
OPINION

Pottenger, Yice Chairman:

On February 10, 1988, Ohio Council 8, American Federation of State,
County and Municipal Employees, AFL-CI0 (AFSCME, Intervenar} and Kent State
University (Respondent) jointly filed a Petition for Amendment of
Certification with the Board which, inter alia, requested that the
classification of Parking Facility Attendants (then consisting of five ({5)
employees) be added to the bargaining unit of cver three hundred and f.fty
(350) eﬁployees represented by AFSCME under the 1987-90 contract.
(Stipulation No, 9).

On March 3, 1988, the Board amended the unit as petitioned and certified
AFSCME as the exclusive representative of a bargaining unit {ncluding the
Parking Facility Attendants, (Stipulation No. 10)}). Pursuant to SERB
certification, the Respondent notified all Parking Facility Attendants that

gﬁ} they were part of the bargaining unit and furnished each a copy of
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the co]iectivé bargaining agreement.  (Stipulation 11).  The collective
bargaining agreement which was in effect at the relevant time, included a
negotiated wage plan which abolished the Ohio Civil Service System of
1ongevity supplements and step increases angd replaced it with a five hundred
dollar ($500} one-time payment effective on February 4, 1987, and yearly
percentage increases - Aine persent {9%) on February 4, 1987, and four
percent (4%) on Fetruary 4, 1998, The one-time payment as well a5 the
Yearly percentage increases, were applied to all employees who were in the
bargaining unit on the effective dateg (Stipulations 5 and &), Because the
Parking Facility Attendants were not accreted into the bargaining unit until
March 3, 1988, they dig not receive the $500 bonus nor the twg percentage
increases,

Before thejr accretion to the bargaining unit, the Parking Facility
Attendants were paid Tongevity and step increases, Once they were in the
bargaining unit, their Tongevity and step increases were abolished 1ike
those of all other bargaining unit employees. From the date of SERB's
certification pursyant to the petitioned amendment, the Parking Facility
Attendants have received all Contractual wage increases specified in the
relevant contracts, and their benefits are identical to those of all other
bargaining unit members.! The Parking Facility Attendants, who were all
classified as Pay range 3 under the Ohio Civiy Service System, were
unilaterally slotted into pay grade 3 under the negotiated Compensation plan

(Stipulation 12). This method of slotting was consistent with the methog

1 Except for Food Service Workers who are provided Taundry service,
(Stipulations 13 and 18).
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romy the university had utilized in 1987 when it unilaterally converted all unit
o emplayees from the Ohio Civit Service Compensation System to the negotiated
compensation plan (Stipulation 12),

By Tletter of May 25, 1988, AFSCME requested that the Respondent
negotiate with regard to wages, hours and other conditions of employment for
the Parking Facility Attendants. The Respondent refused and continued to
refuse thereafter to negotiate with AFSCME regarding the accreted attendants
{Stipulation 23),

I.

The issue before the Board is whether the Respondent's refusal to
bargain with AFSCME regarding the wages, hours and other conditions of
employment of the Parking Facility Attendants following their accretion to
the bargaining unit, constitutes a violation of Okio Revised Code {0.R.C.)

Sy MII7N(ANTY) and (A)(S).
| 11,

In recommending that the compTaint be dismissed, the hearing officer
relied on NLRB precedent that no bargaining is required when employees are
accreted to an existing bargaining unit. While we agree that no bargaining

was required in this case, we disavow the hearing officer's strict reliance

upon NLRB precedent.
Under federal law, the vehicle of accretion, by whick employees wmay be

added to a unit under existing contract terms, is limited to the unit

clarification procedure. This procedurz is available only to add employees ?
whose classifications did not exist at the time the unit was created or
whose job descriptions and duties had significantly changed.

Under the Ohio Public Employee Collective Bargaining Act, in addition to é

3‘3 the unit clarification procedure, there is another vehicle of accretion,

A
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Pursuant to Ohio Administrative Code (DAC) Rule 4117-5-01(G), a small number
of employees as here, can be accreted to an existing bargaining unit via
amendment of certification with the only limitation being that the number of
employees accreted is substantially smaller than the existing unit - a
circumstance which could require an election and bargaining under NLRB
precedent.2

The NLRB, which allows accretion only in unit clarification situations,
tips the balance in the direction of employees' individual rights. Rule
4117-5-G1{G), in allowing accretions on a broader basis, clearly tips the
balance of equities more in the direction of controlling over-fragmentation
and ensuring efficiency of operation and less in the direction of amployees'
individual rights. Because the nature of accretions under the NLRA and the
Ohio Collective Bargaining Law is different, we are not persuaded that the
NLRB accretion policies and accompanying bargaining obligations should be
apnlied automatically to c:ses before SERB,

Accordingly, we will not automaticaily require mid-term bargaining for
accreted employees in every circumstance where the NLRB has required it, nor
will we automatically deny bargaining in every c¢ircumstance where the NLRB
has denied it,

Where employees are added to a unit through SERB's unit clarification

procedure, we  will not normally require bargaining. However,

2 NLRB v. Micsissippi Power & Light, 272 NLRB No. 12, 117 LRRM 1493

(7584, enfd. 76% F.2d 276, TZ20 LRRM 2302 (5th Cir. 1985}; NLRB v. Abex

Torp., 210 NLRB No. 114, 88 LRRM 1157 (1974), enf, denied, . ,
UI LRRW 2669 (3th Cir, 1976}; Massachusetts Tleachers Association, 236
NLRB 1427, 98 LRRM 1431 (1978); Fedérat-MoguT Corp, 209 NLRB 343, 85
LRRM 1353 {1974).
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where they are addad pursuant to Rule 4177-5-01(6) and a contract is 1in
effect, we will sometimes réquire mid-term bargaining, but only in Timited
circumstances. In those cases where working conditions alrcady settled by
the existing collective bargaining agreement could be reasonably and
sensibly applied to the newly added classifications, we will treat the
existing contract as an agreement in advance with respect to the newly-added
employees, and the accretion will trigger no additional bargaining of
terms. However, in those circumstances where substantial terms and
conditions of employment are involved, and where the provisions of the
existing contract cannot be reasonably and sensibly applied to the
newly-added classifications, then the employer and employee organization
must bargain about contract modifications, This Vimited bargaining
obligation is only for the period of time left until the existing collective
bargaining agreement expires,

In reaching this decision, we are persuaded that in the public sector
there s a3 special need to seek relatively minor adjustments in unit
compositions without automatically triggering a concomitant obligation to
reopen negotiations. We believe that this added flexibility in the public
sector is warranted,

State government s complicated and cumbersome, with operations
involving numerous agencies, rules and regulations, and civi) service laws,
Civil service classifications change frequently, and so public sector units
may require modification to avoid over-fragmentation and ensure operational
efficiency. The existence of appropriate ang rationally structured
bargaining units is the cornerstone of stability in labor relations,
Consequently, a more flexible accretion policy is needed in the public

sector to ensure that unit structure can respond to inevitable changes,

\\
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In adopting Such a policy, we recognize that there wil} pe 0ccasions
when existing Contract tems cannot reasonably ang sensibly bhe applied tg

accreted enployees, This §g ¢p because the jobs of accretad employees are

Portions of the contract appiicable Without any attempt of modification
would pe to force the addng employees tq wear g garment that was not
designed to fit, In these Circumstances a limited duty  to bargain
appropriate Contract terms wWill arise.

It should be émphasfzed that this is a Very narroy bargaining duty, No
MeW or separate collective bargaining agreemenc for the accreteq employeqs
is Contemplated here.  on the Contrary, ¢ is expected that in most
Situations the existing collestive bargaining will ba applicable ip toto to

the addegq employees and €¥en in those Cases where the fit is not exect,
This rule s flexible Enaugh to al)oy both 7apoe and management to

unique toncern to the affected posftfons, and which could not have beep

In the case at hand, the Employee Organization Contenas that the
Respondent W&s  required to bargain regarding three subjects: wWage
entitlements, laundry services apg vehicle inventory procedures, Applying

the rule we announce today, we find, for the reasons set forth below, that

no bargaining Was required op any of thgse issues,
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Wage entitlements:

As part of the 1987 contract negotiaticns wiih AFSCME, Respondent
implemented a negotiated wage plan, which repiaced that of the Ohic
Civil Service system. Under the Qhio Civil Service System
employees were entitled to yearly longevity supplements and step
increases, Under the new neaotfated plan, civil service longevity
and step increases were abolisked and replaced with yearly
percentage increases and a one-time payment which was effective on
February 4, 1987 and applied to employees who were bargaining unit
members on that date. (See Jeint Exhibit 1, Article 48 C, D, E and
F.) Specifically, upon the effective date of reassignment from
their tormal civil service wage system to the negotiated wage plan,
employees then in the bargaining unit and on the active payroil
received a nine percent (9%) increase in their individual wage rate
and a five hundred dollar ($500) one-time lump sum payment, {See
Joint Exhibit 1, Article 48 C and D.}) Thereafter, bargaining unit
employees received a four percent (d4%) increase to their individual
wage rates on February 4, 7988 and a five percent (5%} increase to
their individual wage rates on February 4, 1989, (See Joint
Exhibit 1, Article 48 E and F.} All bargaining unit employees who
Qere in pay grades 1 through 7 and were not in a classification
series retained the same or received a Tower numerical grade and
wage siep under tne university wage system than they held under the
Civil Service System {Stipuiation No. 8),

The employee organization contends that although the Parking
Facility Attendants did not join the unit until March, 1988, the

Respondent should have bargained about whether they would receive a
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five hundred dollar ($500) bonus and two percentage increases that
unit employees had received before that date. It further contends
that the Respondent should have Dargained about which pay grade the
Parking Facility Attendants were to be assigned. AFSCME suggests,
in the alternative, that the Respondent should have bargained about
whether the Parking Facility Attendants were entitled to the
increases they would have received in 1988, had they remained under
the Civil Service Plan,

Rather than bargain these issues, the Respondent simply assigned to
the Parking Facility Attendants what appears to be the closest
comparable pay grade and awarded them only the 1989 increase, to
which they were entivled under the plain language of the contract.
We find that this contract application, which 1involved no
unilateral deviation from what was enjoyed by other unit employees
at the time of accretion, was a reasonable and sensible application
of contract terms and so required no midterm barjaining.

In so concluding, we note that if applying the contract's plain
Tanguage somehow disadvantages accreted employees, the shortfall
nead not be permanent. If the employee organization feels that
further adjustments are necessary for those employees accreted
midterm, it can, of course, seek them during regular contract
negotiations.

Laundry Services:

The employee organization argued that bargaining should also have
taken place regarding the discontinuance of the Parking Facility
Attendants' free laundry services whicn had been provided to the

Parking Facility Attendants by the university prior to their being
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accreted into the bargaining unit.
Article 43 of the contract (Joint Exhibit 1, page 38) mentions the
providing of clean uniforms as an option but only for Food Service
employees. Other employees were simply issued four uniforms. The
Parking Facility Attendants, following their accretion to the
bargaining unit were issued four uniforms, equipment and
accessories (Stipulation No. 24). This was a reasonable
application of the collective bargaining agreement.

3. Vehicle Inventory Procedure:

The employee organization argued that bargaining should have taken
place regarding the change in the procedure Parking Facility
Attendants utilized in inventorying vehicles to be towed.

The change of procedure regarding inventorying of vehicles'
contents was consistent with procedures for Respondent's police
officers and was announced to the Parking Facility Attendants prior
to their accretion into the bargaining unit. We do not see any
bargaining requirement in these circumstances.

In summary, we find that the Respondent did not deviate from any
procedure or term of the collective bargaining agreerent as applied to other
bargaining unit employees and that the application of the coliective
bargaining agreement to the Parking Facility Attendants was reasonable and
sensible, It is understandable that the Parking Facility Attendants felt
that they could have done better, However, & collective bargaining
agreement is a result of extensive negotiations, the core which is a
give-and-take procedure. The fact that on some issues newly-added employees
seemed to be worse off than before does not mean that once everything is

taken intc account their situation has been unfairly worsened. Also, any
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J“W§ seeming inequities created following a midterm addition of employees into a
| bargaining unit may always be corrected in the coming negotiations for the
next contract,
Y.

For all the above-mentioned reasons the Board finds no violation and

dismisses the case,

Owens, Chairman, and Sheehan, Board Member, concur.
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