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OPIN!QN AND DIRECTION TO RERUN ELECTION 

Before Chairman 01;ens, Vice Chairman Pottenger and Board Member 

Sheehan: January 9, 1992 

vn August 30, 1989, District 1199, National Union of Hospital and Health 

Care Employees (Employee Organization) filed a Petition for Representation 

Election seeking to represent certain professional and non-professional 

employees of the Montgomery County Combined Health District (Emp;oyerl. On 

December 8, 1989, a secret ballot election wus held. 

On December 18, 1989, the Employee Organization filed objections to the 

election. The rase was directed to hearing to determine whether the 

Employer engaged in condJct which prevented the holding of a fair election. 

On March 21, 1991, the 13card, in its public meeting, took action on this 

case and reversed the hearing officer's recommended determination. No 

directive had been issued. Upon further revie1;ing the record, the hearing 

office•·'s recommended determination, exceptions, cross-exceptions and reply, 

the Soard sua spon_ll vacates its action of Harch 21, 1991. adopts the Stip­

ula.tions and the Findings of Fact, adopts Conclusions of La1; Nos. 1 and 2, 

deletes Conclusion of Law No. 4, amends and combines Conclusions of Law Nos. 

3, 5 and 6 to read: 

The totality of the Eonployer's conduct during the P.lection 

campaign P€riod including threats of loss of benefits, 

~romises timed to Influence the vote of employee; c0mbined 

with the questioning of employees as to th~ir union 

sentiments, prevented a free and untrammelled el~ction on 

December 8, 1989, 

and adopts this new Conclusion of Law No. 3. 
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OWENS, Chairman: 

A short comment is ~<arranted. Fe11 things are more sacred in our society 

than elections. They need to be conducted under fair and equitable. 

conditions. ~loreover, any balancing of the rights of the employees with 

those of the employer regarding campaign activities "must take Into account 

the economic dependency of the employees on their employers, and the 

necessary tendency of the former, because of that relationship, to pick up 

intended implications of the latter that might be more readily dismissed by 

a more disinterested ear." ~lRB v:Si_!'_>Pl Packing Co. 395 U.S. 575, 71 LRRM 

2481 at 2497 <1969). HOI;ever, this ooes not mean that employers cannot 

conduct a vigorous campaign for ''no representation.' The elections at issue 

were hard fought bet1<1een t1;o well equipped opponents. 

~le do not agree 1;\ th the allegatio~s that the Employee Organization 1;as 

ha~dlcapped by having less than "equal access" to the employees compared to 

the Employer. Employee access cannot be measured in terms of precise 

mathematical formula. Employers might have more access to employees at the 

1vork~lace, \il1ile Unions have more access to employees after 1vorking hours. 

The critical question is VJhether access by the respective parties is "fair," 

as required by Rule 4117-5-06(0), so that neither party gains an unfair 

advantage in communicating with employees. 

In the cas£ at issue the record r.learly sho1;s that the Employee 

Organization had fair access to the employees to conduct a good, well 

infofmed election c.>rn~aign. Thus, He do not find any violation of the 

required fair and equitable election conditions regarding the access issue. 

H01vever, l<e do find that In the totality of the circumstances, even though 

some specific actions viewed alone might not support the findings of a 

misconduct, the total itx of ~he Employer's conduct constituted coercive 

action and prevented a free and untrammelled election. 

The December 8. 1989, election results are set aside and a rerun 

el~ct\on Is directed pursuant to O.A.C. Rules 4117-5-09(6) and 4i17-5-10<Bl. 

The time and piace of the rerun election shall be determined by the 

Administrator of Rep1·esentation in consultation with the parties. 

It is so directed. 

G~~ENS, Chairman; POTTENGER, Vice ChaIrman; and SHEEHAN, Board Member, 

concur. 
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SHEEHAN, Board Member concurring: 

l concur 11ith the direction to rerun the election but I do not agree 
with the majority that no violation regarding the access issue occurred. 

Ohio Administrative Code Rule 4117-5--06 states in pertinent 
part: 

... no party should be given advantage over any other 
party in gaining access to employees during 
organizational or campaign activity. 

The majority's determination of "fair'' access in finding parity with the 
Employer's unlimited access during working time and the union's access after 
working i10urs doesn't achieve the Rule's mandate. In fact, it falls way 
short of that goal. Access at the ltorkplace is much more easily available, 
quick, effective, and with no cost (te 1 ephone, ma i 1, etc.> than after 
working hours ~;here contact is more complicated bec~use it means an 
interruption of personal activities, household respor.sibilities ond fa1nily 
obligations. Furthermore, contact during ~Vorking hours is often done by 
supervisors, as in the instant case, vthich normally commands greater 
attention. Moreover, the Employer has the same opportunity to access 
employees after ~Vorking hours as does the union. 

To hold with the majority's acceptance of ~;hat is "fair" occess ~;ill 
create an unfair advantage fo1· the Employer and ~Viii fail to achieve the 
need for fair and equitable conditions in respect to the access issue. 

In tl1is case, the Employer's u1.limited use of work time to distribute 
its anti-union message whil~ oenying additional workplace access to the 
union ga•!e the Employer advantage over the union in gaining access to the 
employees in violation of the above-cited rule. 

-~~~ 
DONNA OI~ENS, CHAIRMAN 

l~hi le not conceding that Ol1io Revised Code Section 119.12 applies in 
this instance, the Board hereby notifies you that an appeal may be perfected 
by fi 1 ing a notice of appeal with the Board at 65 East State Street, 12th 
Floor, Columbus, Ohio 43215-4213, and ~;ith the FranL:.lin County Common Pleas 
Court ~;!thin fifteen days after the mailing of the Board's directive. 
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I certify that this document was filed and a copy served upon each party 

by certified mall, return receipt requested, on this ~3j day 

1992. 

CYNTHIA ~. ~4:"--•--

LSI :sami /64441:12/31/91 
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