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OPINION 

I. 

This matter came before the State Employment Relations Board <SERB or 

Board> upon t110 Requests for Determination of Unauthorized Strike filed 

respectively by the Summit County Child Support Enforcement Agency CCSEAl 

and the Summit County Department of Human Services <DHS) or Apri 1 1, 1991. 

Named In each Request was Ohio Council 8, AFSCME and its Local 2696 

<Employee Organi~ation>. Pursuant to R.C. §4117.23(A),' the SERB held a 

hearing on the consolidated cases and issued Its Determination within 72 

hours. 

'"In the case of a strike that is not authorized in accordance with 

thl s chapter, the public employer may notify the State Employment Relations 

Board of the strike and request the bo~rd to determine whether the strike is 

authorized under Chapter 4117. of the Revised Code. The board silall make 

Its decision wHhin seventy-two hours of receiving the request fr·om the 

public employer." 
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With respect to Case Number 91-STK-04-0001, involving the CSEA, we 

determined the strike to be authorized, rejecting the employer's argument 

that the Notice of Intent to Strike was defective because It did not specify 

the activ1ty In which the employees would be engaging. We also rejected the 

Employee Organization's contention that the employees had not engaged in a 

strike. It claimed the employer had refused to extend the collective 

bargaining agreement, which constituted a lockout and not a strike for 

purposes of R.C. §4117.23<A>. 

In the companion case, Case Number 91-STK-04-0002, involving the DHS, we 

again did not accept the Employee Organization's position that it had not 

engaged in a strike for purposes of R.C. §4ll7.23(A) because the employer 

had refused to extend the collective bargaining agreement.' We agreed 

with the employer that intermittent strikes are not authorized under Chapter 

4117 of the Revised Code, and therefore determined the intermittent strike 

in this case to be unauthorized. 

This Opinion further explains the Board's April 4,1991, Determination 

and Is incorporated by reference therein. Based upon the parties' original 

filings, stipulations, proffered evidence, and exhiblts, the relevant facts 

follOit. 

In e.ach of the two cases, the strike activity occurred after the 

collective bargaining agreement between the parties had expired, after the 

part\ es' mutua 11 y agreed-upon settlement procedure had been exhausted, and 

'As to this case only, Ohio Council 8, AFSCME, took the position that 
there had been a lockout, while Local 2696 maintained it had been on strike. 
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after a ten-day Notice of Intent to Strike had been served upon the employer 

and filed with the SERB.' HoYiever, the Notice of Intent to Strike which 

the Employee Organization served on the DHS called for an intermittent• 

strike, providing in pertinent part: 

Bargaining unit covered employees will commence striking 

and picketing April I, 1991.... Employees will be 

striking and picketing April I, 1991 ?rom time due to 

report to work until 1:00 p.m. each day. Bargaining unit 

employees will not report to work until 1:00 r.m. each 

day of the strike. For all scheduled work time prior to 

1:00 p.m., bargaining unit covered employees will be on 

strike. Bargaining unit covered employees 11111 work from 

1:00 p.m. until their normal quitting time and will be on 

strike at all other times. 

On April 1, 1991, CSEA employees did not report to work at all, and DHS 

employees did not report to work at their scheduled starting times but at 

') 1:00 p.m. The CSEA and DHS work facilities were open as usual and the 

employees were welcome to work. 

II. 

On its face, the Act provides no clear answer to either of the questions 

posed by these consolidated cases: (1) whether R.C. §4117.23<A> omits from 

its coverage employees 11h0 do not report to work because their employer has 

refused to extend the collective oargaining agreement: and, (2) whether the 

intermittent strike at issue Is not authorized under Chapter 4117. 

'Stipulations of the parties. 

4 For the purposes of this opinion, the terms ''intermittent" and 

"partial" strike are interchangeable. An intermittent strike is a species 

of the unprotected "partial" stri~.e. See Morris, The Developing Labor Law, 

2d Ed. at 1017: "A further example of a partial strike deemed unprotected 

is the intermittent work stoppage." 
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The Board must Interpret the Act. Helpful tools In this regard are the 

object sought to be attained by the statute, the circumstances under which 

It was enacted, and the legislative history. Cf., R.C. §1.49<A>-<Cl. 

As to strikes generally, we think the Act seeks to promote voluntary 

settlements and prevent strikes. granting a right to strike only as a last 

resort and then only In I imlted circumstances. wlth perhaps the most 

Important limitation being that public employers faced with a strike must 

have the freedom to continue services as they see fit. The circumstances 

under which Chapter 4117 was enacted and its legislative history amply bear 

this out. 

Senate Bill 133, the legislation wh1ch enacted Chapter 4117, was 

Introduced into the Ohio Senate on March 18, 1983. It proposed a so-called 

''limited right to strike"' for certain categories of public employees, 

placing Ohio In the ranks of a distinct minority. Th~ vast majority of 

'The Bill's proponents stressed that their objective was to prevent 
strikes and that the right to strike would be limited and the disruption of 
services minimized. For instance, the sponsor of the Bill, Senator Eugene 
6ranstool, said It was balanced to protect the interests of the employers 
and employees and to protect the public from disruptions in public 
services. Gongwer News Service, Ohio Report, Vol. 56 No. 53 <3-18-83>. 
"Public Employees' Bargaining Bill Introduced In The Senate" at 1. During 
floor debate on the measure In the House of Representatives, Democratic 
legislators argued that the Bill provided an orderly process that protects 
the rights of both employers and employees. "Only as a last resort," they 
insisted, "will the right to strike be Invoked and then only under limited 
circumstances." Gongwer News Service, Ohio Report, Vol. 56 No. 124 
<6-30-83>, "Collective Bargaining 61 ll faces One Last Hurdle After Wir.ning 
House Approval" at 1. When Governor Celeste signed the legislation, he 
claimed the disruption of vital services "will be minimized," and, noting 
Ohio had experienced over 600 public-employee strikes during the past 
decade, said he expected "a better record" under the new law. Gongwer News 
Serv1ce. Ohio Report, Vol. 56 No. 128 <7-6-83), "Celeste Signs Collective 
Bargaining: Expects Strikes to be Minimized'' at 2. 

s i 
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states with public-sector bargaining laws did not, ano still do not, permit 
any public worker to strike. Of the 33 states that had enacted such 
legislation when the General Assembly considered S.B. 133, only eleven 
states permitted any strikes of any kind by public employees.' In each of 
those eleven states, the right to strike was, and is, controlled in the 
public interest by various conditions and restrictions.' 

In the economic warfare of prlvate-~ector collective bargaining, the 
strike is an economic weapon deslgred to break an impasse in negotiations by 
coercing concessions from the employer. It hurts an employer In the 
pocketbook. In the public sector, however, the calculus of strikes is not 
the same. Such economic coercion has little to do with forcing a public 
employer to settle, since the employer's revenues ordlnari ly continue during 
the strike. Greater pressure to settle comes from public C\plnlon. Rather 
than being an economic weapon, ttle public-sector strike is one way In which 
a union may rry to influence public opinion. But the strike can inflict 
great Injury upon the innocent public by disrupting governmental services. 

'See !.arson, Bumpas5, Bargaining: The Ohio System that in one state the right i nterpretatl on. 

Ashmus & Ward, Fublh; Sector Collective (1984 > at 1 n. 10, 91 n. 6. The authors note to strike appare~tly was granted by judicial 
7 Two common 1 imitations are to deny the right to strike to certain groups of public employees and to make it contingent upon the completion of a stipulated impasse- or dispute-resolution procedure. F'or example, several states forbid strikes by police and firefighters. See Alaska Stat. §23.40.200; Oregon Rev. Stat. §1001; Wisconsin Stat. §111.77<a). Hawaii and Pennsylvania are examples of states that make the right to strike contingent upon completion of an impasse- or disPl'te-resolutlon procedure, Hawaii Rev. Stat. §89-12<bl; PP.nn. Cons. Stat. §1002. 

w & rna 
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Against this backdrop, S.B. 133 generated tremendous controversy on the 

Issue of a right to strike for public workers.• The Bill underwent a 
number of amendments in the OhIo 1 egl s 1 a ture that 1 i ml ted the rIght to 

strike In order to gain political acceptance for the measure.' As 

Introduced, the Bill denied the right to strike to some categories of public 

employees and also made It contingent upon the completion of a stipulated 

dispute-resolution procedure <or designated alternative thereto). Th~ 

legislation additionally made it an unfair labor practice for certain groups 

of public employees who were permitted to strike, or their employee 

orga•.1izations, to strike without advance written notice. See S.B. 133, As 

Introduced, proposed §4117.14, §4117.15<Al, and §4117. ll<B><S>. 

'The measure received wldespr~ad criticism, including opposition from Interest groups ~1hich opposed giving pub! ic employees the right to strike 
under any circumstances. Se~ ~~· Gongwer News Service, Ohio Report, Vol. 
56 No. 60 <3-29-83> "Local Officials Assail Public Employee Bargaining Proposal"; Vol. 56 No. 66 <4-7-83) "Subcommittee Begins Redrafting Collective Bargaining Bill" <mentioning that the Senate Subcommittee still faced a "knotty issue" of whether a~y public employee should have the right to strike, id. at 2); Vol. 56 No. 93 <5-16-83) "Big City Mayors Join Forces on Public Employee Bargaining Bill" <mayors of Ohio's five largest cities sought to convince state legislators that changes were needed in S.B. 133; also mentions that, separately, 13 statewide organizations had formed a "Cot11tlon of Public Employ~rs, Administrators and laxpayers" to fight the Bill, lQ. at 1-2>; Vol. 56 No. 97 <5-20-83) "Public Employee Bargaining Bill 
Called Poor Public Polley" <the aforementioned Coalition unanimously opposed legalizing any public-employee strikes, ld. at ll; Vol. 56 No. 107 (6-6-83) "Citizens Group Wants Changes in PublicEmployee Bargaining Bill" <Citizens League of Greater Cleveland opposed the Bill's granting the right to strike, .i_Q. at 2>. 

"The proposal narrowly passed the Senate by a party-line vote of 17-16, and passed the House by a near party-line vote <two Democ~ats voted 
with Republicans against ~tJ. See Gongwer News Service, Ohio Report, Vol. 56 No. 76 (4-21-83> ''Bargaining 8111 for Public Emplcyees Approved by Senate"; Vol. 56 No. 124 (5-30-83> "Collective B.;.rgainlng Bill Faces One LRst Hurdle After Winning House Approval." 
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Subsequently, the Senate Labor and Commerce Committee amended the Bi 11 

to further limlt the right to strike by denying It to dispatchers employed 

by a police, fire, or theriff's department or the State Kighway Patrol, 

employees of the State School for the Deaf or the State School for the 

Blind, and special policemen a.ppointed in accordance with R.C. §5123.13. 

The Committee also denied the right to strike to ~~ public employees during 

the tHm or extended term of a collective bargaining agreement. Sub. S.B. 

133, As Reported by Senate Labor and Commerce Comml ttee, proposed 

§4117.14(0) and §4117.15<A>, Senate Bills, 115th G.A., Ohio, Regular 

Session, 102-164, 1983-84. That Committee also added a "two-for-one" wage 

deduction whereby a ~trlker could be denied two days' pay for each day of 

unauthorized strike. IQ. at proposed §4117.23<8>(3\. 

Other significant amendments to the Bill's strike provisions then 

occurred in the House Commerce and Labor Committee which furthe~ limited the 

right to strike by denying It to civ11ian dispatchers, employees of any 

public retirement system, special policemen or policewomen appointed in 

accordance with R.C. §5119.14, psychiatric attendants employed a.t mental 

health forensic facilities, and youth leaders employed at juvenile 

correction faclllties. Am. Sub. S.B. 133, As Reported by House Commerce and 

Labor Committee, proposed §4117.14<0) and §4117.15(A), Senate Bills, 115th 

G.A., Ohio, Regular Session, 102-164, 1983-84. The House Committee also 

made lt an unfair labor practice for ill public employees - not just certain 

categories of them - or their employee organizations to strike without 

advance written notice. Id. at proposed §4117.11<6)(8) . 

Separately from the unfair labor practice provision, ill strike was made 

unauthorized under Chapter 4117 unless the requisitP. notice has been given. 
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lQ.. at proposed §4117.14<0)(2). The Committee also shortened the time In 

which the SERB must determine whether or not a strike Is unauthorized - from 

five days to 72 hours. Id at proposed §4117.L3. Additionally, It 

strpngthened R.C. §4117.Z3<B><3l by adding the paragraph that permits 

certain strike penalties to be assessed retroactively to the first day of 

the strike. lQ. at proposed §4117.23(6)(3). 

Viewed in this setting, R.C. Chapter 4117 obvio~sly was intended to 

encourage voluntary settlements and prevent strikes, granting a right to 

st~ike for use only as a last resort and then only under limited 

circumstances. In order to minimize disruption of services, public 

employers were to have the Jeeway during a strike to continue services as 

they saw fit <a policy exemplified by the strike notice requirements). The 

General Assembly strove as well to provide an effective means, through R.C. 

§4117.23, to ensure that strike action would go no further than authorized 

under thP Act. 

In an effort to gain support for the controversial legislation, which 

would place Ohio among a small minority of states allowlng public-employee 

strikes, legislators kept amending the B! 11 to make thP. right to strike more 

and more limited. Only limited categories of employees would have the right 

and under limited circumstances, subject to the SERB's power to speedily 

determine whether particular strikes were not authorized by the legislation, 

and subject to c~rtain sanctions which employers could Impose on Individuals 

who engaged in such unauthorized strikes. 

R.C. §4117.23 thus is crucial to attaining the Act's objective of a 

limited right to strike. Division <A> of the statute serves strictly to 

allow the SERB, upon an employer's request, to determine expeditiously 

whether a strike Is not authorized under Chapter 4117. Divlslon (B) then 
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enables the employer, following a Board determination that the strike is not 
authorized, to discipline or discharge the strikers <and, in certain 
circumstances, impose a wage deduction>. R.C. §4117.23 has the sole and 
unique purpose of expediting and streamlining the process whereby an 
employer may take such actions against employees who engage in strikes that 
are not authorized under the Act. ' 0 

A brief word about the operation of R.C. §4117.23<A>. !~hen an employer 
invokes the section, the SERB first must ascertain whether any strike 
activity !s occurring. To aid the. Board. the legislature provided the 
definition of "strike" at R.C. §4117.0l<HJ.'' 

'"Prohibiting strikes by statute does not necessarily prevent their occurrence. Ohio learned as much after years of experience under the Ferguson Act, former R.C. §4117.01, et seq. The Ferguson Act, now repealed and rep1uced by the collective bargaining Act, prohibited strikes by public employees but had little deterrent effect on strikes, as Ohio's work stoppage statistics for the period demonstrate. See Bureau of Labor Statistics, U.S. Dept. of Labor, Work Stoppages In Government (published annually through 1980l. Conslstent with its goal of reducing t~e number of work stoppages, and learning from lts past mistakes in the Ferguson Act, the General ~.ssembly designed R.C. §4117.23 to be a more effective deterrent to strikes nQt authorized under Chapter 4117. In addition to mandating a 72-hour period in which the SERB must act, the statute specifies a wage deduction to be assessed against strikers. See R.C. §4117.23<8)(3). The wage deduction appears to have been modeled on a similar provision in the New Ycrk Taylor Act. See NY Serv. Law §§200-214 <McKinney 1983l. Under the Taylor Act, New York had experl enced few work stoppages as compared to Ohio's experience under the ferguson Act. See !~ork Stoppages In Government, supra. 

''"'Strike' means concerted action in failing to report to duty; willful absence from one's position; stoppage of work; slowdown, or abstinence in whole or in part from the full, falthful, ana proper performance of the duties of employment for the purpose of inducing, Influencing, or coercing a change in wages, hours, terms and other conditions of employment. Stoppage of work by employees in good faith because of dangerous or unhealthful working conditions at the place of employm~nt which are abnormal to the place of employment shall not be deemed a strike." 

\11 
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Once the SERB decides thH sur.h strike activity is occurring, It must 

determine whetiler the strike is not authoriz~d ilnder th~ Act. This Is a 

separate question. 

III. 

Ne turn now to the Employee Organization's contention that the CSEA and 

DHS" employees did not engage In strike activity for purposes of R.C. 

§4117.23<A>. It does not dispute that the work facilities rcnalned .:>pen or 

that work was available, but Insists that employees did not report to work 

because their employers had refused to extend the respective collective 

bargaining agreements. This constitutes a lockout, It says, and employees 

cannot be engaged In strike activity for purposes of R.C. §41l'/.23{A) if 

they have been locked out. 

The Board finds that the failure of CSEA and DHS employees to report to 

work was, under the circumstances and in both cases, strike activity for 

purposes of a R.C. §4117.23<A> determination of whether such activity Is not 

authorized under Chapter 4117. The Employee Organization should pursue Its 

lockout theory not under R.C. §4117.23<A>, but under the unfair-labor

practice statute, R.C. §4117.11<A)(7), which expressly addresses Illegal 

lockouts by employers.'' 

••see n.2, supra. 

''The Employee Organization has filed unfair labor practice charges 

against the CSEA and the DHS which include alleged violations of R.C. 

§4117.11<A>(7). Case Numbers 91-ULP-03-0153 and 91-ULP-03-0171. 

\\ 
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After each collective bargaining agreement had expired, each mutually 

agreed-upon settlement procedure had been exhausted, and a ten-day Notice of 

Intent to Strike had been served on each employer, CSEA and DHS employees on 

April 1, 1991, engaged In concerted action In failing to report to duty as 

described In each of th~ir respective Notices of Intent to Strike. The CSEA 

and DIIS work facilities remained open anci the employees were welcome to 

work. Without any doubt, they engaged In strike activity within the meaning 

of R.r. §4117.01<Hl :~nd §4117.23<A>.•• 

The Employee Organization maintains that there was no str!ke for 

ourpo1es of R.C. §4117 .23<A> because the employees were locked out. 

~owever, nothing in §4117.23<Al says that when employees have been locked 

"ut, they have not engaged in strike activ1ty for purposes of that section. 

Additionally, the definition of ''strik!'' at R.C. §4117.01CH> does not 

exclude lockouts. The legislature did exclude a "[sltoppage of wor• ... In 

good faith because of dangerous or unhealthful working conditions 

abnormal to the place of employment .... " The absence of a similar exclusion 

for lockouts strongly suggests the legislature did not intend onP.. 

By contrast, the Act specifically deslgnat~$ lockouts as an unfair labor 

practice at R.C. §4117.11CA><7>. It fashions distinct procedures and 

remedies for unfair labor practices. See il.C. §4117.12 and §4117.13. We 

14 ll.C. §4117.0l<Hl In pertinent part defines a "strike" as "concerted 

action in falling to report to duty." The CSEA employees did not report at 
all on April 1st. and the DHS employees did not report until 1:00 p.m. 
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think the General Assembly rontemplated that allegations of Illegal lockouts 

would be processed under the SERB's unfair-labor-practice jurisdiction. not 

under R.C. §bll7.23<A'. 

In order to acco:nmodate the Employee Organization's lockout theory, the 

Board 1;culd have to read Into R.C. §4117.23(Al ;n exception for lockouts. 

Doing that In the circumstances of the present cases would off!!nd the 

legislature's design for R.C. §4117.23. 

The wed<. fac I 1 I ties remaIned open, liOrk. was ava i 1 ab I e. but the emp 1 oyees 

did not report to 1;ork because their resoective employHs allegedly refused 

to extend the ccllt>ctlve bargaining agreements. 1r the SERB allow.:-d a 

lockout exception to R.C. §4117.23<A> here, the exception would swallow the 

statute. Any employee whose emplcyer had refused to extend the contract 

could strike with impunity. l~hat would keep ~uch employees frum striking 

wlthout giving the ten-day notice? Not R.C. §411'1.23; they would come 

within the lockout exception. What •ould stop pollee officers, fire 

fighters, prison guards, and other strike-prohibited em!)loyees from striking 

if their employers refused to extend the CC".ltract? Not R.C. §4117.23. What 

would prevent employees from striking during the term of a collective 

ba1·gainlng agreement or during the pendency of R.C. §4117.14 settlement 

procedures? Again, not R.C. §4117.23. A lockout exception here not only 

would destroy th~ utility of the R.C. §4117.23 mechanism as a deterrent to 

unauthorized strikes, but also would encourage self-help remedle~ by 

employees who shou·,d be fighting alleged illegal lockouts through the Act's 

unfair-labor-practice protections. 

\~ 
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The Employee Organization is not wlthout rlghts and remedies under the 

Act If It believes an illegal '?ckout has occurred. It should pursue th~ 

matter as an unfair labor practice.'' 

IV. 

We com~ to the que~tlon of whether the lntermlti.ant strike activity of 

the DHS employe~s" Is not authorized under R.C. Chapter 4117. As 

mentioned In Part II of this Opinion, the question of whether strike 

activity Is occurring for purposes of R.C. §4117.23<A> is a separate Inquiry 

from whether such activity is not authorized under the Act. 

The SERB traditionally has used the Act's policy objectives concerning 

strikes to guide it in determining whether particular strikes are n0t 

authorized under the Act. Ne pinpointed several of these objectives In an 

early decision, In re South Euclid-Lyndhurst City School Dist. Bd. of Ed., 

''W1en the SERB concludes that an employer has committed an unfair 
labor practice by locking out employees whom the Board earlier had 
determined to be unauthorized strikers under R.C. §4117.23<Al, the lockout 
finding clearly would be relevant to the Board's consideratlnn of any 
penalties which the employer imposed on the strikers pursuant to R.c: 
§4117.23<6>. Division (6)(3) of the statute gives the f,.;<~d j~risdlctlon to 
authorize a deduction from strikers' wages "if the board also determines 
that the public employer did not provoke the stri"e," and tl'ivlslon <B> also 
states: 

Any penalty that Is imposed upon the employee, exc~;>t for 
the penalty imposed under division <8><3> of this 
section, may be appealed to the board. The board may 
modify, suspend, or reverse the penalty imposed by the 
public employer, If the board does not find that the 
penalties are appropriate to the situation .... 

"The Employee Organization did not deny that the strike notice for 
the DHS employees called for ar. Intermittent strike or that DHS employees 
were engaged in such a strike on April 1, 1991. 
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SERB 84-006 <10-9-841. There, we held unauthorized a strike for which the 

notice Indicated an Intent to strike in ten days lr. a general declaration 

without explicit reference to date and time. Requiring the notice to 

specify the date and time, wP said, made the notice more comprehensible as a 

communication and comported more logically with the rational objectives of 

the Act, which "clearly are collective bargaining, peaceful labor relations 

In the public sector and strikes only as a last resort, and then In 

clrcumstantcs limited in a manner designed to take account of the public 

employers' public responsibilities." Id. at 9. 

In a later case, ln re ::entral Ohio Transit Auth., SEilB 86-047 

111-25-861, we determined the strike to be unauthorized where no written 

notice had been served on the employer and the pa··tles apparently had made 

an agreement bearing on the waiver of strike notice. We remarked that the 

primary purpose of the strike notice requirement Is "to alert the employer 

in order that it may take whatever measures are available to It to safeguard 

the public concern. Thus, an Iron approach to the enforc : .. ,nt of notite 

requisites is justified, ind•ed compelled, in the public interest." We also 

ruled that the statutory striKe notice Imp! I cates the public Interest ~nd 

cannot be waived. Id. at 345-6. 

Similarly, In the decision of In re Fort Frye Local School Dlst., SERB 

87-021 <11-5-87), finding a strike to be unauthorized because the notice 

incorporated all of R.C. §4117 .Ol<HI, we commented: 

However. one obvious legislative condition in extending 
the right to strike to those public employees who have it 
was to ilmit the right by specific notice restrictions. 
The clear legislative objective was to apprise public 
employers of projected job actions to enable them to 
Institute whatever damage controls were available to them. 

Iq. at 3-81 and 3-82 . 

• 
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Then, in a case involving an Intermittent strike, we again applied a 

policy object've of the Act to determine that the strike was not 

authorized. In re Groveport Madison Local School Dlst. Bd. of Ed., SERB 

89-002 <1-27-89). The statutory strike notice was not at Issue; the nature 

of the strike activity was. We determined that the irregular strike 

activity present In the case was, In concept, contrary to the very principle 

of damage control inherent In the Act. Id. at 3-9. The employer was not 

required to prove that any disruption in Its services had occurred." 

Rather, we bottomed our determination on the fact the strike activity was 

contrary to a policy objective of the Act. 

The SERB's ruling In In re Beaver Local School Dlst. Bd. of Ed., SERB 

90-001 <1-26-90), marked a radical departure from the Board's own tradition 

of using the Act's policy objectives concerning strikes to guide it in 

determining whether particular strikes are not authorized under the Act. 

For the fint time, the Board applied a "policy of balancing the statutory 

definition of a strike 'rlith inherent legislative control objectives," and 

determined that the intermittent strike there in question satisfied the 

statutory requirements of Chapter 4117 and constltuted a legal strike. l!!· 

at 3-3: 

The ?eaver r~tionale incorrectly implied that the SERB had, in prior 

decisions, held that certain language In the strike definition at R.C. 

§4117.07<H>- i.e., "slowdown, or abstinence In whole or ln part from the 

''There was no evidence that the strike was causing the school 

district to fail to provide education and instruction in accordance with the 

state minimum standards as required by law. Id. at 3-9. 
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full, faithful, and proper performance of the duties of employment" -

encompassed intermittent strikes. <In fact, the SERB had never reached this 

issue, deciding these cases on other grounds.'•> The premise in Beaver 

was that R.C. §4117.14<Dll2l" literally authorizes ill of the activities 

listed ln the statutory strike definition and that, while an intermittent 

strike "may be somewhat unusual and departs from the generally held concept 

of a strike, it, nevertheless, comports w1th those activities set forth in 

IR.C.J §4117.011H)." Beaver at 3-3. 

The Board distinguished Groveport-Madison: in that case, the 

intermittent strike was too "elaborate," "complex," and "intricate," whereas 

the intermittent strike in Beaver was "simple and clear." Beaver at 3-3. 

As to the Act's policy objectives, the Board dispatched with them in just 

two short sentences: "Neither is the action seen tu be any more disruptive 

than a strike where total services are withheld," and, "Moreover, the Board 

can find no impediment through the action or the notice of action that would 

Impair the employer from taking what damage control measures it deems 

necessary." I d. 

'
8 In particular, the SERB's Groveport-Madison determination did not 

reach the question of whether the strike defi nltion at R.C. §4117 .Ol<Hl 
would Include an intermlttent strike. See SERB 89-002 at 3-9 n. 4. The 
Beaver Opinion implies that it did. See SERB 90-001 at 3-3. ·-- -

10 ''If the parties are unable to reach agreement within seven days 
after the public;ltlon of findings and recommendations from the fact-finding 
panel or the collective bargaining agreemsnt, if one exists, has expired, 
then the ... public employees other than those listed in division <Dl<ll of 
this section have the right to strike under Chapter 4117. of the Revised 
Code provided that the employee organization representing the employees has 
given a ten-day prior written notice of an Intent to strike to the public 
employer and to the board .... " 

~l 

PW"'WT 
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By maximizing the weight of the statutory striKe definition and 

minimi?lng the weight of the Act's policy objectives regarding strikes, the 

Board's newly-inaugurated "b~lanclng" process In Beaver effectively lead to 

the result that Intermittent strike activity was protected undtr th~ Act <as 

long as It Is ''simple and clear" and not ''elaborate,'' ''compl~x." or 

"intricate") . .Tne Board had taken an approach exactly the reverse of the 

one previously used, whereby the strike definition was not a factor and the 

Act's policy objectives held sway in determining whether padicuhr strikes 

were not authorized under the Act. 

Wd no longer consider th;; Beaver balancing process to be viable for 

making determinations p~rsuant to R.C. §4117 .23<A> of whether a strike is 

not authorized under Chapter 4117. The correct focus, we believe, must be 

on the Act's policy objectives as to strikes, not on- the statutory strike 

definition. The strike definition was enacted just to assist the SERB and 

the courts in identifying strike activity which the legislature wished to 

prohibi~. Considering the legislative history of the Act and the 

circumstances under which it was enacted, lawmakers could not possibly have 

envisioned the strike definition b~•ng used to legalize "slowdowns" or 

partial or intermittent strikes. MoreovH, whatever the Intended purposes 

of R.C. §4117.0l(H), legalizing intermittent strikes simply does not square 

with the legislature's and the Act's overall policy objectives concerning 

strikes. 

Many roads lead to the conclusion that R.C. §4117.01<H> was designed 

solely to assist tt.e SERB In identifying strike activity which the 

legislature wanted to prohibit. For one, the definition contains a specla.l 

proviso stating that "(sJtoppage of work by employees In good faith ber.ause 
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of dangerous or unhealthful working condltlons at the placa of employment whlch are abnormal to the place of employment shall not be deemed a strike." <Emphasis added.) The legislature would not have included this proviso unless R.C. §4117.0l<H> was meant to define ~he word "strike" for purposes of the Act's Erohlbitlons against strikes. 
Relatedly, in keeping with the Act's limited right-to-strike objectives, numerous Revised Code sections prohibit striKes in a variety of circumstances: besides R.C. §4117.23, see R.C. §4117.11<3><5> and (8), §4117.14(8)(3), §4117.15<A>, and §4117.1B<Cl. To achieve uniformity, the different enforcement authorities for these sections - the SERB and the courts - needed guidance as to what sort of activity might constitute a prohibited ''strike'' within the meaning of the sections. So, the legislature supplied a strike definition. On the other hand, was a statutory strike definition needed before public employees could engage in a strike pursuant to R.C. §4117 .14<D><2> 1 We suspect not. The Act already grants them a right to engage in concerted activities for the purpose of collective bargaining or other mutual aid and protection. See R.C. §4117.03(A)(2). Lastly, we observe that the language of R.C. §4117.0l<H> appears to be similar to the definition of "strike" In the former Ferguson Act. •• The 

20 The Ferguson Act provided, at former R.C. §4117 .Ol<A>, that "strike" 
means "the fa i1 ure to report for duty, the willful absence from one's 
position, the stoppage of work, or the abstinence In whole or ln part from 
the full, fa1tt1ful, and proper performance of the duties of employment, for 
the purposes of Inducing, influencing, or coercing a change In the 
conditions, compensation, rights, privileges, or obligations of 
employment .... " However, the General Assembly designed R.C. §4117.01<H> 
and §4117 .23 to be a more effective strike deterrent than was the Ferguson 
Act. See n.lO, supra. 

\~ 
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Ferguson Act prohibited, and providPd penalties for, strikes as defined in 

that statute; the strike definition ~1as used solely for that purpose. The 

collective bargaining legislation which replaced the Ferguson Act also 

prohibits and provides penalties for strikes. Especially in view of the 

many provisions of the Act prohibitin~ strikes, legislators reasonably would 

have understood that the strike definition was to function In the same way 

as it had under the Ferguson Act. 

Not~Vithstanding R.C. §4117.0l<H), however, we do not believe the General 

P.ssembly intended to authorize intermittent strikes, since doing so 

undercuts the very objectives which it worked to achieve: promoting 

voluntary >ettlements and preventing strikes, a right to strike only as a 

last resort and then only under limited circumstances, and giving public 

employers the freedom to continue services as they see fit during a strike. 

Further, authorizing intermittent strikes disserves the Act's policy 

objecti11e .;;f ~reventing parties from unilaterally rtictating the terms and 

conditions of employm~nt. 

In the first place, the National Labor Relations Board (NLRB> has long 

held intermittent strikes to be outside the protection of the National Labor 

Relations Act <NLRA), which govern• private-sector employees. The Ohio 

General Assembly piainly endeavored to give public employees a right to 

strike which was more limited than that possessed by their private-sector 

counterparts. <Indeed, tha.t is fundamental to the notion of a limited right 

to strike; lt is limited as compared to the private s~ctor.> If the 

intermittent strike is not protected activity for private-sector employees, 

then the General Assembly certainly liOUld not have made it protected 

activity for Ohio's public employees. 
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Second, the reasons that intermittent strikes are not protected under 

the NLRA apply with equal, If not greater, force to R.C. Chapter 4117. In 

Joh11 S. Swift Co., 124 NLRB 394, enf'd. In part, 277 F. 2d 5t.l C7th Cir. 

1950), the NLRB reasoned that 1;hen employees engage in repeated work 

stoppages limited to a portion of the working day, they are plainly 

unwilling to assume the status of strikers- a status contemplating a risk 

of rep 1 acement and a 1 os s of pay. See Po 1 ytech, Inc:, 195 NLRB 695, 696 

<1972). The principle is that employees cannot properly seP.k to maintain 

the benefits of remaining in a paid employee status while refusing, 

nonetheless, to perform all of the work they were hired to do. Id. 

The same principle extends to Ohio's public-sector Act. Before they 

strike, public employees must be prepared to assume the worst risks of 

striking and a loss of ill pay and employer-paid b~nefits. They cannot try 

to maintain the advantages of remaining in a paid employee status while 

refusing to perform all of the work they were hired to do. Holding 

otherwise would fly in the face of the Act's policy objectives. If publi~ 

employees could strike intermittently and thereby lessen the risks of 

striking by remaining in paid employee status, they would be more inclined 

to strike than otherwise and would experience less economic pressu1·e to 

settle, leading to an overall prolongation of disputes.'' The Act's 

strike objectives do not countenance either result. Neither does the Act's 

''There is less economic pressure to settle on intermittent strikers 
who know they are guaranteed work with their employers (during hours they 
themselves setl than there is on full strikers who give up paid employee 
status and must derive income from other sources during the labor dispute. 
The lesser the economic pressure on strikers, the greater the likelihood 
that the dispute will continue ~ach day without settlement. 
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policy of encouraging the parties to resolve their differences through 
negotiations and voluntary settlement. 

Interm1ttent strikes do not recel ve protection under the NLRA because 
they permit employees and unions unilaterally to determine the:r schedules 
and hours of work. Hence, In Valley City Furn1ture Co., 110 NLRB 1589 
<1954), enf'd., 230 F. 2d 947 <6th Cir. 1956), the NLRB characterized a 
regular daily strike of one-hour duration as an unprotected strike. The 
NLRB said: 

The vice in such a strike derives from bio sources. First, the Union sought to bring about a condition that would be neither strike nor work. And, second, in doing so, the Union in effect was attempting to dictate the terms and conditions of employment. Were we to countenance such a strike, we would be allowing a union to do what we would not allow any employer to do, that is to unilaterally determine conditions of employment. Such a result would be foreign to the policy objectives of the Act. IQ. at 1594-5. 

We agree with this reasoning and do not believe employee organizations 
should be permitted to dictate the terms and conditions of employment with 
an intermittent strike. A public employer is not required to alter and 
adjust its operating schedules and hours to the changing whim which may suit 
the strikers' or em"loyee organizations' purpose. See Honolulu Rapid 
Transit Co., Ltd., 110 NLRB 1806, 1809 (1954>. 

Finally, intermittent strikes are not authorized under Ohio's Act 
because they would place within an employee organization's discretion the 
employer's abi 1 i ty to remedy service disruptions by hiring 
replacements. 22 If intermittent strikes were protected under the Act and 

''The Board does not hereby decide or even suggest that it has decided whether employers have the right to permanently replace strikers under the Act. 

&I U!HB • All 
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the employee organization called one, the employer could not hire a 

replacement for each striker, but only a second paid employee to finish the 

rest of the work which the striker was supposed to do. 

The employer might have good reason to want to remedy the disruption in 

serv~ces by hiring replacements," but could not do it - even if the 

intermittent strike were as disruptive as a full strike.•• On the other 

hand, if the employee organization had called a full strike, no one would 

deny that the employer could hire replacements. 

Therefore, bringing intermittent strikes within the Act's protection 

would enable employee organizations to cau~e the same disruption in services 

as occurs with a full strike while denying employers an effective tool for 

countering the disruption: hiring replacements. That contravenes the Act's 

policy of minimizing the disruption of services a~d allOiiing employers (not 

employee organizations> to decide ho\; best to remedy service disruptions 

occasioned by a strike. More importantly, the prohibition of intermittEnt 

or ''partial" strikes protects the public interest as well. 

23 ~or various reasons, the employer might not want or be able to hire a second paid employee for each striker. For instance, in circumstances where administrative resources already are stretched thin, the employer might not want the administrative burden of having to employ two employees to perform the work that each striker used to perform. Or, the employer might prefer to hire replacements because doing so maintains higher quality or better continuity of services. Or, the employer might find it easier to hire replacements than second paid employees because anything less than regul;u work hours <as would occur with an intermittent strike> is not attractive to individuals who know they may have to cross a picket line in order to report to work. 
24 The SERB has re:ognized that intermittent strikes can disrupt services as much as full strikes. rn Beaver, supra, it said, "Neither is the action seen to be any more diHuptive than a strike where total services are withheld." SERB 90-001 at 3-3 <emphasis added). 
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Accordingly, we determine that intermittent strikes per se are not 

authorized under R.C. Chapter 4117. Case-by-case determination of whether 

intermittent strikes are not authorized - based on whether the strike action 

is "simple and clear" or instead, "elaborate," ''complex," or "intricate"-

is not a viable or predictable method. And, the Beaver "balancing" process 

gave short shrlft to the dispositive question: are intermittent strikes at 

war with basic policies of the Act? It is these policies - supported by the 

Act's legislative history, the circumstances in which it was enacted, and 

the SERE's own decisions -that matter most. Intermittent strikes by nature 

1~ork against quintessential policies of the Act: promoting voluntary 

settlements and preverting strikes, granting a right to strike only as a 

last resort and then only under limited circumstances, allowing public 

employers the freedom to continue services as they see fit during a strike, 

and prohibiting parties from dictating the terms and conditions of 

employment. 

Pottenger, Vice Chairman, concurs. Sheehan, Board Member; dissents. 

0548B:DO/jlb:7/18/91 :f 
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I concur with the majority that the job action pursued by Ohio Council 

8, American Federation of State, County and Municipal Employees, AFL-CIO, 

Local 2696, <Union) at thg Summit County Child Support Enforcement Agency 

<Employnl, Case 91-STK-04-0002, Is a strike and ls autt.orlzed. However, 

for the reasons adduced below, I respectfully diHent from the majority's 

view that the Intermittent strike Instituted at the Summit County Department 

of Human Services <Employer), Case 91-~TK-04-0001, by the Union constitutes 

a per se violation of O.R.C. 4117. 

O.R.C. §4117.0l<Hl defines strike as: 

''Strike" means concerted action in falling to report 

to duty; willful absence from one's pos" ion; stoopage of 

work; slowdown, or abstinence in whole or in part from 

the fu 11, fa lthfu 1, and proper performance C'' the dutl es 

of employment for the purpose of inducing, i nfl uencl ng, 

or coercing a change in wages, hours, terms and other 

conditions of employment. Stoppage of work by employees 

In good faith because of dangerous or unhealthful working 

conditions at the place of employment which are abnormal 

to the place of employment shall not be deem~d a strike. 
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The evident Intent of the strike definition In O.R.C. §4117.0l<H> Is to 

enumerate those job actions that are to be considered wor 1. stoppages for the 

purposes of the Act. Had the framers of the statute Intended only the 

so-called "traditional" strike to be so considered, they would not have so 

carefully enumerated the variations. From this flow two effects: ~mployees 

are prevented from engaging In intermittent job actions under circumstances 

In which a strike would be Illegal; and employees are permitted to engage In 

Intermittent job actions under circumstances In which a strike Is legal. 

The policy of bala~clng the statutory definition of a strike with 

Inherent legislative control objectives was reaffirmed In re Beaver Local 

School Olst. Bd. of Ed .• SERB 90-001 n-26-90>. The majority sees this as a 

radical departure from the Board's own tradition of using the Act's policy 

objectives concerning strikes to guide It In determining whether particular 

strikes are not authorized unaer the Act. 

The majority is wrong. 

In Fort Frye Local School Dist .. SERB 87-021 <11-5-87>, SERB found a 

strike to be unauthorized because the notice was simply not specific enough 

with respect to the Intended strike action as described in O.R.C . 

. §4117.0l<H}. Fort Frye does not Ignore the definition of strike in O.R.C. 

§4ll7.0l<H). On the contrary, Fort Frye specifically acknowledges the 

garden variety of strike action the legislature enumerated. The single 

demand made In ForLl.ill was that the required ten < 10) days not! ce of 

strike be specific not only in setting forth the time and place the strike 

would occur but also setting forth the strike action Intended - whether it 

was In whole or abstinence In part. 
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In other words, Fort~ does balance the legitimate strike action as 

described In the strike definition In o.R.C. §4117.01<Hl with the policy 

objectives of specific notice by requ~sting a notice specifying the type of 

strike action. 

Similarly, Groveport-Hadison Local School District Bd. of Ed.< SE~B 

89-002 (1-27-89> was also a balancing act. The statutory language of 

§4117.0I<Hl wos ~Jlecifical~:t dealt with in the B.)ard opinion. The Board, in 

that opinion, observed: 

Is the intermittent strike statutorily proscribed? Tne 
language of O.R.C. §4117.0l(H), ~n pertinent part, 
provides for "[AJbstinence in whole or in part from the 
full, faithful and proper performance of the duties of 
employment.... This is a case of first impression but a 
reading of this provision, on its face, would permit such 
action. 

The Board, however, did not reach any decision on the Intermittent strike 

issue because of the complexities of that specific job action. The in and 

out, off-and-on coming and going of teach~rs throughout the day at different 

times at diffe•·ent buildings was uncontrollable. Equitable balance between 

the statutory language and the legislative control objective In such a 

situation resulted In the finding that the strike was unauthorized. 

Again, In Groveport-11adison, the statutory definition of the strike was 

not ignored and balancing of the strike action wlth policy objectives was 

clearly observed. 

Beaver was a clear continuation of the app.licatlon of the balancing 

policy. il1e action lias quite simple. The Employer was properly noticed and 

the intermittent strike was very well defined and limited. The employees 
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worked one ··1alf day and were on strlke one-half day. The strike notice was 

clear and the conduct of the strike straightforward, thus providing the 

Employer ample opportunity to establish any damage control measures at his 

disposal. In this case. balancing the statutory language with the 

legislative control objectives lead to the finding that the strike was legal. 

An Interesting aside occurred In Beaver. Following the lockout of the 

strikers by the Beaver Board of Education, a delegation of parents called at 

the SERB office; In Columbus. The parents asked SERS to order the schools 

reopened so the intermittent strike could continue until the parties 

resolved their differences and a settlement was reached. The reasoning 

behind the parents' request was their firm belief that their children were 

far better served with half-day classes taught by their regular classroom 

teachers than with no school at all or with full-day sessions In the 

custodial care of substitute teachers. 

It must be emphasized again and again that until the Instant case, SERB 

rlever ignored the statutory definition, and with good reason. Statutory 

definitions cannot ~e ignored and must be given great weight. As the 

Supreme Court sai.d in Ohio Civil Rights Commission v. Parklawn Manor, (1975) 

70 0.0.2d 148, 41 O.S.2d 47: 

The rule is well es~abllshed that the General Assembly's 
own construction of its language, as pro·1ided by 
definitions, controls In the application of a statute. 
This definition will be given great weight against any 
claim that application of the statutory definition 
defeats the genera 1 purpose of the statute. C citation 
omitted.> 

The General Assembly defined "strike" In O.R.C. §4117.01(H) to include 

abstinence in part. This is the General Assembly's own construction of its 
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language and, thus, wl1en the word "strike" appears in §4117.14, the General 
Assembly's own definition controls. The majority has no mandate to decide 
that the General Assembly did not really mean what It said. 

Moreover, the majority's interpretation that the comprehensive statutory 
strike definition was meant to apply only to situations where strikes are 
prohibited <as In the case of safety forces) and not in a sltuatlon where 
strikes are legal has to be rejected. This Interpr-etation leads to the 
conclusion that the word "strike" as It appears In §4117.15 <where ~trikes 
are prohibited) and the 110rd "strike" as It appears In §4117.14<0)(2) <where 
strikes are alloY~ed> have two different meanings. This Is an unacceptable 
Interpretation of a statute, especially where §4117.01, which Includes the 
strike definition. begins wit~ the words, " ... as used In this chapter." 
<Emphasis added.) Thus, whenever the word "strike" appears anywhere in 
Chapter 4117, it should be used as defined in §4117.01(H). 

Today the majority legislated §4117.0](H) out of the statute and by 
doing so clearly exceeded its authority and abused its discretion. 

The majority cites long and fascinating excerpts from Go~gwer News 
Service RS leolslative history for the purpose of O.R.C. §1.49(C). Gongwer, 
which has been in e•lstence since 1906, has never been considered 
legislative history. As a matter of fact, the Ohio Supreme Court In State 
v. Dlcklnsen, 57 0.0.2d 255, 28 O.S.2d 65 (1971> said: 

Further, since no legislative history of statutes Is maintained In Ohio, we must look to the source of the statute and to judicial pronouncements to determine the meaning of the word in question. 

Comml s sl on meetings, as reflected In offIci a 1 ml nutes, were accepted as 
legislative history: <Brechele v. Sandusky, <1979> 75 0.0.2d 15, 46 0. App. 
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2d 4, as were various forerunners, amendments, recodlfications and 

development of certain statutes recorded In various House Bills, Senate 

Bills and Amended Bills. E,ylant v. Pylant, <l978l 15 0.0.3d 407, 61 0. App. 

2d 247. 

Gon.gwer, like the city newspaper, Is not legislative history for 

statutory interpretation purposes. 

I as·ee with the majority that strikes In Ohio are limited Indeed. But 

the limitation has to do with who can strike, notice requirement, and 

timing, i.e., whether the dispute resolution procedure has been exhausted. 

However, strikes are not so limited in the type of action allowed. The 

legislature specifically allowed a garden variety of activities in its 

strike definition. 

It is not surprising that at the time strikes were prohibited in Ohio 

ther2 were more strikes than now. It should clearly demonstrate that when 

employees are given tools to take charge of their destiny and a fair forum 

to adjudicate their problems, they wl 11 behave responsibly. But wlthout 

such a forum, people get desperate and strike even when strikes are 

prohibited and penalties severe. The lesson is that strikes have to be 

legal and ha 11 e some teeth. The le·JiSlature limited the stril\es in one way 

and comprehensively defined them in another. This I~ where the balance 

rests. The majority today changed the balance. This Is not a wise policy. 

Moreover, it defies any reasonable Interpretation of the statute. 

SERB's experience with strikes is limited Indeed. But from the limited 

experience, one could conclude that the intermittent strike, as permitted In 

Beaver, Is no more disruptive to the employer's mission and to the public 

-5o.·. 
. ... ,, 
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Interest than the so-called traditional strike. In fact. if the parents In 

Beaver are to be heeded, intermittent strikes may, under certain 

circumstances, be less disruptive than the traditional strike. 

0538B:WMPS/jlb:7/16/9l:f 
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