
STATE OF OHIO STATE EMPLOYMENT RELATIONS BOARD 

In the Matter of 
Western Reserve Transit Authority, 

EmplJyer, 

and 

Amalgamated Transit Union, Local 272, 
Employee Organization. 

CASE NUMBER: 90-STK-04-0004 

lSSUANCE OF OPINION 

SUIB ONNWH 90-0 0 7 

Before Chairman Sheehan and Board Member Latan~: April 5, 1990. 
On April 5, 1990, pursuant to Ohio Revised Code (O,R.C.) §4117.23, the Board issued its determination in this case. The opinion relating to and referenced in that determination is attached. 
SHEEHAN, Chairman, and LATANE, Board Member, concur. 

WILLIAM P. SHEEHAN, CHAIRMAN 

I certify that this document was filed and a copy served upon each p1rty on this ;;;;_:y::J day of 1bAm ea . 199o. 
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STATE OF OHIO 
STATE EMPLOYMENT RELATIONS BOARO 

In the Matter of 
Amalgamated Transit Union, Local 272, 

Employee Organization, 

and 

Western ResPr Te•••it Authority, 

r.mployer. 

CASE NU~IBER: 90-STK-04-0004 

DETERt~ INA Tl ON 

SBJB OPINION 9 0 - 0 0 7 

BeforB Chairman Sheehan and Board Member Latan~: April 5, 1990. 
This case comes before the State Employment Relations Board (SF.RR) upon the Request for Determination of Unauthorized Strike filed by the Hestern Reserve Transit Authority (Employer) on April 4, 1990, at 9:57 a.m. SERB is required, pursuant to Ohio Revised Code (O.R.C.) §4117.23, to issue its determination ~lithin seventy-two (72) hours. 
Upon consideration of the original filings, stipulations, proffered evidence, exhibits and arguments of counsel, the Board finds that the action described here, which constitutes the issue at hand, is not a strike and does not fall within the purview of O.R.C. §4117.23. Consequently, the Request for Determination of Unauthorized Strike is dismissed, 
~n opinion will follow. 

It is so directed. 

SHEEHAN, Chairman, and LATANE, Board Member, concur. 

~l!tt •• -Q~. 
IHtlrAM P. ~AEEHAN, CHAIRMAN 

I certify that this document was filed and a copy served upon each party 
on this .5"tJ. day of C~S2 , 1990. 
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Sheehan, Chairman: 

STATE OF OHIO STATE EMPLOYHENT RELATIONS SOARD 

In the Matter of 
Amalgamated Transit Union, Local 272, 

Employee Organization, 
and 

Western Reserve Transit Authority, 
Employer. 

CASE NUMBER: 90-STK-04·0004 

OPINION 

I. 

SfllB OPINION 9 0 - 0 0 7 

This case comes before the State Employment Relations Board (SERB or 

Soat·d) upon the ReQuest for Determination of Unauthorized Strike filed by 

the Western Reserve Transit Authority (WRTA or Employer} at 9:57 a.m. on 

April 4, 1990. Pursuant to Ohio Revised Code (O.R.C.} §4117.23, SERB is 

required to issue its determination within seventy-two (72) hours of receipt 
of such request. A hearing was conducted by this Board on April 5, 1990, 

beginning at 2:00 p.m. Evidence presented consisted of original filing, 

stipul~tions, proffered evidence, exhibits and arguments of counsel. 
The parties agreed to the following stipulations: l. The Western Reserve Transit Authority ("WRTA"l is a 

"public employer" as defined by O,R.C. §41l?.Ol(B). 2. The Amalgamated Transit Union, Local 272 ("ATU") is an 

"employee organization" as defined by O.R.C. §4117.01(0), 
3, WRTA filed a Request for Determination of Unauthorized 

Strike with the State E1nployment Relations Board ("SERB") 

on April 4, 1990, 
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4. O.R.C. §4117.0l{H) states in pertinent part as follows: 

Strike means concerted action in failing to report to 
duty; willful absence from one's position; stoppage of 
work; slowdown, or abstinence in whole or in part from 
the full, faithful, and proper performance Qf the 
duties of employment for the purpose of inducing, 
influencing, or coercing a change in wages, hours, 
terms and other conditions of employment. 

5. \iRTA and ATU were signatories to a collective 
bargaining agrement [sic] effective from July 1, 1988 (,lt. 
Exh. A). That agreement provides at Article V(J) as 
follows: "It shall be optional with the regular operators 
whether or ~ot they work ov~rtime." 

6. No written notice of intent to strike has been given to 
WRTA or SERB by ATU. 

7. Since approximately Februar-y 22, 1990, no members of 
ATU have signed uo to perform additiona 1 overtime work on 
days that they were scheduled to work an ordinary shift. 
However, members of ATU continued to si~n up for and accept 
overtime assignments on their scheduled days off. All 
overtime work performed is compensated at time and a half. 

8. Since ~larch 17, 1990, no ATU members have signed up to 
pet•form overtime work on scheduled days off. 

II. 

The issue in this case is whether the failure of employees to volunteer 

for overtime work constitutes a strike. 

O.R.C. §4117.0l{H) defines a strike as " ••• concerted action in failing 

to report to duty; willful absence from one's position; stoppage of work; 

sl01~down, or abstinence in WhGb or in part from the f~l1. faithful, and 

proper performance of the duties of employment for th~ purpJse of i~ducing, 

i nfl uenc ing, or coer·c i ng a change in wages, hour·s, terms and other 

conditions of employment •.•• " 

The parties' collective bargaining agreement specifically provides that 

"it shall be optional with the regular operators whether or not they work 
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overtime." 1 WRTA admitted it had no authority under the contract to order 

P.malgamated ·rransit Union, Local 272, (ATU) employ~es to work overtime. A 

"duty" or "duties of employment" as used in O.R.C. §4117.01(H) cannot be so 

broadly construed as to render obligatory what the parties in their contract 

specifically dP.signated as optional. 

~lhen a collective bargaining agreement explicitly provide~ employees 

with the right of cho1ce in respect to certain work, exercising that choice, 

regardless of what the choice may be, cannot be considered a violation of 

"the full, faithful and proper performance of the duties of employment" 

under O.R.C. §4117.0l(H), and hence is not a strike. In the case at issue, 

the collective bargaining agreement gives the regular operators the option 

to work overtime. E~ercisir.g this contractual o~tion, wh~ther by 

vo 1 unteeri ng to work overtime or by refraining from doing so, comp 1 i es with 

the duties of employment as agreed by the parties in their contract and, 

thus, cannot constitute a strike. 

There were no allegations that the employees failed to report for their 

regular ~hifts 11or that they perft'rmed their duties in less than an 

acceptable fashion. Their required duties were fully discharged and there 

was no "abstinence in whole or in part" from their regular assignments. 

WRTA argued that even though overtime is voluntary under tha contract, 

the absence of employees to work overtime constitutes a strike since it has 

been past practice for the drivers to sign up for overtime work. This 

argument is not we: 1 taken. Even if it has been past practice for the 

lstipolation No. 5 anrl Jt. Exhibit A, Article V(J). 
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OPINION Case 90-STK-04-0004 Page 4 of 4 

drivers to sign up for overtime work, it was always voluntary and done by choice. Thus, the element of choice, which includes the optio~ not to sign up for overtime work, is as much past practice as the signing u~r. To define the employees' exercise of choice as a strike action might res·1lt in coiTIJiitting them to perform optional overtime work or subjecting them to possible punishment for withholding a service they were under no oblig~tion to give. 

For the reasons addres•er; above, the Board finds that the action alleged in this charge does ."ct r:0nstitute a strike. In the absence of a strike action, the request for an unauthorized strike determination is denied. Latan~, Board Hember, concurs. 
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