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STATE Of OHIO STATE EMPLOYMENT RELATIONS BOARD 

In the Hitter or 
State Elployment Relations Board, 

C»~~Pialntnt, 

v. 

'" ,, 

Vandalia-Butler City School DIJtrlct Board of EducatiOn, 
Respondent. 

CASE NUMBER: 86-ULP-06-0194 

OPINION 

Sheehan, Chairman: 

I. { 

The following Is a capsullzatlon of the facts rtltnnt to the Issues 
" 

~ judice. The reader Is directed to the Hearing Officer's Proposed Order of January 23, 1989, for a full compilation of the facts, which are Incorporated herein by reference. 
The Issues In the casa arose durl ng the negotltltlon of a succ;tssor collective bargaining agreement between the Ohio Association of Public School Employees/AFSCME, AFL-CIO C~PSE> 1nd the Vandalia-Butler City School. District Board of Education <Respondent or Emplpyer>, Negotiations· c011111tnced In April 1985 and continued through 5 or 6 negotiating seulons concluding with a session on Junt 14, 1985. 1 After a mutual agree .. nt as 
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'Finding of Fact <F.F> II. References to the transcrtpt,':. ex~lblts'; ·". 1 stipulations and/or findings of fact are Intended for convenience only 1nd. are not Intended to suggest that such rtferencfs are the sole support In the tecord for the stated fact. 
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to the lc1ck of significant progress, the parties requested assistance fr0111 

the Federal Mediation and Conciliation S11rvlce.a Mtdlatlon was utilized 

fr0111 July 1985 through October 1985. In November 1985, the negotlatln'J 

te11ms notified the Employer that they wen~ at "IMPUse". • Mediation was 

again utilized, but to no avail, and the Union sub•ltted a Notice of Intent_. --
to Strike on F~bruary 25, 1986. Subsequent _to the notice but prior to the 

beginning of the strike, the Respondent's Superintendent wrote a letter 

<March 6, 1986 letter) which was delivered directly to b&rgalnlng unit 

members. The letter contained a sunmary of negotiations. However, the 

letter also contained comments by the Superintendent to the effect th&t 
/ . 

OAPSE might not present the Employer's latest proposal to t,he elllploytts and 

' 

that the employees should "not allow themselves to be led to a strike" 

<emphasis added>.• Additionally, the Superintendent Invited ·_the 

bargaining unit members to contact the administration directly. to discuss 
. ' 

this Information. A second letter <March 12 letter> was mailed directly to 

the employees on March 12, 1986, subsequent to the beginning of the strike 

on March 10. The second letter was to Inform the striking employees ttiat 

their Insurance benefits had been cancelled the day the strike began. • 
(' 

.. 1 

'This request was made pursuant to the parties' agrttd dispute 

settlement procedure which supplemented the statutory procedure set forth tn 

O.R.C. §4117.11, See Article lli, Exhibit A, the parties' tolltctiY't 

bargaining agreement. 

*F.F. #1 

•rranscrlpt <T.> p. 26; SERB Exh. 3. 

'F.F. 17; SERB Exh. 4. 
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' .. 

The strike ended and employees returned to work on Harch 31, 1986. on 
April 22, 1986, the Employer unilaterally Implemented changes In the ter111s 

and co~dltlons of employment of bargaining unit 1111mbers. lhe Elllployer's 

position was that there had been no progress In negotiations and therefore 

the parties were at "ultimate Impasse". • On April 23, 26 and 29, 1986, 

the Employer sent letters directly to the employees discussing the 

unilateral Implementation of the last best offer.' 

On June 2, 1986, OAPSE filed an Unfair Labor Practice Charge against the 

·· Respondent alleging violations of Ohio Revised Code <O.R.C.) §4117.1HA)(l>, 

(A)(2), <AH3l, <A><S> and (A)(8). 1 On Harch 19, 1987, the State 

Employment Relations Board <Board or SERB> determined that there was 

:;:) probable cause to believe that the Respondent had c0111111tted an unfair labor 

practice. SERB Issued a Complaint against the Respondent on June 8, 1987, " 

. 
~ 

'~ ~'JJ·, ., 

alleging violations of O.R.C. §4ll7.11<A)(1), <A><2>, <A><J> and <A><S>. A 

hearjng was held on September 9 and 10, 1987, when testimony and documentary 

evidence was presented regarding relevant Issues. 

II. 

The Issues In the Instant case are: 

1) Hhether Respondent's stateiHnts relating to future 
employment and loss of benefits, as well IS Its 
attempt to cancel the health Insurance, constltutlts 
Interference, restraint or coercion In violation of 
O.R.C. §4117.11(Al(l). 

'Respondent's Post-Hearing Brief, page 17. 

'F.F. #10 

'All reference to statutes will be to· the Ohio Revised Codt Chapter 
4117, unless otherwise noted. 

', .. '· ·: . 
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Z> Whether the Respondent's direct COIIIIIIUnlcatfon with employees represented by the Union, u well as the unllate~·aJ Implementation of Its final offer, constl tutes violations of o.R.C. §4117 .11 CA)(t>, <~><2> and <A><S>. 
3> Whether the Respondent's transfer of certain employees ll!llledlatety subsequent to the end of the strike, as well as Its refusal to subsequently employ substitute food service employees who honored the strike, constitutes discrimination In vlolatlo,, of O.R.C. §4117.ll<Al<l> and {A)(3). 

III. 
The Hearing Officer set forth In his Conclusions of Law: 

J. The Vandalia-Butler City School District Board of Education Is a "public employer" within the ~~~eantng of §4117 .OHB>. 
2.. The Ohio Association of Public School EmployeesiAFSCME, AFL-CIO, Is an "employee organization" within the meaning of §4117.01(0). 
3. The Respondent's statements to bargaining unit employees on March 4 and 7, 1986, relating to future employment constl tute Interference, restral nt, and coercion In violation of O.R.C. §4117.11<Al(1). 

4. The Respondent's direct c011111unlcatlons with bargaining unit employees b) letters and "su~~~~~arles" dated March 6, 1986, March 12, 1986, April 23, 1986, and April 25, 1986, as well as Its Implementation of Its final offer, do not constitute violations of §§4117.11(A)(J), (Al(2l, or <A><S>. 
5. The Respondent's transfer of. striking bargaining unit el!l)lloyees lllllledlately subsequent to the end of the strike constitutes a vt· · .,tlon of §§4117.11<A><1> and <A><l>. 

The Board adopts Conclusions of law 1, 2, 3 and 5. For rtasons adduttd below, the Board rejects the Hearing Officer's Conclusion of t~\t NO. 4, which found that the Respondent's direct communication with bargaining unit 
,. 

employees by a letter dated March 6 did not constitute violations of §4117.1HAl<1l, <AH2> or <M<Sl, and that the letter of March. 12 did not 

•·.·' 
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constitute violation of O.R.C. §4117.11<AHD. The Board finds that 

violations of these sectlors of the statute did, lri fact, occur. 

IV. 

A. 

In respect to the March 6 letter, the Board recently dea 1 t wl th the 

Issue of direct dealing In In re Findlay City School Dlst. Bd. of Ed., SERB 

88-006 <5-13-88) and In re Mentor Exempted VIllage School Dlst. Bd. of Ed., 

SERB 89-011 (5-16-89). In Findlay, the Board stated: 

By dealing directly with the el!lployees and circumventing 
their representative, the Respondent not only breached 
the rules and terms of the relationship, but also 
undercut the status of the exclusive representative, 
potentially lmpal~lng [the Union's] relationship and 
effectiveness with the employees It represents. 

In finding no violation In the Instant case, the Hearing Officer 
,, 

reasoned that Findlay was distinguishable because "non~! of thi, 

correspondence was an attempt to solicit Input fl ):: bargaining unit 11tmbers 

regndlng a· mandatory subject .... "' Thls reasoning Ignores a cruel~! 

fact that Respondent Super! ntendent' s action In the March 6 letter I nvl ted 

the employees to discuss negotiations directly with the School Board 

Administration. These negotiations concerned mandatory subject-s of 

bargaining. Furthermore, the reasoning In FindlaY cltlrly follows t~at Qf 

the National labor Relations Board <NLRB> In General Electric, 150 NLRB 192, 

57 LRRM 1491 <1964> whert It was found that direct dealing occurs when thtrt 

Is an attempt "to deal with the union through the t!llployees, rather than the 

enployees through the union." Findlay Is Indeed applicable to the case at 

hand. 

'Hearing Officer's Proposed Order, p, 8. 

" ' 

' ·~· .. 
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The Hearing Officer also distinguished the Instant case fr0111 Men'tor, 

SUJ!ra, on the buts that there wu no "Notlct of Intent to Strlkt" Issue~ In , 
.. 

thlt case. The mere presence of a strike notice In no way affects tht 

status of the parties' negotiations. A strike notice Is nothing 1110re than 

the fulfillment of a statutory obligation placed upon a union before a. job 

action can be Instituted. The Intent of such notice IS to alert tht , 

employer In advance of the contemplated action. Seldom, If e~tr, Is ,. 

bargaining Interrupted or curtailed following a notice to strike. Hart 

often, negotiations are accelerated and the periO\I of time betwttn the 

Issuance of the notice ;md the Intended date of strike Is one of Intensified 

and productive negotlfctlons and, thus, not surprisingly, statistics show 

:) that a great majr>rlty of strike notices are not followed by 1 strike.•• 

Thus, a notice to strike does not constitute an Impasse ill se lrf 
' ' negotiations.'' In the case at hand, bargaining not only contlnl!td. af.ttr 

the strike notice was Issued but persisted even after the strike began, 

hence, under the facts of this case, the March 6 letter was sent In t'ht "'· 

midst of negotiations.'' 

.,,· 

. '. ,, 

" 

In !!!.!!!2!:.• supra. the Employer sent a "Negotiations Report" directly to 

bargaining unit employees explaining the status of negotiations, ·etc. In 
. ,,,&_'• 

"SERB Bureau of Mediation Statistical Report "Ohio Strlkt Activity, 
Strlkt NotIces Ftled 1984 - Present <01103/90>." 

11 "Impasse" Is used frequently In the statutory procedure to l~dlcatt 
the tllllt for advance~~~ent to the next step of tht procedure •. 'ltowtvtr, tht 
term 1111puse, as used here, connotes the point In tl1111 "after good fait~ 
negotiations have exhausted the prospects of concluding an agrte .. nt.• Taft 
Broadcasting co., 163 NLRB 475, 478 (1967>. 

''F.F. No. 1; T. pp. 265-268. 

~-~--'. ' ... :;:: ,.,1('_ l , __ •. ·.,,;·_ "'" -
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\.. ' .!<('~· 
'., .i; 

I 

the •report" the Employer expressly acknowledged the Union u the exclusive 

representatlve and the EIIIPloyer's Intention to bargain onlY 11lth th~. Union. 
" 

The •report" contained no edl tor hi c011111entary. Nevertheless, . tht 

c01111unlcatlon 11as sttll held to be direct dealing. ·Those features cited 

above were absent In the Instant case. The letter of March 6 did not 

ackno~tledge the rights of the exclusive representatlve, nor the Respondent's. 

Intention to bargain only with the Union. It also contained a stattMnt to' 

the effect that the Union might n"t sub111lt the t111Ployer's latest proposal to 

the employees and that the employees should not allo11 themselves 'to, be ltd 

•• 1.i ' 
.. \~I 

'.: 
t: 

·-·' 1 . 

. : . 

Into a strike. The letter went on to Invite the tiiiPloyees to dlscun''tl!~. . ·~·~ 
·~ < 

negotiation status and Issues directly with the School Boud ·••. ·. 
'" ""-· . 

Administration." ·-. 

Even If arguably the March 6 letter standing alone 11ere determined to be 

non-coercive and, as the Respondent argues, a licit expression of frtt 

speech, Its Issuance framed between the t11o coercive stateNnts of Ginny 

Brechak, Respondent's Food Service Manager, on March 4 and March 714 would 

sttll cause employees to have 1110re than a little circumspection as to tht 

Respondent's ~etlves and make It a coercive message. A single expression of 

speech should be vle~ted In the context of the totality of conduct and the· 

clrcu•stances under 11hlch It occurred.'' 

"SERB Exh. 3. 

••r.F. Nos. 2, 3 and 5. Thest two coercive stattllltnts to tht 
employees regarding the legality of the strike and the prospect for future 
employ.ent ~ttre found by the Hearing Officer to be unfair labor practices &l 
set forth In Conclusion of La11 No. 3, llhlch IllS &dopted by both the llt3orlt,v , 
and the dissent. · 

"lli• NLRB v. VIrginia Electric lo Power Co., 314 u.s. 469, 
<1941). 

'·; 

·.)' 
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In the InstAnt case, the March 6 letter appealed directly to 'the · 

e~~ployef.s. It disparaged the credibility of the exclusive representative 

and Invited the employees to speak directly to the administration on 

bargaining Issues. The letttr's contents represent 1 classic exa~~ple of an 

E~~~ployer attempting to "deal with the Union through the e~~ployen." . Thus, 

the Respondent's direct communi cation 111th the elftPloyees vii the March 6 

letter clearly constitutes Interference with, restraint and coercion qt 

employees In the exercise of the rights guaranteed them, as 11111 as ref~Ul 

to bargain co11ectlvely with the exclusive representative. The letter. of 

March 6, 1986, Is In violation of O.R.C. §4117. ll(A)(l) and <AJ(5). 

Furthermore, the letter of March 12, 1986, notifying er.!ployees of the: 

cancellation of their Insurance benefits, was fttlslradlng. 
c 

The letter 111s 

mailed directly to the emp!oyees two days after the strike began and one day 

after the parties met with the mediator. The letter noted that the striking 

employees' benefits were cancelled as of March 10, the day the strike 

began. However, the Insurance carrier was not requested to cancel the 

benefits until the Respondent mailed the request on Mar.ch 13. llo~tover, 

,, 

•. i 

. .;., .. , . ' 

' ,1 -~ 

many of the striking employees remained coverf.d through the ttrll of tht ·:, ·" 

strike. The Issue here Is not whether the Respondent had thl right to . 

cancel the benefits, but whether the ·notice ·of cance11atlon was ,1thle1dlng . 

and, therefore, violative of the Act. If the Respondent's sole l'!~en~lon 

was to withhold c0111pensatlon, then doubtlessly 1rwther procedure would, hive 

been used. In light of this procedure 1nd the •lsltldlng content of the 

notice, the Board finds that the letter of March 12, 1986, Interfered with, 

a legal strike and thus violated O.R.C. §4117.11<A>(I). 

.. ,• 
·"··· 

.. - ·, .. , 
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B. 

The Respondent's April 22, 1986, unilateral ll•plementltlon of terms 1nd 

conditions of employment Interfered with, restrained or coerced e.ployee' In 

the exercise of the rights guaranteed In O.R.C. Chapter 4117. This decision 

I~ based on the finding that ultimate Impasse was not reached beuuse the 

Respondent breached the duty to bargain In good faith. 

To support a finding of ultimate Impasse In the case at hand, there must 

first be a finding of good faith bargaining betwttn the parties. This Is 

not the case here. O.R.C. §4117.11<A><S> provides that to refuse to bargain 

collectively Is an unfair labor practice. To refuse to bargain collectively 

Is to breach the duty to bargain In good faith. 

In Mentor, SERB determl ned that an employer's accurate, non-coerc I Yt 

c011111unlcatlon of Its bargaining proposals which wa's sent to Its e~~ployees 

during collective bargaining negotiations constituted direct dealing In 

vlol~tlon of O.R.C. §4117.1HAH5l, which Is the duty to bargain In good 

faith. There was no dissent In this case. In addition, both the Majority 

and the concurring opinions In Mentor agreed that the Mentor ruling Is not a -- -- ,. 
ill!! ruling. Mentor, fn. 9. In other words, all agreed that there Might 

be some cIrcumstances In whl ch an e~~ployer' s accurate, non-coercive 

c011111unlcatlon of Its bargaining proposals tent directly to Its employees may 

not be an unfair labor practice. 

In the case at Issue, the dl ssentl ng opt nlon suggests th1t thit 

clrcumshnce In which direct dealing does not constitute a violation Is when 

a specific point In time Is reached d<trlng the collective bargalnln.g, 

process. At one plate In the dissenting opinion the point In tllllll chosen Is ·· 

the ultimate Impasse. "If a condition of ultl~~ate IMpasse ulsts, as In the 

.. I 

" 

' ., 

'' 

' 

\ ,, 
\ \ ' 
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ca'e at hand, a factual, noncoerclve communication by the eMployer directly 

to the employees must be allowable ••. " <Dissenting Opinion, p. 3>: At" 

another place the point In time chosen Is a point at which a strike Is 

Imminent. " ..• If negotiations have reached a point at which a strike Is 

Imminent, a direct, factual non-coercive communication ... should bt. 

allowable." C!JL.>. And In yet another place, the chosen point In tlllt Is a 
f 

point where, "The parties have reached a stage c011parable to completion of 

factflndlng, and that a strike Is lllllllnrnt." C!JL.>: Since It Is not clear 

what Is "a shge comparable to completion of factflndlng• In a situation 

where the parties operate under a MAD, there Is nothing much to say about· 
f 

that point In time. It Is also net clear at what point "a strike h 

Imminent." The statistics kept by the SERB Bureau of Mtdlatlon shows that· 

more than 82'L of strike notices filed did not result In a strike. Hence, 

the filing of a strike notice Is not a point In time where a strike Is· 
· ... 

Imminent. Again, when Is a strike Imminent and how It Is determined Is not 
clear at all. 

The third mentioned point In time Is when ultimate Impasse ·.txhts. , . . ,. 
Ultimate Impasse Is a legal concept adopted from the private sector. The 

test developed by the NLRB as to whether there Is an ul,tlma.tt l1passe Is 

reflected and approved In the case of American Federation of Television and 
' 

Radio Artist [Taft Broadcasting Co.], 395 F. 2d 622, 628 <D.C. Clr. 1968>, 

1 ·, . 

. . '. 

' ·-~ 

·'.•·' 
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.:·: ., 
:1· .. , 

;'...,.~-. :i...,. .... ·;....;..t:_·,.,. .. :· 

and appears to be whether there Is "no realistic possibility that 

continuation of discussion at that tl111e would have been fruitful." Under ··~ 

NLRB case law the existence of an Impasse Is very much a question of fa~l. 

and many factors are considered In such factual determinations. "The 

bargaining history, the good faith of the parties In negotiations., the 

length of the negotiations, the Importance of the Issue or Issues as to 

whl ch there Is dl sagree~~~ent, the contemporaneous understand! ng of · the 

parties as to the state of negotiations are all relevant factors to be 

considered In deciding whether an Impasse In bargaining exists." Taft 

Broadcasting Co., 163 NLRB 475, 478 .(1967). Thus, an ultl111ate Impasse .Is 
. ,, . 

not a point In time which can be predetermined In theory. It Is 1 cas~, by 

case determination Involving the development of a record with enough factua,l· 

data to determl ne whether at what point good faith negotiations towards 

reaching an agreement have been exhausted. 

The dissenting opinion declared that ultimate Impasse occurred In the 

case at hand. However, there Is nothl ng In the record to support such· a 

declaration. The record, In the case at hand, did not develop an~ factu~l. 

· data to show that when the letter &t Issue was sent to the emp)oyees, the 

parties were at ultimate Impasse. On the contrary, the record clearly shows 

that at the time this letter was sent directly to the employees, tht parties 

were In the midst <Jf collective bargaining negotiations; and there Is no " 
i' ,, 

,_ .. 
fact to support the suspicion that these negotiations were fruitless or that 

the parties had exhausted the prospect of concluding an agreellltnt.. It 
' 

should be strongly emphasized at this point ttiat even the occcrrence of ·a 

,. 

·~.~ 
:,- ·• 

strike does not necessarily mean that negotiations prior· to the strike hiv~. ·· · 

reached an Impasse. See, J. H. Bonete. Co .. Inc., 170 NLRB 1471, 1479 <1!168>~.·.·. 

(\ .. .· .... 
' .,, ,;4 i ... 

~ : 
·~.\.~. 
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where the strike In that case vas found to be no more than a tactic to 

support the bargaining position of the unions and did not establish an 

Impasse In the collective bargaining process. ,See also, Handing Glass 

. '.r ·. ,_ 

',, 
.. ' 

Industries, 248 NLRB 902 0980), where the NLRB concluded that no Impasse ../ 
1·,• ' . .( 

occurred even though a strike took place and a mediator vas called ln. . .. 1 

One last point, the Dissenting Opinion links O.R.C. §4117.21, vhlch 

excludes collective bargaining negotiations from the Sunshine Lav, vlth'.the 

direct dealing Issue, Direct dealing Is not a violation of the privacy,: 

requirement. Direct dealing Is a violation of the duty to bargain In good 

faith which Is essentially a corollary of the employer's duty to recognize 

the exclusive representative, See, the United States Supreme Court _In NLRB 

1'. Insurance Agents' Int'l. Union, 361 U.S. 477, 45 LRRH 2705, 2707 (1960).. 

Thus, 11hether the privacy requirement of §4117.21 ends with the· publication 

of the fact-finder's report or not has nothing to do with direct· dealing•-·, 

The reason for the publication of the fact-finder's report', 'once It has'' been

rejected, Is to pressure both the employer and the union ,to- seriously ,, 
<.· 

consider the rejection since It vlll be open to public scrutiny. Thus, th·e· 

pub 11 cation of the fact-fl nder • s report Is another tool In the statutory 

scheme to achieve an agreement, but It Is not a vehicle to vloiate the 'du~y;;

to negot14te In good faith and to undermine the exclusive bargaining agent. 

As long as the employer has the obligation to recognize the representatlye · 

of Its employees, the ernployer has to bargain In good fllt'h and,·. thl!~ •. 

cannot directly deal with Its employees. As the court said In Generaf 

. ,./·:!. '~·:;:;;s~ 

~g:~ 

Electric Co., 150 NLRB 192., 57 LRRH 1491, 1499 <1964>, the duty of the 

employer to bargain In good faith "requires at .a minimum recognition· ttiat) '. · 
- ' ,.'·... . . . ~:.: 

the statutory representative Is the one vlth vhom It must deal in conductlnf 
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bargaining negotiations, and that It can no longer bargain directly or 

Indirectly with the employees." 

The Minority's analogy to In re City of Lima, SERB 85-042 <9-17-85> ha~ 

no relevancy to the case at hand. ·hi!!!!· 
. ,, 

supra, dea 1 t with the union's 

publl cation of a fact-fl ndl ng panel's report before the Cl ty COUncil voted 

on Its rec011111endatlon. A fact-fl nder' s report Is by Its nature different 
' 

and distinguished from the private and sensitive collective bargaining 

negotiations between an Employer and a union. A fact-finder's report h a 

set of recommendations made by a third party and served upon both the 

employer and employee organizations. By law, pursuant to O.R.C. 

,, . 

·: ( . 
' < ••• 

· .. ,. . 
' n,·· -·~ 

;.•> 

•r' :t 

§4117.14<C><6> and O.A.C. Rule 4117-9-0S<K>, Its contents must be revealed 
{:' . ·, ·.· 

C) to all members of the employee organization as well as to the legls)atlve 

body since both must vote upon Its recommendations no later than seven <7> ·( 

·· days after Its Issuance. The contents of the report are, thus, alw•ys made 

public either In the form of a collective agreement or, If rejected by one 
' 

'• 

or both of the parties, through & SERB publication, within a very short time 

of Its Issuance. 

In summary, the essential distinction between the Minority's positiOn . 
and that of the Majority Is that the Minority associates. the 'ootlce to'·· 

strike with Impasse and with the Imminence of a strike. A strike nottce Is 

Indicative of neither. In an apparent effort to design an ovtrly slllpllstlc '• · 

rule, the Minority seeks to Identify a specific point In the· bargaining 

· ...... . 

' ,·. 

:··· ;· 
·, ·' 

' 

(.'· 

process where direct dealing does not constitute a violation·. Nhlle tht · 

Majority agrees there may be circumstances where direct dealing Is ·not a 

violation, It Is disinclined to enuncl•te any rule which holds the potential .. 

for str•lght-jacketlng the bargaining process. 
I• 

',"'• ··~ 
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,. 
By sending the letter of March 6 and giving the speeches of Much 4 .anci ·. . 

7, the Respondent violated O.R.C. §4117.ll<A><l> and <A><S> and as a rtJUlt 

breached the duty to bargain In good faith. The finding of a breach of the 

duty to bargain In good faith precludes a finding of ultimate Impasse In 

this case. Since there was no ultimate Impasse, the Respondent's !lnllateraf 

Implementation of Its last best offer constitutes a unilateral change In the 

terms and conditions of employment and, therefore, an unfair labor practice 

In violation of O.R.C. §4117.11<A><1> and <A>(5).'' 
' 

. <r. 

' ' .::· 

.. : : ', ,,;,\·; 

·.:· :; 
0 

Therefore, the Board amends the Hearing Officer's Conclusion of Lay No.· . 'f1\ 

4 to read: · ·· 

The Respondent's direct communication with bargaining . 
unit employees by letters and "sunrnarles" dated March 6, 
1986, and March 12, 1986, as well as Its Implementation 
of Its final offer did constitute violations of O.R.C. 
§4117.11(A)Cll, CA)C21 and CA>CSI. 

VIce Chairman Davis concurs. Board Member Latant dissents. 

.. ,· 

"In re CitY of Sprlngflelo, SERB 85-033 16-27-85>; See also; .Taff .. 
Broadcast! ng Co., supra, at note 11; NLRB v. Herman Sawage co., 45--rntl 2829. •':· 
cs. Clr. 2/25/601; United Contractors, Inc., 102 LRRM 1012 CNLRB 8-9-7~?.; . ' 

' •, ·,.·.I 
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STATE OF OHIO ••.9o . ...:".o; 

STATE EMPLOYMENT RELATIONS BOARD 

In the Matter of 

State Employment Relations Board, 

Complainant, 

v. 

vandalia-Butler City School District Board of Education, 

Respondent. 

CASE NUMBER: 86-ULP-06-0194 

DISSENTING OPINION 

latane, Board Member: 

" 

"· 

I concur with the majority determination to uphold COnclusions of·Law 1, 
2, 3, and 5, but disagree with their reversal of COnclusion of law 4. I 
agree with the Hearing Officer's conclusion that In this case, Respondent's 
direct communications with bargaining unit employees by letters and 
negotiations summaries subsequent to the filing of a strike notlcr by the 
employee organization did not constitute violations of O.R.C. 
§4117.11<AH1>, (A)(2) or (A)(5). These communications do not, In my 

···>~X 
\'1:'1 ... 
1_.'! 

opinion, constitute bad faith bargaining, and Respondent's lnlplementatlon of' 
Its final offer should be lawful, the parties ht:~lng reached ultimate 
Impasse. · \. 

I 

The majority, In contrast, found that the employer's letter of March 6, 

, __ . 

,, . 

·i,·' 

1986, sent directly to bargaining unit members, violated O,,R.C.· · 
§4117. ll<A><t>, <A><2>, and <A><S>; and that the letter of March 12, 1986, ·.·. 
violated O.R.C. §4117.ll<A><l>. Having reached these conclusions, the 
majority further determined that the employer engaged In bad faith 
bargaining, thus nullifying ultl.,.ate Impasse, and making the lmplellll!ntatlon 
of the employer's last best offer a violation of O.R.C. §4117.1HA><l> and 
<Al(5). .. , 

I continue to hold the position presented In my concurring oplnlon In re , 
Mentor Exempted VIII age School Dl st. Bd. of Ed. , SERB 89-011 (5-16-89), t1iit 
factual, noocoerclve communications about collective bargaining from an 
employer to bargaining unlt employees are not necessarily m a direct 
dealing violations. Footnote 9 In the majority opinion In !!!JllQ[ seems to.· 
Indicate that we are In agreement on thts polnt. 1 Where I part· c0111pany 
w1th the majority on this Issue Is as to when and under what clrcumstancn 
such factual, noncoerclve communications by a public employer to Its 
employees are lawful. · · 

., ,. 

I ' 
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' 

A reading of the majority opinion might lead a reader to the conclusion 
that the NLRB Is generally opposed to employer communications to employees 
about bargaining Issues. Such Is not the case. NLRB decisions stating that 
factual, noncoerclve communications from an employer directly to employees 
are allowable under certain circumstances.• factual, noncoerclve 
statements about bargaining by an ell1)1oyer without more simply do not 
constitute direct dealing under NLRB law. Similarly, other stites have 
found that such communications are allowable.' However, the Inclusion of 
O.R.C. §4117.21 In the Ohio collective bargaining statute places limitations 
on such communications during collective bargaining negotiations because It 
requires that "Collective bargaining meetings between public employers and 
employee organizations are private, and are not subject to section 121.22 of 
the Revised Code." <See Mentor Concurring Opinion for further discussion of 
this reasoning.> -- · 

In Mentor I found that a violation occurred becau~e the comlhunlcatlon 
frQIII employer directly to employees took place during collective bargaining 
negotiations prior to, Implementation of either statutory or alternative 
dispute resolution procedures. following reasoning presented ''In 
Brookfield• and Mentor Concurring Opinion, the privacy requirement Is 
clearly ended, lrtlie parties are operating under statutory dispute 
resolution procedures, with the publication of a fact-finder's report, as 
mandated under O.R.C. §4117.14<C><6>. , · 

Publication of a fact-finder's report shou'ld leave both the employer 1nd 
the employee organization free to engage In a more public voicing of each 
party's proposals. As stated In Brookfield: 

By requl rl ng the publl cation of the factflnder' s report, 
the Legislature Gppears to have signaled an end to the 
strictly private nature of negotiations which had 
prevailed up until that time. I believe the Legislature 
Intended that the public employer a~d the employee 
organization should then be free to engage In a. more 
public dissemination of their views on specific 

'United Technologies Corporation, 274 NLRB 87, ll8 LRRM 1446 (19B5>; 
Proctor and Gamble Manufacturing Co., 160 NLRB 334, 62 LRRM 1617 (1966>; 
Adolph Coors Co., 235 NLRB 271, 98 LRRM 1539 (1978). 

'MSAD #49 Board of Directors, 3 NPER 20-12005 (M~Ine LRB 10/·3177>;. 

,,. ,. 

Burlington Education Assoclat1on v. Burlington &oard of School 
C0111ii1ssloners, CCH Pub. Empl. Barg., Par. 44, .549, Admin. Rulings, <Vt. 
LRB>, Docket No. 84-28, 7 NPER 47~15015 (6/28/84>; BrentwOod Clerical 
Assoclat1on, case Nos. D-0196, U-4752, Hg. Off's Decision, '4 NPER 33-14630 
<NY 9114/80. . . , ,.. i.::, 

•erookfleld Local School District Board of Education,. 87-ULP~4-0153, 
(8-18-1988> adopted without except1on undar O.R1C. §4117.12(8)(1), 

'. 

. ~· 

'I' 

-.r· 

,, 
~ 
·~ 
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collective bargaining proposals so that employees can 
then make up their own minds regarding the merits of a 
strike. <footnote deleted.> A strike by Its very nature 
Is a pub 11 c act, The publl c, therefore, has a rl ght to 
know why the strike Is taking place ?r what events led up 
to the strike. The public employer should be free to 
justify Its position on bargaining Issues to Its 
employees and the public at that time, provided that In 
doing so It does not repudiate the employee organization 
as the party with whom It must negotiate for wages, 
hours, terms and conditions of employment. Brookfield, 
supra, 

As a legislative body's vote to accept or reject a fact-finder's report 
must be taken In public under O.R.C. §121.22(H), I 'find that the privacy 
requirement certainly Is ended by that point In time. Support for this 
position Is found In SERB's determination that no violation occurred when 
the union caused the recommendations of the factflndlng panel to b~ 

published In a local newspaper prior to the legislative vote on the 
fact-finder's report. The publication took place prior to the expiration of 
the seven-day period from the date the fact-fl nder' s recommendations were 
mailed. City of Lima v. F.O.P. Lodge 21, (2 OPER 2647>.' 

If parties are operating under an alternative dispute resolution 
procedure, the end of the requirement to bargain privately Is less ea~lly 

pinpointed. In COTA, SERB 89-032, (11-29-89> I suggested that guidelines to 
determine that a direct communication from an employer to employees Is 
permissible lolclude that the parties have reached a stage comparable to 
completion of factflndlng, and that a strike Is Imminent. Perhaps a ·more 
complete way to state the principle In the case of a MAO provision Is to 
describe It as the point at which the employee organization may lawfully 
strike after exhaustion of the MAD, but In no event later than the date of 
the Issuance of a strike notice. 

I agree with the majority th1t t~e employer must negotiate with the 
employees through the union, and not negotiate with the union through 
employees, as stated by the NLRB In General Electric, 150 NLRB 192, 57 LRRM 
1491 <1964>. However, If negotiations have reached a point at which a· 
strike Is lawful, a direct, factual, noncoerclve communication pre~entlng 

the employer's vi ewpolnt and/or factually presenting actions that will be 
taken should be allowable. Similarly, for an employer to be forbidden the 

' This SERB decision Is cited because It provides a clue to when the 
statutory requirement to bargain privately ends, not because It Is otherwise 
relevant to the case at hand, I do disagree, however, with the majority's 
reasoning that "a fact-finder's report Is ... a completely different thing 
from private and sensitive collective bargaining negotiations .... " Such a· 
report Is, In fact, a set of recommendations based on the contract proposals 
which are the subject of the negotiations. 

' l . 'l 
'' ' •. 1 

i i 

' \ 

•'· 
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opportunity to distribute factual, noncoerclve lnfor .. tlon to e~loyees 
subsequent to the filing of a strike notice Is to deny the e~loyer an 
opportunity to contribute to a settleaent vhlch •lght prevent a strike or to 
lay out Its position In public prior to the ca.~enceaent of a strike. 

The cotrmunlcatlons In this case occurred subsequent to the rectulreaent 
to negotiate privately ~~andated under O.R.C. §4117.21, and the position 
presented In my concurring opinion In Mentor ts applicable. That Is, an 
employ~r' s accurate, noncoerctve c01110nlcatlon to Its e~loyees of Its 
bargaining proposals In certain clrcu.stances .. y not be a vlol&tlon, 
standing alone. As not~d previously, It appear~ obvious fra. the .. jorlty's 
statement In footnote 9 of Mentor that ve are In concurrence u to th1s 
statement. • --

I would suggest that our apparent agretaent on this point •lght Indicate 
that t':e majority Is not willing to create an absolute, 1!!!: n ruling that 
an employer's cotrmunlcaclon with Its e~~ployees about lhe status of Its 
bargaining position Is prohibited under any clrcu•stances. Loglrally, It 
follows that If a communication froa an eiployer to b3rgalnlng unit .. ~ers 
Is permlss 1ble under certain clrcu•stances. each case to be deter•lned on 
Its merits, the totality of clrcu•stances In an entire case IIUSt be 
considered. 

Indeed, the majority has stated this In Its opinion. In discussing the 
letter dated Harch 6, 1986, the ujorlty opinion st&tes, Inter alia, that "A 
single act cannot be disengaged frocn the totality of conduct and the 
circumstances under which It occurred."' 

The Harch 6, 1986 coarnunlcatlon which vas sent directly to bargaining 
unit members consisted of a cover letter froa the Superintendent and a three 
page non-editorial summary of negotl~tlons. The cover letter contained two 
comments which the m•Jorlty has found coercive. Those com~ents •re: 

"He trust th•t an lnfor~~ed union ~~ellbershlp and the 
other bargaining unit eaployees who h~ve chosen not to 
join the union will not allow the•selves to bt' led to a 
strike In light of the offer which ve have .. de to 
conclude these negotiations.• and 

"If you would like add\tlonal lnforutlon or details 
concerning the administration's final offer, Hr. Keebaugh 
Is available to respond to your Inquiry.• 

Other than these two sentences the letter consists of nc~hlng other than 
a synopsis of the status of negotiations at that date. 

'Hen tor, supra. 

'NLRB v. VIrginia Electric & Power Co., 314 U.S. 469, 9 LRRH 405 
(1941>. 

)\ 
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The majority opinion states that the Superintendent's state.ents In this 

letter Invited the employees to discuss negotiations directly with the 

school board administration and disparaged the credibility of the exclusive 

representative. According to the .ajorlty, the contents of this letter 

represent a class lc example of an eii!Pioyer atte1111tlng to "dul vlth the 

union through the employees. •• I agree vlth the .ajortty that an e1111loyer 

should not attempt to deal vlth a union through the ellj)loyees. Hovever, I 

do not believe that to be the situation In this case. 

The majority states In Its opinion that "Even If arguably the March 6 

letter standing alone vere deter•lned to be non-coerclve ••. lts lssut.nte 

framed betveen the tvo coercive stateunts of Ginny Brechak, Respondent's 

Food Service Manager, on Harth 4 and Karch 1 <footnote a.ltted) vould still 

cause more than a little clrcu111spect1on as to the respondent's .atlves t.nd 

makes It a coercive message. II single act cannot be disengaged fr011 the 

totality of conduct and the c\rcuastances under Which It occurred." 

<Emphasis added.>' In keeping vlth this line of reasoning I believe that 

the tvo statements In the letter vhlch the aajorlty found to be coercive can 

be analyzed In the same vay. I vould argue that even If the tvo statements 

made by the superintendent vere coercive, which I do not find to be the 

case, they should not be disengaged fr0111 the totality of ccnduct and the 

circumstances under vhlch they vere stated. The facts In this case 

demonstrate clearly that the e~~ployer had been bt.rgalnlng theretofore and 

thereafter In good faith with the employee organization. 

School district employees IIIUSt be presuaed to have sane native 

Intelligence and to be able to recognize an occasiJnal sentence of 

propaganda from either side. The majority previously acknovledged this In a 

representation election case: 

When evaluating llteriture of this nature, the Board 
considers the voters to possess basic Intelligence and 
the ability to recognize and understand caapalgn 
literature for ~hat It Is. The Board bears In •lnd that 
campaign literature does not exist In a vacuu11. Host 
voters are avare of the posIt Ions of the parties and 
evaluate campaign materials accordingly. The Board's 
rule promoting open and free dlsselllnatlon of Ideas 
enhance the opportunity for the voters to receive ani! 
evaluate Information regarding the arguments and 
promotional points of the parties. In re Montgomery 
County Bd. of Henta 1 Retardation and Deve lopmenta 1 
Disabilities, SERB 88-012 <9-15-8B>, at 3.62. 1

• 

'General Electric, supra. 

W 'VIrginia Electric l!t Pover, supra. 

'"See also, In re Stark County Engineer, SERB 85-012 <4-4-85>, "Union 

campaign material Is unlikely to cast the employer In a favort.ble light, but 

It does not form the basis for an unlavful charge." 

···'~ 

'' 
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I am not suggesting that e•ployers should be per•ltted to Issue 
untruthful or misleading state~~~ents about negotiations, but rather that a 
couple of sentences which an ordinary e~~ployee would easily recognize as 
mere propaganda shou I d not "for• the bas Is for an un I awfu I charge. • Once 
employees and employee organizations have the right to lawfully strike on 
economic Issues, and certainly once the e~~ployee organization has sent the 
employer a strike notice, the e111ployer aust be per•ltted an opportunity to 
make fair conrnents to the 111edla, to the public, and to Its own e111ployees 
regarding the bargaining Issues In dispute, so long as It does not repudiate 
the employee organization as the bargaining agent. The e~~ployer here In no 
way can be construed as Inviting the e~~ployees to bargain directly with the 
employer, and thus there Is no direct dealing violation. 

In a number of prior decisions, the Board has referenced the First 
Amendment rights of employee organizations to speak out.'' In ray opinion, 
employers should have an equal right to speak out prior to a strike by 
public employees. The only ll•ltatlon l•posed by the Legislature on that 
right ls O.R.C. §4117.21, discussed, and the prohibition on direct dealing. 
It would be Incongruous to conclude that tllpl->yees and their union can 
engage In public Information picketing and a public strike, and yet conclude 
that the employer can not tell Its side of the story to the public and Its 
own employees. I believe that the following quote from the Montaomery 
County, suprb, case should apply with equal force to those situations where 
collective argalnlng negotiations have reached the point where a strike 
would be lawful. 

In reviewing any election objection based upon the 
circulation of campaign literature, the guarantees of the 
First Amendment to the United States Constitution are 
paramount. The First Amendment guarantees and protects 
freed~ of speech, Including the distribution of leaflets 
and flyers In the course of representation campaigns. 
Stark County Engineer, SERB 85-012 <4-4-85). Recognizing 
that freedom of speech Is essential to a fair and 
meaningful representation campaign, the Board has 
promulgated rules to "ensure a free atmosphere for the 
development of opinions and the dissemination of 
Information and Ideas for and against representation for 
purposes of collective bargaining." O.A.C. Rule 
4117-5-06<0>. Open, active exchange of Information Is 
Imperative to enable the voters to make Informed 
choices. Extreme caution must be exercised In any case 
that raises the posslbll tty of restricting or penalizing 
such Information flow. At 3-62. 

''In re St~rk Co. Engineer, SERB 85-012 <4-4-85>, union campaign 
materials; In re Unlv. of Akron, SERB 86-010 <3-14-86), Informational 
picketing. 

. .. ' .. 
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Nlth the exception of the tvo state~~ents, the letter of March 6, 1986, did not differ from the letter of March 12, 1986 In that both were sent for Information purposes and In that the tw state~~ents In question, particularly when vleved In light of the letter as a vhole, do not rtse to the level of a violation of the lav. 

I further disagree vlth the ujortty's flncllng that the March 12, 1986 letter notifying e19loyees Qf cancellation of Insurance vas •lsleadlng. This letter vas merely lnforutlve. The najortty states that the letter vas 
mailed directly to eAPioyees tvo days !f!!! the strike began and further states that the cancellation took effect on the day the strike began. The Issue, according to the lllijorlty opinion, Is not whether the tiiPloyer had 
the right to cancel benefits, but vflether the nottce of cance11atlon vas misleading, and therefore a violation of O.R.C. §4117.11<A><I>. 

I find this contention to be ~llhout Rertt. A review of this letter clearly shows that the e~loyer sl-,ly relayed lnfornatlon to tiiPioyees that was already public knowledge. ~.R.C. §4117.15<C> states that an e1111loyee Is not entitled to pay or COIIIPensatlon lllh11e engaged In a strike. Hhlle It seems probable that e~~ployees vould be aware that thel' vould not receive a pay check during their participation In a strike, It h less likely that 
they would be aware that other for•s of COIJilenutlon, such as Insurance benefits, could also be withheld. The Karch 12, 1g86 letter ~~erel) Informed employees that Insurance coverage MOOld be suspended during the strike and would be reinstated after the strike ended. It also suggest.d that employees seek other Insurance coverage during this tl~~e If they needed lt. 

The majority opinion focuses on the date this letter vas .ailed and the procedure used to relay the lnfor-atlon. In ~ opinion neither the content nor 'the timing constituted a violation of the lav. The strike began on tlarc:h 10, 1986 and the letter vas dated March 12, 1986. If the Jetter had been mailed prior to the actual strike date, the ~~essage •lght have been construed as coercive, If Interpreted to be a threat. However, the letter was mailed after coanence~~tnt of the strike, and after the e~~pJoyer had determined vhlch employees vere participating In the strike. The fact that the Insurance company vas notified one day after the e~loyees were notified and that some of the striking eli!ployen reulned covered during the strike period, I> In my opinion, Irrelevant. 

In their final point regarding the Insurance letter the ujorlty h:>lds that not only was the lnforaaatlon relayed to the e~loyees •lsleadlng, but that the procedure used to convey It vas questionable. The .ajorlty opinion states, "If the respondent's sole Intention was to withhold COIIJiensatlon, then doubtlessly another procedure vould have been used.a Again, this contention Is vlthout merit. I find that the March 12, 1986, letter did not violate O.R.C. §4117.11<A><l>. 

Lastly, the majority finds that the afore.,ntloned communications by the emp Ioyer were evidence of bad faith bargal n\.'g and thus, ultl~~~a.te lll!passe was not reached, and Implementation of the e11.,1loyer's last best offer vas 
Invalid. The Issue of whether or not the comMUnications were unlawful 
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direct dealing 1s a totally different issue than whether the parties had 
reached ultimate Impasse. The two Issues are not related. Bad faith 
bargaining Is, as had beJn stated earlier, an "all over• Issue, based on the 
totality of the evidence. Thus, even If I agreed that the coa~~~nlcatlons 
were unlawful, which I do not, I would not conclude that bad faith 
bargaining occurred. 11 The significance of whether or not the parties had 
reached Impasse relates solely to the Issue of whether or not the employer's 
unilateral Implementation of Its last best offer vas lawful. To conclude 
that the employer engaged In bad faith bargaining, thereby precluding a 
finding that the parties were at l11passe, based on an act which occurred 
subsequent to the filing of a valid strike notice Is sl~~ply Illogical under 
O.R.C. §4117.14. 

The Employer had, by l~~pllcatlon, asked SERB to rule that l11passe did 
not exist, when asking for an unauthorized strike deter•lnatlon on the basts 
that the MAD was not legal In an earlier case related to this one. SERB 
found that the MAD vas valid, and that the strike was legal, thereby 
certainly Implying that lapasse existed.', 

In footnote 11 of the ujorlty opinion, the ujorlty ukes clear that 
their use of the words wlapasse• and "ultl.ate l11passe• In their opinion Is 
based on the NLRB's common definition of those ter•s. Such an 1pproach does 
not apply In the Ohio pubHc sector because of the detailed provisions of 
O.R.C. §4117.14, which the NLRA lacks. 

In Ohio, by law, an eaployer uy lawfully l11p0se Its last best offer 
when It has bargained In good fatth and exhausted the statutory IIIPaSSe 
resol utlon procedures. Hhere the parties have a MAD provision Instead of 
the statutory provision, this point occurs when the MAD 11111asse resolution 
provisions have been exhausted. The e11ployer's right to lmpleaent Its last 
best offer 1s directly related to the e!lployee organization's right to use 
Its economic weapon--the ec0110111lc strike. Each right 1s the opposite side 
of the same coin and each occurs ~hen the parties are unable to resolve 
their bargaining Impasse after exhaustion of the lapasse resolution 
procedure. 

As the Board found the strike to be legal In this Instance, and that the 
parties had properly exhausted their MAD provisions, It necessarily follows 
that the employer had the right to l11pleaent Its last best offer. That 

usee COTA Concurring Opinion, supra, where I did agree that direct 
dealing, but not bad faith bargaining, occurred . 

.. SERB determined that the parties In thh case had a valid alternate 
dispute resolution procedure, that it was exhausted, and that on that basis, 
the strike was legal. Thus, the Employer's contention that Impasse did not 
exist was overruled by this Board. In re Ohio Association of Public School 
Employees and Vandalia-Butler City School District, SERB 86-012 <3-27-86). 
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right can not be negated In this Instance by an unfair labor practice vhlch 
occurred subsequent to the parties having exhausted their HAD provl slons 
pursuant to O.R.C. §4117.14.' 4 

In surmtary, the two letters are not, In •Y oPinion, evidence of' bad 
faith bargaining. I find that the e~loyer did bargain In good faith, 
ultimate Impasse vas reached and l~le•ntatlon of the last best offer vas 
valid. Consequently, such l~leuntatlon did not constitute a unilateral 
change In terms and conditions of e~loy-.nt, and there vas no violation of 
O.R.C. §4117.11<A><l> and <A><S>. 

I agree vlth the Hearing Officer's proposed Analysts and Discussion, 
which Is hereby Incorporated by reference • 

••of course, It ts perfectly proper for the parties to continue 
negotiations to reach a compromise and contract, just as tt ts perf~ctly 
legal for the parties to agree to amend or IIIOC!Ify a conciliator's award by 
mutual agreement. Licking Co. Sheriff v. SERB, 1988 SERB 4-138 <CP, 
Licking, 11-14-88). 
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