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? The following is a capsultzation of the facts relevant to the issues

Sub judice. The reader is directed to the Hearing Offjicer's P'l;oposed Order
. of Janvary 23, 1989, for a ful}

compilation of the facts, which are . - =
fncorporated herein by reference. .

at

the negotiation of a swecessor .-
collective bargaining agreement between the Ohio Assocfation of Public
. School Employees/AFSCME, AFL-CIO (OAPSE)

District Board of Education

The §ssues tn the Cas? arose during

and the Vandalta-Butler City School.

(Respondent or Empioyer). Negotlations .
f 4
commenced In April 1985 and continued through 5 or ¢ negotiat

ing sessiops

concluding with a session on June 14, 1985." After a mutual agreement as
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to the lack of significant progress, the partles requested assistance from

the Federal Mediation and Conciliation Service.? Mediation was utilized

from July 1985 through October 1985. In November 1985, the negotiating -

teams notified the Employer that they were at “impasse".® Mediation was

again utilized, but to no avall, and the Union submitted a Notice of Intggsd”'

to Strike on February 25, 1986. Subsequent to the notice but prior to the
beginning of the strike, the Respondent’s Superintendent wrote a letter
(March 6, 1986 letter) which was delivered directly to bargaining unit
members. The letter contained a summary of negotiations. However, the
letter also contained comments by the Superintendent to the effect that
OAPSE might not present the Employer's latest proposal to the euployces/ind
that the employees should “not allow themselves %o be lég to a strikp"
(emphasis  added).* Additionally, the Superintendent invited - the
bargaining unit members to contact the administration directly  to dlsqu;}
this information. A second letter (March 12 letter) was mailed directly to
the employees on March 12, 1986, subsequent to the beginning of the striie
on March 10. The second letter was to inform the striking employees fﬁéf

their insurance benefits had been cancelled the day the strike began.®

A i "o

1This rvequest was made pursuant to the parties' agreed 81 spute
settlement procedure which supplemented the statutory procedure set forth In

0.R.C. §4117.11, See Article III, Exhibit A, the parties’ cpllecttib_

bargaining agreement.
F.F. A

“yranscript (T.) p. 26; SERB Exh. 3, - o

SF.F. #7; SERB Exh. 4.
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The strike ended and employees returned to work on March 31, 1986. On
April 22, 1986, the Employer unilaterally implemented changes in the terms
and conditions of employment of bargaining untt members. The Employer's
position was that there had been no progress in negotiations and therefore
the parties were at "ultimate impasse".® On April 23, 26 and 29, 1986,
the Employer sent letters directly to the employees discussing the
unilateral implementation of the last best offer.’

On June 2, 1986, OAPSE filed an Unfair Labor Practice Charge against the
Respondent alleging violations of Ohio Revised Code (0.R.C.) §4117.11¢(AM)(1),
(A)(2), (AX(3), (AXSH5) and (AX(B).* On March 19, 1987, the Stafe
Employment Relations Board (Board or SERB)} determined that there was

probable cause to belteve that the Respondent had committed an unfalr labor '

practice. SERB issued a Complaint against the Respondent on June 8, 1987,

alleging violations of O.R.C. §4117.11¢AX(1), (AX(2), (AX(I) and C(AX(S). A

hearing was held on September 9 and 10, 1987, when testimony and documentary

evidence was presented regarding relevant issues. '
II.

The issues in the instant case are:

1) Whether Respondent's statements velating to future P

employment and loss of benefits, as well as fits
attempt to cancel the health tinsurance, constitutes -
interference, restraint or coercion in violation of
0.R.C. §4017.11CAX1).

*Respondent’s Post-Hearing Brief, page 17.

F.F. #10 ,

A1} reference to statutes will be to-the Ohlo Revised Codc Chapt'r
4117, unless otherwise noted.
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2)  Hhether the Respondent's direct communication with : -%;

employeas represented by the Unfon, as well as the L i

untlateral tmplementation of its  final of fer, * i

constitutes violations of Q.R.c. §4N7.10¢A) (1) R
(A)X(2) and (A)(5).

3)  Whether the Respondent ‘s transfer of certain
empioyees immediately subsequent to the end of the
strike, as well as ¢ refusal to subsequent)y
employ substitute food service employees who honored
the strike, constitutes discrimination In violation
of 0.R.C. 84117, 01¢A0D and {A)(3).

1.
The kearing Officer set forth tn hig Conclusions of Law:

1. The Vandalia-Butler City School District Board of

Education is a "public employer” within the meaning
of §4117.01¢8).

2, The Ohio Assoctation of Public School
Employees/AFSCHE. AFL-CIO, is an “employee
erganization" within the meaning of §4117.01(D),

3. The Respondent ' statements to bargatning unit
employees on March 4 and 7, 1986, relating to future
employment constitute Interference, restraint, and
coercion in violattion of 0.R.C. §4117.11¢AX (D).

4.  The Respondent’s direct communications with
bargatning ynit employees by letters and "summaries
dated March 6, 1986, March 12, 1986, April 23, 1986,
and April 25, 1986, as well as its implementation of

its final offer, do not constitute violations of
§§4ll7.11(A)(1). (A)(2), or (A)(5),

5. The Respondent's transfer of striking bargaining
unit employees fmmediately subsequent to the end of
the strike constitutes a vt ation of

v §§4117.11¢A)¢C1) and (AX(3),

The Board adopts Conclustons of Law 1, 2, 3 and 5, For reasons adduced

below, the Boarg rejects the Hearing Offjicer's Cbncluglon of Law No, 4,

e which feund that the Respondent's direct comﬁunlcation with bargaintng unit
ﬁ?cﬁ’ employees by a letter dated March 6_d|d' hot constitute violations of'

. SANT.11AXD), (M)2) or (A)(5), ang that the letter of March 12 gig not

i
r%yx?ﬁﬁz‘%{'ﬁh{ﬂ'; TR T I R S e
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constitute violatton of O.R.C. §4117.11¢AX(1). The Board find§ that
violatlons of these sectiors of the statute did, in fact, occur.
Iv.
A. o L
In respect to the March & letter, the Board recently dealt with the o
issue of direct dealing in In _re Findlay City School Dist. Bd, of Ed., SERB -
88-006 (5-13-88) and In re Mentor Exempted Village School Dist. Bd. of Ed.,

SERB 89-011 (5-16-89). In Findlay, the Board stated: ’ _ ;‘f:

By dealing directly with the employees and clrcumventing \ o
their representative, the Respondent not only breached ol
the rules and terms of the relationship, but also - o
undercut the status of the exclusive representative, o
potentially impaiving [the Unlon's] relationship and - R
effectiveness with the employees it represents. A

In finding no violation in the instant case, the Hearing Officer
reasoned that Findlay was distinguishable because "ndng of - théi
correipondence was an attempt to solicit input fi>: bargaining unit iemblrs
regarding a- mandatory subject ...."*' This reasoning 1gnorq§ a cruciii,--
fact that Respondent Superintendent's action in the March 6 letter invited .
the employees to discuss negotiations directiy with the Schoo!l Bpard
Administration. These negotiations concerned mandatory subjects of': L s
bargaining. Furthermore, the reasoning in Findlay clearly follows tﬁat of '

the National Labor Relations Board (NLRB) in General Electric, 150 NLRB 192,

57 LRRM 1491 (1964) where 1t was found that direct dealing occurs when there
is an attempt "to deal with the union through the employees, rather than the
enployees through the union." Findlay s indeed applicable to the case at
hand.

*Hearing OFficer's Proposed Order, p. 8.
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The Heartng Officer also disttnguished the instant case from Mentor,
supra, on the basis that there was no "Notice of Intent to Strike" issued in

that case. The mere presence of a strike notice In no way affects the
status of the parties' negotiations. A strike notice 1s nothinh more than
the fulfiliment of a statutory obligation placed upon a union before a job
action can be fnstituted. The intent of such notice ¥s to alert the .
empioyer in advance of the contemplated actfon. Seldom, 1f ever, 1Is 2
bargatning interrupted or curtalled following a notice to strike. More
often, negotiations are accelerated and the period of time between thi
Issuance of the notice iand the intended date of strike is one of Intensified
and productive negotiitions and, thus, not surprisingly, statistics show‘
.' 3 that a great majority of strike notices are not followed by a strike.'®
Thus, a notice to strike does not constitute an Impasse per se im
negottations.”’ 1In the case at hand, bargaining not only continued.affer
the strike notice was issued but persisted even after the strike b;gm._ ' N
hence, under the facts of this case, the March 6 letter was sent in the DR

midst of negotiations.’?

‘0

In Mentor, supra, the Employer sent a "Negotiations Report" directly to

bargaining unit employees explaining the status of negotiations, etc., In

- '°SERB Bureau of Medlation Statistical Report "Ohlo Strike Activity,
: Strike Notices Filted 1984 - Present (0V/03/90)," .

- """Impasse” 15 used frequently in the statutory procedure to indicate - .-
e the time for advancement to the next step of the procedure.. 'However, the -

: term impasse, as used here, connotes the point in time "after good fatth .
negotiations have exhausted the prospects of concluding an agreement.” Jaft - -
Broadcasting Co., 163 NLRB 475, 478 (1967), “ L

3EF. No. 1; T. pp. 265-268.
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the "report" the Employer expressly acknowledged the Unton as the cxclusi‘v_c
representative and the Employer's intention to bargain only with the Union.

The “report" contained no editorial commentary. Nevorthﬂess:‘ . the -

communication was still held to be direct dealing. Those features cited

above were absent in the instant case. The letter of March & did not - '_

el T

Egt

acknowledge the rights of the exclusive representative, nor the Respondont's\"-:' N

Intention to bargaln only with the Unfon. It also contained a statement to
the effect that the Union might not submit the Employer's létes; proposal to-

the emptoyees and that the employees should not allow themselus' to_be led

into a strike. The letter went on to invite the employees to discus's"“th‘g{ k)
negotiation status and {ssues directly with. the School' Board\‘ "\-.,,‘-\\
Administration.'? |

Even 1f arguably the March & letter standing alone were determined to be - - j‘f"

non-coercive and, as the Respondent argues, a licit expression of free

speech, its issuance framed between the two coercive statements of Ginny ;
Brechak, Respondent's Food Service Manager, on March 4 and March 7' would - .
st11] cause employees to have more than a little circumspection as to the ~° . }
Respondent's motives and make 1t a coercive message. A single expression of = f
speech should be viewed in the context of the totality of conduct and the: A i ’_,.:".,;ﬁ'_

circumstances under which it occurred.'"®

Y*SERB Exh. 3.

Y“FF., Nos. 2, 3 and 5. These two coercive statements to the
employees regarding the legality of the strike and the prospect for future
employment were found by the Hearing Officer to be unfair labor practices as S
set forth in Conclusion of Law No. 3, which was adopted by both the Majority - . ~ '
and the dissent. ’ .

195ee, NLRB v. Virginia Electric & Powsr Co., 314 U.S. 469, 9 LRM 405

11941),




“ .-;-;r/;, u.'

s OPINION
j Casu; ‘%s.-liu;-fosﬁm 94
In the instant case, the March 6 letter appealed directly to 'thi'

employees. It disparaged the credibility of the exclusive repnscntatwc

and invited the employees to speak directly to the administration o'nh
bargaining issues. The letter's contents represent a classic example of an. :

Employer attempting to “deal with the Unjon through the employees.” .Thus,

the Respondent's direct communication with the smployees via the March §

letter clearly constitutes {interference with, restraint and coercion of
employees in the exercise of the rights guaranteed them, as well as. roqua‘l \
to bargain collectively with the exclusive rvepresentative. The letter of
March 6, 1986, is in violation of O.R.C, §4117.11(AX(1) and (A}(5).
Furthermore, the letter of March 12, 1986, notifying empioyees of the
Q cancellation of their insurance benefits, was misleading. The letter ya?
malled directly to the employees two days after the strike began and one day
after the parties met with the mediator. The letter noted that the strlkin§
employees' henefits were cancelled as of March 10, the day th; str.ilko
began. However, the insurance carrier was not requested to cancel the"

benefits until the Respondent malled the request on March 13, -Ho_!:w\'ur.

o

mzny of the striking employees remained covered through the term of the

strike. The Issue here s not whether the Respondent had the right to . = ..

cance! the benefits, but whether the notice of cancellation was ,nlsluding"
and, therefore, violative of the Act. If the Respondent’'s sole intention
was to withhold compensation, then doubtlessly another procedure would, have
been used. In 1ight of this procedure and the wis)eading content of the

notice, the Board finds that the letter of March 12, 1986, Interfered with, |
restrained and coerced employses of thelr statutory right to participate in.
a legal strike and thus violated O.R.C. §4117.014AXC1). '

S A L T B B B e, D B RATE
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B.

The Respondent's April 22, 1986, unilateral implementation of terms and
conditions of employment interfered with, restrained or coerced employees in
the exercise of the rights guaranteed in O.R.C. Chapter 4117. This decision
is based on the finding that ultimate impasse was not reached because the
Respondent breached the duty to bargain in good faith,

To support a finding of ultimate impasse in the case at hand, there must
first be a finding of good faith bargaining between the parties. This is
not the case here. O0.R.C. §4117.11(A)(5) provides that to refuse to bargain
collectively 1s an unfair labor practice. To refuse to bargain collectively
¥s to breach the duty to bargain in good faith.

In Mentor, SERB determined that an employer's accurate, non-coercive
communication of 1ts bargaining proposals which was sent to its employees
during collective bargaining negotiations constituted direct dealing in
violation of O.R.C. §8117.11(A)(5), which 15 the duty to bargatn in good
faith. There was no dissent In this case. In addition, both the ﬁajorify

and the concurring opinfons in Mentor agreed that the Mentor rultng is notqg
per se ruling. Mentor, fn. 9. In other words, all agreed that there might
be some circumstances in which an employer's accurate, non-coercive
communication of its bargaining proposals cent directly to its omplégecs may
not be an unfair labor practice. (

In the case at 1issue, the dissenting opinion suggests that thi

ctrcumstance in which direct dealing does not constitute a violation 1s when

a specific point in time 1s vreached during the collective bargaining

process. At one place in the dissenting opinion the point in time chosen is
the uvitimate impasse. "If a condition of ultimate impasse exists, as in the

T 1A YL g o, W B v N 23 1070

[
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case ¥t hand, a factual, noncoercive communication by the employer directly

to the employees must be allowable... " (Dissenting Opinion, p. 3).'. At ‘
another place the point in time chosen 1s a point at which a strike ts ”
imminent. "... if negotiations have reached a point at which a strike tis SR
imminent, a direct, factual non-coercive communicit!on v Should be, B
allowable.” (Id.). And in yet another place, the chosen point in ltilne 'i‘s a
point where, "The parties have reached a stage comparable to C(;mplotion of
factfinding, and that a strike is imminent.” (Id.). Since it is not clear
what ts "a stage comparable to completion of factfinding" in a situaﬂ:m ‘ ; -
where the parties operate under a MAD, there is nothing much to say about ©on
that point in time. It 1s also nct clear at what point "a strike is !
(D imminent.” The statistics kept by the SERB Bureau of Mediation shows that .
more than 82% of strike notices filed did not result in a strike. Hence, _
the filing of a strike notice is not a point in time where a str\kg is -

fmminent. Again, when s a strike imminent and how 1t is determined s fot. vt

clear at all, C e *
The third mentioned point in time is when vitimate impasse axists..
Ultimate Impasse is a legal concept adopted from the private sector. The ’ ‘

test developed by the NLRB as to whether there 1s an ultimate impasse is

reflected and approved in the case of American Federation of Television and - «
Radio Artist (Taft Broadcasting Co.), 395 F. 2d 622, 628 <D.C. Cir. 1968), e

T
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and appears to be whether there Is "no realistic possibility that - ",;.; <

continuation of discussion at that time would have been fruitful." Under —
NLRB case law the existence of an impasse 1s very much a question of fae.i‘f‘, v :‘f
and many factors are considered in such factual determinations. “The =
bargaining history, the good faith of the parties in negot‘lations..‘ the . . s
length of the negotiattons, the importance of the issue or issues as to S x
which there is disagreement, the contemporaneous understanding of * the B
parties as to the state of negottations are all' relevant factor§ to be
considered in deciding whether an fimpasse in bargaining exists.” v_la_f,g

Broadcasting Co., 163 NLRB 475, 478 .(1967). Thus, an ultimate impasse .is . - .

not a point in time which canm be predetermined in theory. It is a cas‘é,hb'y

case determination involving the development of a record with enough factual: i ‘ ‘
data to determine whether at what point good faith negotiations towards - <
reaching an agreement have been exhausted. | |

The dissenting opinion declared that ultimate impasse occurred in the

case at hand. However, there 1s nothing in the record to support such a
declaration. The record, in the case at hand, did not develop any factuaﬂ “n
data to show that when the letter at tssue was sent to the emp]oyees the |
parties were at ultimate impasse. On the contrary, the record clearly .shous
that at the time this letter was sent directly to the employees, the parties
were in the midst of collective bargaining negotiations; and there is no )
fact to support the suspicion that these negotiations were fruitless‘or'fha; )
the parties had exhausted the prospect of concluding an agreemnt It
should be strongly emphasized at this point- that even the occurrence of a
strike does not necessarily mean: that negotiations prior to the strlko havf‘_

1479 (‘968)

reached an impasse. See, J. H. Bonck Co., Inc., Y70 NLRB 1471,
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where the strike in that case was found to be no more than a tactic to

e
-

support the bargaining position of the unions and did not establish an
impasse in the collective bargaining process. See_ also, Handing Glass
Industries, 248 NLRB 902 (1980), where the NLRB concluded that no 1mphs§e

occurred even though a strike took place and a mediator was called in.

)t L
o T LT

One last point, the Dissenting Opinion 1inks O.R.C. §4117.21, whi:hi. . “1'*n*'
excludes collective bargaining negotiations from the Sunshine Law, with ' the .

direct dealing issue. Direct dealing is not a violatton of the privacy. = G

requirement. Direct dealing ts a violation of the duty to bargain 1n’good -
falth which 1s essentially a corollary of the employer's duty to recognizé
the exclusive representative. See, the United States Supreme Court in NLRB
V. In;urance Agents' Int'l. Unfen, 361 U.S. 477, 45 LRRM 2705, 2707 (1966),.

Thus, whether the privacy requirement of §4117.21 end§ with the‘publicatipﬁ B
of the fact-finder's report or not has nothing to do with direct-dea]iqq;l-
The reason for the publication of the fact-finder's report, once 1t ha#ybédn""
rejected, 1s to pressure both the employer and the union to seriously

consider the rejection since 1t will be open to public scr&ilnyr Thus, ‘the
publication of the fact-finder's report is another tool in the 'sthutqry : ; ';.

scheme to achieve an agreement, but it 15 not a vehicle to violate tﬁ?lﬁuggff
to negotiate 1n good faith and to undermine the excliusive hgrgainln; ageﬁt.:
As long as the employer has the obligation to recognize the repfisentatf?ef: ;:ﬁ
of its employees, the employer has to bargain in good fai&% and,-.ihuﬁg

cannot directly deal with its employees. As the court said n General. _
Electric Co., 150 NLRB 192, 57 LRRM 1491, 1499 (1964), the duty of the .
employer to bargain tn good falth "requires at a minimum recogn\tion that4; : ,_;ﬂ

the statutory representative is the one with whom 1t must deal 1n conductlng
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bargaining negotiattons, and that it can no longer bargain directly or
indirectly with the employees." '

The Minority's analogy to In re City of Lima, SERB 85-042 (9-17-85) his

no relevancy to the case at hand. Lima, supra, dealt with the unioﬁ‘s
publication of a fact-finding panel's report before the City Councii voted
on its recommendation. A fact-finder's report is by its nature d?fferent
and dlst[ngu*shed from the private and sensitive collective bargainlngr_
negotiations between an Employer and a union. A fact-finder's report is a .-
set of recommendations made by a third party and served upon both the
employer and employee organizations, By law, pursuant to O.R.C. -
§4117.74(C)(6) and O.A.C. Rule 4117—9—05(K). its contents must be révealad'A
c;’ to all members of the employee organtzation as well as to the legis)ative'f
Al - body since both must vote upon its recommendations no latef‘fhan seveh ()]
¥ days after 1ts issuance. The contents of the reﬁort are, tﬁus, always made |
? public etther in the form of a collective agreement or, 1If rejected by one
%- or both of the parties, through 2z SERB puhlicafion, within a very shbftfflme
l of its issuance.
In summary, the essential distinction between the Minority's posttion )
1 and that of the Majority is that the Minority assoclates the notice tot1  :”“u.
strike with impasse and with the imminence of a strike. A strike notice 15
5 indicative of neither. In an apparent effbrt to design an overly siuplist(;f"
ﬁ? . rulte, the Minority seeks to fdentify a specific point hih thi ‘barﬁan!ngviﬁ | ]
process where direct dealing does not constitute a violation. Rhi!e‘thoi o
Majority agrees there may be circumstances where direct dealing 15 not a';_‘A
violation, it is disinclined to enunciate any rule which hqids the potbntlii”:'

for stralght-jacketing the bargaining process.
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By sending the letter of March 6 and giving the speeches of March 4and :
7, the Respondent violated 0.R.C. §4117.11(AX(1) and (AX(5) and as a result
breached the duty to bargatn in good falth. The finding of a breach of the = - ik
duty to bargain in good faith precludes a finding of ultimate impasse in -
this case. Since there was no ultimate impasse, the Respondent's unﬂateraf '

implementation of its last best offer constitutes a unilateral change in the

terms and conditions of employment and, therefore, an unfair labor practice
in violation of 0.R.C. §4117.11(¢AX1) and (AX(5).'* . -
Therefore, the Board amends the Hearing Officer's Conclusion of Lawfﬂo.' oL ifﬁ\;i

4 to read: . N

ﬂ The Respondent's direct communication with bargaining.
ot unit employees by letters and "summaries” dated March 6,

1986, and March 12, 1986, as well as its implementat!on e
of its final offer did constitute violations of 0.R.C.
§4117.11¢AX(1), (AX(2) and (AX(5). I

Vice Chairman Davis concurs. Board Member Latané dissents.

'eIn re City of Springfleld, SERB 85-033 (6-27-85); See also;- Jaft

f Broadcasting Co., supra, at note 11; NLRB v. Herman Sawage Co., 45 LRRM 2829
| e (5. Cir. 2/25760) United Contractors. Inc,, 102 LRRM 1012 (NLRB 8- 9-79). )
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STATE OF OHIO
/’") SYATE EMPLOYMENT RELATIONS BOARD

In the Matter of

State Employment Relations Board,
Complainant,

V.

Vandalia-Butler City School District Board of Educattion,

: Respondent.
' CASE NUMBER: 86-ULP-06-0194

DISSENTING OPINION oL s

Latané, Board Member:

1 concur with the majority determination to uphold Conclusions of Law 1,

2, 3, and 5, but disagree with their reversal of Conclusion of Law 4. I o s

‘ agree with the Hearing Officer's conclusion that in this case, Respondent s \\ o

:‘§g; direct communications with bargaining unit employees by letters and S

~KH negotiations summaries subsequent to the filing of a strike notice by the VR

employee organization did not constitute violations of O.R.C. - L
§4117.11{AX1), (AX(2) or (AX(5). These communications do not, in my - Sk

opinion, constitute bad faith bargaining, and Respondent's 1mplementation of .,

}ts final offer should be lawful, the parties having reached ultimate - i

mpasse. A

The majority, in contrast, found that the employer's letter of March 6 e e
1986, sent directly to bargaining unit members, violated O,R.C.. AN
§4117 11(AX(1), (AX(2), and (AX(5); and that the letter of March 12,.1986, ' - - % .
violated O.R.C. §4117.11(AX(1). Having reached these conclusions, the
majority further determined that the employer engaged in bad faith
bargaining, thus nullifying ultimate impasse, and making the implementation
of ?he employer's ltast best offer a violation of O.R.C. §4117.11(AX(1) and
(A)(5)

I continue to hold the position presented in my concurring opinion In re P,
Mentor Exempted Village School Dist. Bd. of Ed., SERB 89-011 (5-16-89), that N i
Factual, noncoercive communications about collective bargaining from an Lo
employer to targaining unit employees are not necessartly per se direct o
dealing violations. Footnote 9 in the majority opinion in Mentor seems to - -
indicate that we are in agreement on this point.' Where T part . company
with the majority on this issue 1s as to when and under what circumstances
such factual, noncoercive communications by a public employer to 1ts
empioyees are lawful, ' ,
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A reading of the majority opinion might lead a veader to the conclusion
that the NLRB is generally opposed to employer communications to employees
about bargaining fssues. Such is not the case. NLRB decisions stating that
factval, noncoercive communications from an employer directly to employees
are allowable under certain circumstances.? Factual, noncoercive
statements about bargaining by an employer without more simply do not
constitute direct dealing under NLRB law. Similarly, other states have
found that such communications are allowable.® However, the inclusion of
O0.R.C. §4117.21 in the Ohio collective bargaining statute places limitations
on such communications during collective bargaining negotiations because it
requires that "Collective bargaining meetings between public employers and
employee organizations are private, and are not subject to section 121.22 of
the Revised Code." (See Mentor Concurring Opinion for further discussion of
this reasoning.) '

In Mentor I found that a violation occurred because the communication
from employer directly to employees took place during collective bargaining
negotiations prior to. implementation of either statutory or alternative
dispute resolution procedures. Following reasoning presented in
Brookfield* and Mentor Concurring Opinion, the privacy requirement is
clearly ended, i1f the parties are operating under statutory dispute
resolution procedures, with the publication of a fact-finder's report, as
mandated under O.R.C. §4117.14(C)<6). '

Publication of a fact-finder's report should Teave both the employer and
the employee organization free to engage in a more public voicing of each
party's proposals. As stated in Brookfield:

By requiring the publication of the factfinder's report,
the Legislature appears to have signaled an end to the
strictly private nature of negotiations which had
prevailed up untll that time, I believe the Legislature
intended that the public employer and the employee
organization should then be free to engage in a more
public dissemination of their views on specific

united Technologles Corporation, 274 NLRB 87, 118 LRRM 1446 (1985);
Proctor and Gamble Manufacturing Co., 160 NLRB 334, 62 LRRM 1617 (1966);
Adolph Coors Co., 235 NLRB 271, 98 LRRM 1539 (1978). ‘

IMSAD #49 Board of Directors, 3 NPER 20-12005 <{Maine LRB 10/3/77):

Burlington _ Education  Association _v. Burlington Board of School
Commissioners, CCH Pub. Empl. Barg., Par. 44, 549, Admin. Rulings, (Vt.
LRE), Uocket No. 84-28, 7 NPER 47-15015 (6/28/84); Brentwood Clerical

Association, Case Nos. D-0196, U-4752, Hg. Off's Declision, 4 NPER 33-14630

(NY 9714781,
‘Brookfleld Local School District Board of Education, . B87-ULP-=4-0153,

(8-18-1988) adopted without exception undar 0.R.C. §4117.12(B)(2).
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collective bargaining proposals so that employees can
then make up their own minds regarding the merits of a
strike. (footnote deleted.) A strike by tts very nature
is a public act. The public, therefore, has a right to
know wny the strike is taking place or what events led up
to the strike. The public employer should be free to
Justify its position on bargaining issues to its
employees and the public at that time, provided that in
doing so it does not repudiate the employee organization
as the party with whom it must negotiate for wages,
hours, terms and conditions of employment. Brookfleld,

SUpra.

As a legislative body's vote to accept or reject a fact-finder's report
must be taken in public under O.R.C. §121.22(H), I 'find that the privacy
requirement certainly is ended by that point in time. Support for this
position is found in SERB's determimation that no violation occurred when
the union caused the recommendations of the factfinding panel to be
published tn a local newspaper prior to the legislative vote on the
fact-finder's report. The publication took place prior to the expiration of
the seven-day period from the date the fact-finder's recommendations were
mailed. City of Lima v. F.0.P. Lodge 21, (2 QPER 2647).°

If parties are operating under an alternative dispute resolutton
procedure, the end of the requirement to bargain privately is less easily
pinpointed. 1In COTA, SERB 89-032, (11-29-89) I suggested that guidelines to
determine that a direct communication from an employer to employees fis
permissible 1uclude that the parties have reached a stage comparable to
completion of factfinding, and that a strike is imminent. Perhaps a ‘more
complete way to state the principle in the case of a MAD provision is to
describe it as the point at which the employee organization may lawfully
strike after exhaustion of the MAD, but in no event later than the date of
the jssuance of a strike notice. )

I agree with the majority that the employer must negotiate with the
employees through the union, and not negotiate with the union through
employees, as stated by the NLRB in General Electric, 150 NLR8 192, 57 LRRM

1490 (1964). However, if negotiations have reached a point at which a

strike is lawful, a direct, factual, noncoercive communication presenting
the employer's viewpoint and/or factually presenting actions that will be
taken should be allowable. Similarly, for an employer to be forbidden the

5 This SERB decision is cited because it provides a clue to when the
statutory requirement to bargain privately ends, not because it 15 otherwise
relevant to the case at hand. 1 do disagree, however, with the majority’s
reasoning that "a fact-finder's report is ... a completely different thing

from private and sensitive collective bargaining negotiations....” Such a’

report is, in fact, a set of recommendations based on the contract proposals
which are the subject of the negotiations.
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opportunity to distribute factual, noncoercive information to employees
subsequent to the filing of a strike notice is to deny the employer an
opportunity to contribute to a settlement which might prevent a strike or to
lay out its position in public prior to the commencement of a strike.

The communications in this case occurred subsequent to the requirement
to negotiate privately mandated under O.R.C. §4117.21, and the position
presented in my concurring opinion in Mentor is applicable. That is, an
employer's accurate, noncoercive communication to 1ts employees of its
bargaining proposals 1in certain circumstances may not be a violation,
standing alone. As notad previously, it appears obvious from the majority's
s:a:emen: "In footnote 9 of Hentor that we are in concurrence as to this
statement.

I would suggest that our apparent agreement on this point might indicate
that the majority is not willing to create an absolute, per se ruling that
an employer’s communication with 1ts employees about the status of fits
bargaining position is prohibited under any circumstances. Logirally, it
follows that If a communication from an employer to bargaining unit members
ts permissible under certain circumstances, each case to be determined on
its !gert(tls. the totality of circumstances In an entive case must be
considered.

Indeed, the majority has stated this in its opinion. In discussing the
letter dated March 6, 1986, the majority opinion states, inter aila, that A
single act cannot be disengaged from the totality of conduct and the
circumstances under which it occurred.”’

The March 6, 1986 communication which was sent directly to bargaining
unit members consisted of a cover letter from the Superintendent and a three
page non-editorial summary of negottations. The cover letter contalned two
comments which the majority has found coercive. Those cosments are:

"We trust that an informed union membership and the
other bargaining unit employees who have chosen not to
Join the union will not allow themselves to be led to a
strike in 1ight of the offer which we have made to
conclude these negotiations." and

"If you would 1lke additional information or detalls
concerning the administration's final offer, Mr. Keebaugh
is available to respond to your inquiry.*

Other than these two sentences the letter consists of ncthing other than

a synopsis of the status of negotiations at that date.

*Mentor, supra.

TNLRB v. Virginia Electric & Power Co., 314 U.S. 469, 9 LRRM 405

(1941},

*r.' 4..-”. .m ‘_ ) . _
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The majority opinion states that the Superintendent's statements In this
letter invited the employees to discuss negotiations directly with the
school board administration and disparaged the cvedibility of the exclusive
representative. According to the majority, the contents of this letter
represent a classic example of an enployer attespting to "deal with the
union through the employees.”® 1 agree with the majority that an employer
should not attempt to deal with a union through the employees. However, 1
do not believe that to be the sitvation in this case.

The majority states in its opinion that “Even If arguably the March 6§
letter standing alone were determined to be non-coercive...its issuance
framed between the two coercive statements of Ginny Brechak, Respondent's
food Service Manager, on March 4 and March 7 (footnote omitted) would still
cause more than a little circumspection as to the respondent's motives and
makes it a coercive message. A single act camnot be disengaged from the
totality of conduct and the Circumstances under which it occurred. "
(Emphasis added.)’ In keeping with this 1ine of rveasoning T belleve that
the two statements in the letter which the majority found to be coercive can
be analyzed in the same way. I would argue that even 1f the two statements
made by the superintendent were coercive, which 1 do not find to be the
case, they should not be disengaged from the totality of ccnduct and the
circumstances under which they were stated. The facts in this case
demonstrate clearly that the employer had been bargaining theretofore and
thereafter in good falth with the employee organization.

School district employees must be presumed to have some native
intelligence and to be able to recognize an occasional sentence of
propaganda from either side. The majority previously acknovledged this in a
representation election case:

When evaluating literature of this nature, the Board
considers the voters to possess basic intelligence and
the abllity to recognize and understand campaign
literature for what it is. The Board bears in mind that
campaign literature does not exist in a vacuum. Most
voters are aware of the positions of the parties and
evaluate campaign materials accordingly. The Board's
rule promoting open and free dissemination of ideas
enhance the opportunity for the voters to rveceive and
evalvate information regarding the arguments and
promotional points of the partles. In_re Hontgomery

County Bd. of Mental Retardation and Developmental
Disabilities, SERB 88-012 (9-15-88), at 3.62.

sgeneral Electric, supra.

*Virginia Electric L Power, supra.

10500 also, ln re Stark County Engineer, SERB 85-012 (4-4-85), "Union
campaign material ¥s unlikely to cast the employer in a favorable 1ight, but

o

it does not form the basis for an untawful charge.”
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I am not suggesting that employers should be permitted to issue
untruthful or misleading statements about negotiations, but rather that a
couple of sentences which an ordinary employee would easily recognize as
mere propaganda should not “form the basis for an unlawfyl charge." Once
employees and employee organizations have the right to lawfully strike on
economic fissves, and certainly once the employee organization has sent the
employer a strike notice, the employer must be permitted an opportunity to
make fair comments to the media, to the public, and to 1ts own employees
regarding the bargaining issues in dispute, so long as it does not repudiate
the employee organization as the bargaining agent. The employer here in no
way can he construed as inviting the employees to bargain directly with the
employer, and thus there 1s no direct dealing violation.

In a number of prior decisions, the Board has referenced the First
Amendment rights of employee organizations to speak out.'' 1In my opinion,
employers should have an equal right to speak out prior to a strike by
public employees. The only limitation imposed by the Legislature on that
right is O.R.C. §4117.2), discussed, and the prohibition on direct dealing.
It would be incongruous to conclude that employees and their union can
engage in public information picketing and a public strike, and yet conclude
that the employer can not tell its side of the story to the public and its
own employees. 1 believe that the following quote from the Montgomer
County, supra, case should apply with equal force to those situatfons where
col}gcttiiv? farlgaining negottations have reached the point where a strike
wou e lawful.

In reviewing any election objection based upon the
circulation of campaign literature, the guarantees of the
First Amendment to the United States Constitution are
paramount. The First Amendment guarantees and protects
freedom of speech, including the distribution of leaflets
and flyers in the course of representation campaigns.
Stark County Engineer, SERB 85-012 (4-4-85). Recognizing
that freedom of speech is essential to a fair and
meaningful representation campatgn, the Board has
promulgated rules to "ensure a free atmosphere for the
development of opinfons and the dissemination of
information and ideas for and against representation for
purposes of collective bargaining.* 0.A.C. Rule
4117-5-06(D). Open, active exchange of information is
imperative to enable the voters to make informed
choices. Extreme caution must be exercised in any case
that raises the possibility of restricting or penalizing
such information flow. At 3-62.

"'In_re Stark Co. Ergineer, SERB 85-012 (4-4-85), union campatgn

materfals; In re Univ. of Akron, SERB B86-010 (3-14-86), informational
picketing.

L
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With the exception of the two statements, the letter of March 6, 1986,
did not differ from the letter of March 12, 1986 in that both were sent for
Informatfon purposes and §n that the two statements In question,
particularly when viewed in light of the letter as a vhole, do not rise to
the level of a violation of the law.

1 further disagree with the wmajority's finding that the March 12, 1986
letter notifying employees of cancellatlon of Insurance was misteading.
This letter was merely informative. The myjority states that the letter was
mailed directly to employees two days after the strike began and further
states that the cancellation took effect on the day the strike began. The
Issue, according to the majority opinfon, is not whether the employer had
the right to cancel benefits, but whether the notice of cancellation was
misleading, and therefore a violation of O.R.C. §ANT7.1CAXT).

I find this contention to be =ithout merit. A review of this letter
clearly shows that the eaployer simply relayed Information to employees that
was already public knowledge. O.R.C. §4117.15¢C) states that an employee 1s
not entitled to pay or compensation while engaged in a strike. HWhile 1t
seems probable that employees would be aware that they would not recelve a
pay check during thelr participation 1n a strike, 1t is less Hkely that
they would be aware that other forms of compensation, such as insurance
benefits, could also be withheld. The March 12, 1986 letter merely informed
employees that insurance coverage would be suspended during the strike and
would be relnstated after the strlke ended. It also suggest.d that
employees seek other insurance coverage during this time if they needed it.

The majority opinion focuses on the date this letter was maited and the
procedure used to relay the Information. In my opinion neither the content
nor ‘the timing constituted a violation of the law. The strike began on
March 10, 1986 and the letter was dated March 12, 1986. If the letter bhad
been mailed prior to the actua} strike date, the message might have been
construed as coercive, if interpreted to be a threat. However, the letter
was mailed after commencement of the strike, and after the employer had
determined which employees were participating in the strike. The fact that
the insurance company was notified one day after the employees were notified
and that some of the striking employees remained covered during the strike
period, i; in my opinion, irrelevant.

In their final point regarding the insurance letter the majority holds
that not only was the information relayed to the employees misleading, but
that the procedure used to convey it was questionable. The majority opinion
states, “If the respondent's sole intention was to withhold compensation,
then doubtlessly another procedure would have been wused."™ Again, this
contention is without werit. I find that the March 12, 1986, letter did not
viotate O.R.C. §4117.11¢CAYQ1).

Lastly, the majority finds that the aforementioned communications by the
employer were evidence of bad faith bargaimiig and thus, ultimate impasse
was not reached, and implementation of the emrloyer's last best offer was
tnvalid. The 1issue of whether or not the communications were unlawful



DISSENTING OPINION
Case B6-ULP-06-0194
Page 8 of 9

direct dealing 1s a totally different issue than whether the parties had
reached ultimate fmpasse. The two 1issues are not related. Bad failth
bargaining is, as had bean stated earlier, an "all over" issue, based on the
totality of the evidence. Thus, even if I agreed that the communications
were unlawful, which I do not, I would not conclude that bad faith
bargaining occurred.'*® The significance of whether or not the parties had
reached impasse relates solely to the issue of whether or not the employer's
untlateral implementation of Its last best offer was lawful. To conclude
that the employer engaged in bad faith bargaining, thereby precluding a
finding that the parties were at impasse, based on an act which occurred
éugsgguggfl;omthe filing of a valid strike notice ts simply 111ogical under

The Employer had, by implication, asked SERB to rule that impasse did
not exist, when asking for an unauthorized strike determination on the basis
that the MAD was not legal In an earlier case related to this one. SERB
found that the MAD was valid, and that the strike was legal, thereby
certainly tmplying that impasse existed.'?

In footnote )1 of the majority opinion, the majority makes clear that
their use of the words “impasse” and “ultimate impasse™ in thelr opinion is
based on the NLRB's common definition of those terms. Such an approach does
not apply In the Ohlo public sector because of the detalled provisions of
0.R.C. §4112.14, which the NLRA lacks.

In Ohio, by law, an employer may lawfully impose its last best offer
when 1t has bargained in good falth and exhausted the statutory impasse
resolution procedures. Hhere the parties have a MAD provision instead of
the statutory provision, this point occurs when the MAD impasse resolution
provisions have been exhausted. The employer's right to implement its last
best offer is directly related to the employee organization's right to use
its economic weapon--the eccnomic strike. Each right is the opposite side
of the same coin and each occurs vhen the parties are unable to resolve
their bargaining impasse after exhaustion of the 1impasse resolution
procedure.

As the Board found the strike to te legal in this instance, and that the
parties had properly exhausted their NAD provisions, 1t necessarily follows
that the employer had the right to implement its last best offer. That

‘25ee COTA Concurring Opinion, supra, where I did agree that direct
dealing, but not bad faith bargaining, occurred.

'3GERB determined that the parties in this case had a valid alternate
dispute resoluvtion procedure, that it was exhausted, and that on that basis,
the strike was legal. Thus, the Employer's contention that impasse did not
exist was overruled by this Board. In re Chio Association of Public School
Employees and Vandalia-Butler City School District, SERB 86-012 (3-27-86).
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right can not be negated in this instance by an unfalr labor practice which
occurred subsequent to the parties having exhausted their MAD provisions
pursuant to O.R.C. §4117.14."°¢

In summary, the two letters are not, in my opinion, evidence of bad
faith bargaining. I find that the employer did bargain in good falth,
ultimate tmpasse was reached and Impiementation of the last best offer was
valid. Consequently, such implementation did not constitute a untlateral
change in terms and conditions of employment, and there was no violation of
O.R.C. §4117.11(AXC1) and (AX(S5).

I agree with the Hearing Officer's proposed Amalysis and Discussion,
which {s hereby incorporated by reference.

‘0of course, It 1s perfectly proper for the parties to continue
negotiations to reach a compromise and contract, Just as it is perfectly
legal for the parties to agree to amend or modify a conciliator's award by
mutual agreement. Licking Co. Sheriff v. SERB, 1988 SERB 4-138 (CP,
Licking, 11-14-88). :
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