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Ohio Administrative Code <"O.A.C."> Rules 4117-3-01 and 4117-3-03, the FOP 
had submitted to the Board satisfactory evidence that a majority of 
employees In the unit wished to have the FOP represent them for purposes of 
collective bargaining. The City, In compliance with O.R.C. 
§4117.05<A><2><a>, posted a notice advising employees of the FOP's filing 
and specifying the date by which objections could be filed. No objections 
or petitions were filed. Accordingly, as required by O.R.C. 
§4117.05<A><2><bl, the Board on May 11, 198~. voted to certify the FOP as 
the exclusive representative of all employees In the unit. Certification 
Pursuant to Request for Recognition, Case No. 89-REP-02-0047, filed and 
served May 16, 1989. 

The Instant decertification petition was filed November 13, 1989, and 
requests that the Board conduct an election pursuant to O.R.C. §4117.07 to 
determine whether a majority of employees wish to retain or decertify the 
FOP as their exclusive representative. 

ISSUE 

The questions ralse1 by this petition are whether certification pursuant 
to O.R.C. §4117.05<A><2> operates as a bar to a representation election and, 
If so, what Is the duration of the bar. 

ANALYSIS 

A. The Concept of the Traditional Election Bar 

Resolution of the ls>ue In this case turns on whether the principles of 
the traditional "election bar" should apply when certification arises 

FOC'tnote 2, continued: 
(I) A petition for an election from the public 

employer pursuant to division <A)(2) of section 4117.07 
of the Rev I sed Co•Je: 

<II> Substantial evidence based on, and In 
a~cordance with, rules prescribed by the board 
demonstrating that a majority of the employees In the 
descrlb9d bargaining unit do not wish to be represented 
by the employee organization filing the request for 
recognItIon: 

<llll Substantial evidence based on, and In 
accordance with, rules prescribed by the Qoard from 
another employee organization demonstrating that at >east 
ten per cent of the employees ln the d~scrlbed baqalnlng 
unit wl sh to be represented by such other employee 
organization: or 

<lv) Substantial evidence based on, and In 
accordance with, rules prescribed by the board Indicating 
that the proposeJ unit Is not an appropriate unl t 
ptJrsuant to section 4117.06 of th!l Revised Code. 

--·------------------------··-··-······· 
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without an election. Thus, we begin our analysis with an examination of the 
purpose and philosophy of the baste election bar concept. The principle of "1lectlon bar" establishes that a conclusive 
representation election blocks the holding of another election In tr.e same 
unit for ~welve months. This concept ls widely accepted within the field of 
labor relations' and Is codified In O.R.C. §4117.07<A><6>: 

The Board may not conduct an election under this section In any appropriate unit wl thin which a board-conduct~d 
election was held In the precedlr~) twe'lve-month period .... • 

Hhere an employee organization has prevat led In an election. the bar 
ensures that the new exclusive representative and the employer have an ample 
period of stability In which to commence and de~elop a productive bargaining 
relationship. The union Is given one year of unchallenged representation 
before It can be attacked by a rival union or a decertification effort, and 
the emp Ioyer Is protected from any compll cat I ng representatIon processes 
that may confuse Its obligation to bargain. Similarly, where the majority 
of employees In an election have chosen to have no representation, the 
one-year bar serves to ensure that the workforce and employer will not 
Immediately be faced with a new or repetitious representation contest. As noted by the United States Supreme Court In Brooks v. NLR6, 348 U.S. 
96, 35 LRRM 2158 at 2159 <1954), the concept of election bar and the 
presumption of the union's continuing majority support <developed first 
through the case law of the National Labor Relations lloard and the courts 
and then codified In 1947 as a result of the Taft-Hartley Act> Is based upon 
these factors: 

<a> In the political and business sphere;, by an election the voters are bound by their choice for a fixed time. This promotes a sense of responslbl I lty In the electorate and needed coherence In administration. These considerations are equally relevant to healthy labor relations. 

'See, !...9..:.· Section 9<c>D> of the National labor Relations Act, 29 
U.S.C-:-§159(C)(3), ~hlcl1 provides that "[n)o election shall be directed In 
any bargaining unit or any subdivision •lthln which In the preceding 
twelve-month period, a valid election siMil have been held." See also, 
U.:.• Cal. Gov't. Code §3577<b><2>; Conn. Labor Rei. Act Sectlon6<aH3i; 
Fla. Stat. §447.307<J><d>; Fla. Admin. Code Rule 380-17.06; Hawaii Rev. 
Stat. §89-7; M; lne Rev. Stat. Ann. Title 26, §979-F<lHD>; Minn. Stat. 
§179.12, Subdlv. 12; New Jersey Admin. Code §19:11-2.8<b>; and Pa. Cons. 
Stat. §605<7 >. 

•rhe Board 1\as Interpreted this provision as Imposing a one-year bar 
from the time of actual certification of the election results. O.A.C. Rule 
4117-5-II<C>. 



OPINION AHP ORDER 
Casf 89~R£P~ll·OZ40 flage 5 of 7 (bl Slncll an election Is a solemn and costly occasion, 

conducted under safe9uards to voluntary choice, 

revocation of authOrity should occur by a procedure 

no less solemn than that of the Initial 

designation. A petition or a public meeting--In 

which those voting for and against unlo~lsm are 

disclosed to management, and In which the Influences 

of mass psychology are present--Is not comparabl~ to 

the privacy and Independence of the voting booth. 

(C) A union should bt> given ample time for cArrying out 

Its mandate on b~half of Its memb~rs, and should not 

be under exigent pressure to produce hothouse 

results or be turned out. 
(d) It Is scarcely conducive to bargaining In good faith 

for an employer to know that. If he dillydallies or 

subtly undermines. union strength may erode and 

thereby relieve him of his statutory duties at any 

time. while If he works conscientiously toward 

agreement, the rank and file may, at the last 

moment, repudiate their agent. 
(e) In situations, not wholly rare, where unions are 

competing, raiding and strife will be minimized If 

elections are not at the hazard of Informal and 

short-term recall. 
• 

As Is reflected by the forego\ nq aM I ys 1 s, the tradItIon a 1 ~onc~pt of 

election bar Is rooted In solid. logical reHonlng and legitimate policy 

considerations. He no~ examine whether these considerations apply as well 

to certification resulting from the non-~lectoral process of O.R.C. 

§4117.05<Al<21. 
6. Should O.R.C. §411.1.J)5<A)(2l Certification OJ?.erote As A Bar? 

The Ohio Revised Cod~! Is silent as t0 any bat that should exist as a 

result of certifications obtained through O.R.c. §4117.0S<Al<V. The 

statute Is clear, however, as to the Intended effect of such 

certifications. o,R,C, §4117.05(Al(2l provides a streamlined procedural 

option that may be pursued where there Is a .:\early demonstrated maJority 

and where there are no objections to the bargaining relationship. The 

pr0cess produces a certification that Is as complete and effective as 

certification based upon an election. 
lt follows. therefore, that the principles that have giv~>n rise to the 

election bar apply with equal force and logic to O.R.C. §4117.05(A)0) 

certifications. Indeed, the considerations enunciated by the United States 

Suprem11 Court In Brool<.s v:..J!.b..@, ld., are as sall~nt and valid In the 
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Instant case as they are when applied to electoral determinations.' . A !Jar 

emanating from certification without an election Is necessary to Instill a 

sense of stability and tOfl'lllltment In the employer and the employees, to 

allow the union "ample time for carrying out Its mandate" without 

unrealistic pressure of lntlllnent rejection; and to minimize the Imbalance 

caused by the potential of "raiding and strife" associated with short-term 

recall. To deny or reduce the period of unchallen~ed majority sto~tus In 

this Instance would substantially deplete the significance and utl11ty of 

O.R.C. §4117.05<A><2> certification and would, In fact. be contrary to the 

goal of labor stability enunciated In O.R.C. §411i.22.' 

Indeed, even under the National Labor Relations Act. 29 U.S.C. §151 et 

i!t.'l· which has no statutory provision comparable to O.R.C. §4117.0S<A><2l, 

the courts and the National Labor Relations Board have held that when an 

employer properly and voluntarily agrees to recognize a union as an 

exclusive representative, that recognition agreement, whether written or 

oral, operates as a bar for a "reasonable time." See, Keller Plastics 

Eastern, Inc., 157 NLRB 583, 61 LRRM 1396 (1966>.-See also. NLRB v. 

Montg<l!Mlry Ward & Co., 399 F. 2d 409, 68 LRRM 2933 <7th Clr. 1968>. and 

Royal Coach \:_lnes, 282 HLRS 1038, 124 LRRM 1246 (1987>. 

In such cases, the exclusive representative's status has not received 

certification or legitimization from the NLRS. Therefore, It Is 

understandable that a more fluid bar <I.e., "reasonable time"> 11ould apply 

to such recognition. Under the Ohio statute. ho~ever, O.R.C. §4117.05<A><2> 

provides a Board-controlled process that results In official 

certlflcatlon··-not mere ac~esslon by an employer. SucH certification Is the 

product of statutory procedural safeguards and Is Intended to have the same 

effect as certification emanating from a Board-conducted representation 

election under O.R.C. §4117.07. Hence, we se~ no purpose In deviating from 

the twelve-month bar Imposed by Q.R.C. §4117.07<A><6>. 

Sound policy reasons, logic, the experience of other jurisdictions, and 

the Interpretative mandat~ of our own statute lead to the Inescapable 

conclusion that. to give full effect to O.R.C. §4117.05<A><2> 

certifications, we must lmpo;e a twelve-month certification bar on 

subsr.quent representation elections. As with the election bar, the one-year 

perloct will run from the date on which the Board votes to certify the 

exclusive representative. See O.A.C. Rule 4117-5-li(Cl. 

'The second factor enumerab,d by the Court In Brooks was In reference 

to the union's presumption of continued majority sTatus-In the face of an 

employer's attempt to withdraw recognition during the certification year and 

Is not relevant to the general discussion of election bar. 

'O.R.C. §4117.22 requires that the Board construe Chapter 4117 

"liberally for the accomplishment of the purpose of promoting orderly and 

constructive relationships between all public employers ana their 

employees." Hlthout a guaranteed period of stability In the 

representational circumstances of a workforce, there Is no satisfactory 

opportunity for the development of orderly and constructive labor-management 

relationships. 
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Accordingly, the Instant decertification petition, having been filed 
only six months after certification, Is dismissed as having bt4 n prematurely 
flied. 

It Is so ordered. 

SHEEHAN, Chairman; DAVIS, VIce Chairman; and LATANE. Board Member, 
concur. 

JA CHAIRMAN 

Hhlle not conceding that Ohlo Revised Code Sec:tlon 119.12 applies In 
thIs Instance, the Board hereby not If 1 es you that an appea 1 may be perfected 
by filing a notice of appeal with the Board at 65 East State Street, 12th 
Floor, Columbus, Ohio 43215-4213, and with the Franklin County Common Pleas 
Court within fifteen days after the mailing of the Board's d!rectlve. 

I c2rtlfy that this document was filed and a copy served upon each party 

on this 2_9""~h day of fl (lc.f'-{ /;)..{/" , 1989. 

0478B:JFD/jlb:12/28/89:f 
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In Hay 1989, the FOP was certlfleO as the exclusive representative of 
the appropriate unit. The Board granted this certification without an 
e lectlon pursuant to the "voluntary recognl tlon" procedures of Ohio Rev! sed 
Code <"O.R.C. "> §4117.05<AHZ> .• As required by that provision, and by 

•o.R.C. §4117.05<A><Zl provides: 
<A> 1\n employee organization becom<!s the exclusive representative of all the public employees In an appropriate unit for the purposes of collective bargaining by either: 

<2> Filing a request with a public employer with a copy to the State Employment Relations Board for recognition as an exclusive representative. In the request for recognition, the employee organization shall describe the bugalnlnq un1t, shall allege that a majority of the employees In the bargaining unit wish to be represented t>y the employee organization, and shall support thr request with substantial evl(lence based on, and In accordance w1th, rules prescribed by the board demonstrating that a majority of the employees In the bargaining unit wish to be represented by the employee organization. lllllledlately upon receipt of a request, the public employer shall either request an election undPr division (1\)(2) of section 4117.07 of the Revised Code, or ta~e the following action: 
<a> Post notice In each facility at which employees In the proposed unit are employed, settln9 forth the description of the bargaining unit, the name of the employee organization requesting recognition, and the date vf the request for recognition, and advising emplvye~> that objections to certification must b(. filed with the State Employment Relations Board not later than the twenty-fl rs t day fo 11 owl ng the date of the reQuest for recognition; 

<bl Illllledlately notify the State Employment Relations Ooard of the requ~st for recognition. 
The State Employment Relations Board shall certify the employee organization ft ling the request for recognition on the twenty-second day following ~he filing of the request for recognition, unless by the twenty-fl rst day following the filing of the request for recognition It receives: 

Footnote continued on next page. 

., ,•, 

c.to 
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Ohio Administrative Code <"O.A.C. ") Rules 4117-3-01 and 4117-3-03, the f'OP had submitted to the Board satisfactory evidence that a majority of employees In the unit wished to have the FOP represent them for purposes of collective bargaining. The City, In compliance with O.R.C. §4117.0S<A><2><a>. posted a notice advising employees of the FOP's filing and specifying the date by which objections could be fl led. No objections or petitions were flled. Accordingly, as required by O.R.C. §4117.0S<AH2)(b), the Board on May 11, 1989, voted to c.ertlfy the FOP as the exclusive r11presentatlve of all employees In the unit. Certification Pursuant to Request for Recognition, Case No. 89-REP-02-0047, filed and served May 16, 1989. 

The Instant decertification petition was flied November 13, 1989, and requests that the Board conduct an election pursuant to O.R.C. §4117.07 to determine whether a majority of employees wtsh to retain or decertify the FOP as their exclusive representative. 

~ 
The questions ratsej by thts petltton are whether certification pursuant to Q.R.C. §4117.05<A><2> operates as a bar to a representation election and, tf ~o. what ts the duration of the bar. 

ANALYSIS 
A. The ~oncept of the Traditional Election Bar 

Resolution of the Issue In this case turns on whether the principles of the traditional ''election bar'' should apply when certification artses 

Footnote 2, contt nued: 
<I> A petition for an election from the ptlbllc employer pursuant to dtvtston <A><2> of section 4117.07 of the Revised Co•Je; 

(ttl Substantial evidence based on, and tn accordance with, rules prescribed by the board demons traU ng that a majorIty of the employees t n the descrtbvd bargaining unit do not wtsh to be represented by the employee organization filing the request for recognition; 

<Ill> Substantial evidence based on, and tn accordance with, rules prescribed by the board from another employee organization demonstrating that at 1east ten per cent of the employees tn the described barJatnlng untt wish to be represented by such other employee org.antzatton; or 

<tv> Substantial evidence based on, and In accordance wtth, ru 1 es prescrIbed by the board 1 nd I cat t ng that the proposed unit Is not an appropriate unit pursuant to section 4117.06 of tha Revised Code. 
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without an election. Thus, we begin our analysts with an examination of the 
purpose and philosophy of the basic election bar concept. The principle of "election bar" establishes that a conclusive 
reprtsentatlon election blocks the holding of another election In the same 
unit for ~welve months. T!lls concept Is widely accepted within the field of 
labor relations' and Is codified In O.R.C. §4117.07(A)(6): The Board may not conduct an election under this Sl!Ctlon 111 

any appropriate unit wlthtn which a board-conducted 
election was held In the precedi~J twelve-month 
per lod .... • 

Hhere an employee organlzo.tlon has prevailed In an election, the bar 
ensures that the new e~cluslve representative and the employer have an ample 
period of stability In which to commence qnd de~elop a productive bargaining 
relatlonslllp. The union Is given one year of unchallenged representation 
before It can be attacked by a rival union or a decertification effort, and 
the employe~ Is protected from any complicating representation processes 
that may confuse Its obligation to bargain. Similarly, where the majority 
of employees In an election have chosen to have no representation, the 
one-year bar serves to ensure ~hat the workforce and emp Ioyer will not 
Immediately be faced with a new or repetitious representation contest. As noted by the United States Supreme Court ln Brooks v. NLRB, 348 U.S. 

96, 35 LRRM 2158 at 2159 (1954>, the concept of election bar and the 
presumption of the union's continuing majority support <develop~d flr~t 

through the case law of the National Labor Relations Board and the courts 
and then codlfled In 1947 as a result of the Taft-Hartley Actl Is based upon 
these factors: 

<a> In the political and business spheres. by an 
election the voters are bound by their choice for 3 
fiKed time. This promotes a sense of responsibility 
In the electorate and needed coherence In 
administration. These considerations are eQually 
relevant to healthy labor relations. 

'See, !L:JL., Section 9<cH3l of the fo!atlonal Labor Relation; Act, 29 

U.S.C. §159CCl(3), whlct1 provides that "[n)o election shall be dlr~cte" In 
any bargaining unit or any subdivision within which In the pret og 
twelve-month period, a valid electlor sh~ll have been held." See so, 
!!.:JI.:.• Cal. Gov't. Code §3577<b><2>; Conn. Lab<Jr Rel. Act Sectlon6<a)ffi; 
Fla. Stat. §447.307<J><dl; Fla. Admin. Code Rule 380-17.06; Hawatl Rev. 
Stat. §89-7; l·tdne llev. Stat. Ann. Title 26, §979-F<2><0>; Minn. Stat. 
§179.12, Subdlv. 12; New Jersey Admin. Ct~de §19:11-2.8<b>; and Pa. Cuns. 
Stat. §605(7). 

•Tne Board has Interpreted this prov1slon as Imposing a one-year bar 
from the time of actual certification of the election results. O.A.C. Rule 
4117-5-ll<C>. 
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<b> Since an election Is a solemn and costly occasion, 
conducted under safeguards to voluntary choice, 
revocation of authority should occur by a procedure 
no less solemn than that of the Initial 
designation. A petition or a public meeting--In 
which those voting for and against unionism are 
disclosed to management, and In which the Influences 
of mass psychology are present--Is not comparabl~ to 
the privacy and independence of the voting booth. 

<c> A unton sllould be given ample time for carrying out 
Its mandate on behalf of its members, and should not 
be under exigent pressure to produce hothouse 
results or b~ turned out. 

(d) It Is scarcely conducive to bargaining In good faith 
for an employer to know that, If he dillydallies or 
subtly undermines, union strength may erode and 
thereby relieve him of his statutory duties at any 
time, while If he works conscientiously toward 
agreement, the rank and file may, at the last 
moment, repudiate their agent. 

<e> In situations, not wholly rare, where unions are 
competing, raiding and strife will be minimized If 
ele~tlons are not at the hazard of Informal and 
short-term recall. • 

As Is reflected by the foregoing analysis, the traditional concept of 
election bar Is rooted In solid, logical reasoning and legitimate policy 
considerations. He ncn1 examine whether these considerations apply as wel i 
to certification resulting from the non-electoral process of O.R.C. 
§411 7 . 05 (A) ( 2) . 

6. Should O.R.C. §4117 .05CA)(2) Certification Operate As A Bar? 

The Ohio Revised Code Is ~llent as to any bar that should exist as a 
result of certifications obtained through O.R.C. §4!17.0S<A><2>. The 
statute Is clear, however, as to the Intended effect of such 
certifications. O.R.C. §4117.05(A)(2) provides a streamlined procedural 
option that may be pursued where there Is a clearly demonstrated majority 
and where there are no objections to the bargaining relationship. The 
process produces a certification that Is as complete and effective as 
certification based upon an election. 

It follows, therefore, that the principles that have given rise to the 
election bar apply with equal force and logic to O.R.C. §4117.05<A><?> 
certifications. Indeed, tl1e coflslderatlons enunciated by the United States 
Supreme Court In Brooks v. NLRB, !.Q., are as salient and valid In the 



OPINION AND ORDER Case 89-REP-11-0240 Page 6 of 7 
Instant case as they are wh~n applied to electoral determinations.' A oar 

emanating from certification without an election Is necenary to lnstl 11 a 

unse of stdbllity and tO!MIItment In the employer and the employees, to 

allow the union "ample time for carrying out Its mandate" without 

unr&allstlc pressure of 111J!llnent rejection; and to minimize the Imbalance 

caused by the potential of "raiding and strife" associated with short-term 

recall. To deny or reduce the period of uncha1len9ed majority status In 

this Instance would substantially deplete the significance and utility of 

O.R.C. §411L05<A)(2l certification and would, tn fa~t. be contrary to the 

goal of labor stability enunciated In O.R.C. §4117.22.' Indeed, even under the Natlonal labor Relations Act, 29 U.S.C. §151 et 

gg, which has no statutory provision comparable to O.R.C. §41J7.05(AH2), 

the courts and tl'ie National Labor Relations Board have held that when an 

employer properly and voluntarily agrees to recognize a union as an 

exclusive representative, that r&cognltlon agreement, whether written or 

oral, operates as a bar for a "reasonable time." See, Keller Plastics 

Eastern, Inc..:., 157 NLRB 583, 61 LRRM 1396 <1966l.-See also, NlRB v. 

Montg~ry Ward & Co., 399 f. 2d 409, 68 LRRM 2933 (7th Clr. 1968), and 

Royal Coach !:,incs, 282 NLR6 1038, 124 LRRM 1246 <1987>. In such cases, the exclusive representative's status has not received 

certification or legltlmlzatlon from the NLRB. Therefore, It Is 

understandable that a more fluid bar (I.e., "reasonablf time") tiOuld apply 

to such recognition. Under the Ohio statute. ho>'evtr. O.R.C. §4117.05<A)(2) 

provides a Board-controlled process that results In official 

certlflcatlon·--not mere accession by an employer. SucH certification Is the 

product of statutory procedura 1 safeguards and t s Intended to have the same 

~ffect as certification emanating from a Board-conducted representation 

election under O.R.C. §4117 .07. Hence, ~te se~ no purpose In deviating from 

the twelve-month bar Imposed by O.R.C. §4117.07<A><6l. Sound policy reasons, logic, the experience of other jurisdictions, and 

the Interpretative mandat~ of our own statute lead to the Inescapable 

conclusion that, to give full effect to O.R.C. §4117.05<AJ<2> 

certifications, we must Impose a twelYe-<..vnth certification bar on 

subsf!quent representation elections. As with the election bor, the one-year 

perloo will run from the date on which the Bo4rd votes to certify the 

exclusive representative. See O.A.C. Rule 4117-5-lHCl. 

'The second factor e.~umerahd by the Court In Brooks was In reference 

to the union's presumption of continued majority s•atus-ln the face of an 

employer's attempt to withdraw recognition during the certification year and 

Is not relevant to the general discussion of election bar. 'O.R.C. §4117.22 requires that the Board construe Chapter 4117 

"liberally for the accomplishment of the purpose of promoting orderly aod 

constructive relationships between All public employers and their 

employees." Hlthout a guaranteed period of stability In the 

representational circumstances of a worKforce, there Is no satisfactory 

opportunity for the development of orderly and constructive labor-management 

relatloflslllps. 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 



,, 

OPINION AND ORDER Ca$e 89-REP-11-0240 
Page 7 of 7 

Accordingly, the Instant decertification petition, having been flied only six months after certification, Is dismissed as havlny been prematurely 
flied. 

It Is so ordered. 

SHEEHAN, Chairman; DAVIS, VIce Chairman; and LATANE, Board Member, concur, 

CHAIRMAN 

While not conceding that Ohio Revised Code Section 119.12 applies In this Instance, the Board hereby notifies you that an appeal may be perfected by filing a notice of appeal with the Board at 65 East State Street, 12th Floor, Columbus, Ohio 43215-4213, and with the Franklin County Common Pleas Court within fifteen days after the mailing of the Board's directive. 

I c~rtlfy that this document was filed and a copy served upon each party on this _£9"'~h day of [l QC.fl.{ /u/ . 1989. 

·~~~.-.<.,.,1611.tL· _ CYNTHIA . SPANSK~RK 

0478B:Jf0/jlb:l2/28/89:f 
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