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Ohio Administrative Code ("0.A.C.") Rules 4117-3-01 and 4117-3-03, the FoP
had submitted to the Board satisfactory evidence that 2 majority of
employees in the unit wished to have the FOP represent them for purposes of
collective  Dbargaining. The  City, in compliance with O.R.C.
§4117.05(A)(2)(a), posted a notice advising employees of the FOP's filling
and spec!fying the date by which objections could be filed. No objections
or petitions were filed. Accordingly, as required by O0.R.C.
§4117.05(A)(2)(b), the Board on May 11, 1983, voted to certify the FOP as
the exclusive representative of all employees in the unit. Certification
Pursuant to Request for Recognition, Case No. 89-REP-02-0047, filed and
served May 16, 1989,

The instant decertification petition was filed November 13, 1989, and
requests that the Board conduct an election pursuant to 0.R.C. §4117.07 to
determine whether a majority of employees wish to retain or decertify the
FOP as thetr excluysive representative,

ISSUE

The questions raised by this petition are whether certification pursuant
to 0.R.C. §4117.05(A)(2) operates as a bar to a representation election and,
if so, what is the duration of the bar.

ANALYSIS

A. The Concept of the Traditional Election Bar

Resolution of the issue in this case turas on whether the principles of
the traditional “election bar* should apply when certification arises

Foctnote 2, continued:
(1) A petition for an election from the public
employer pursuant to division (A)(2) of section 4117.07
of the Revised Code;

SR Substantial evidence based on, and In
accordance with, rules prescribed by the board
demonsirating that a majority of the employees in the
described bargaining unit do not wish to be represented
by the employee organization filing the request for
recognition;

(1 Substantia)l evidence based on, and in
accordance with, rules prescribed by the board from
another smployes organization demonstrating that at ieast
ten per cent of the employees in the described baryaining
unit wish to be represented by such other employee
organization, or

(iv) Substantial evidence based on, and in
accordance with, rules prescribed by the board indicating
that the proposed unit 1is not an appropriate wunit
pursuant to section 4117.06 of the Revised Code.




OPINION AND ORDER
Case B9-REP-11-0240
Page 4 of 7

without an election. Thus, we begin our analysts with an examination of the
Purpose ang Philosophy of the basic election bar concept.

The principle of "election par" establishes that , conclusive
répresentation election blocks the holding of another election in the same
unit for :welve months. This concept s widely accepted withtn the fieig of
labor relations? and is codified 1p 0.R.C. §84117.07(A)(§):

The Board may not conduct an election under thig section in
any appropriate unit within which a board-conductag
election was held  1n  the precediry  tweive-month
periog., . .*

Rhere ap employee organtzation has prevalled in an election, the par
ensures that the new exclysjve representative and the employer have an ample
pertod of stability tn which to commence ang develop a productive bargatning

that may confyse ts obligation to bargain. Similarly, where the majority
of empioyees in an election have chosen to have no representation, the
one-year bar seryes to ensure that the workforce ang employer will ngt
immedfately be faced with new or repetitious representation contest.

As noted by the United States Supreme Court in Brooks v. NLRB, 348 U.s.
96, 35 LRRM 2158 at 2159 (1954), the concept of election bar and the
presumption of the union's continuing majority Suppart  (developed first
through the case iaw of the National Labor Relations Board and the courts
and then codified In 1947 35 a result of the Taft-Hartley Act) s based upon
these factors:

(2) In the political ang business spheres, by an
election the voters are bound by thetr cholce for a

in  the electorate and  needeqd toherence in
administration, These tonsiderations are equaltly
relevant to healthy tabor relations.

—

'See, e g., Section 9(c)(3) of the National Labor Relations Act, 29
u.s.c. §lS9(C)(3), which provides that "[n]o election shal} be directed ip
any bargainlnq unit or any subdivision within which In the freceding
twelve-month perfod, a valid election shall have been he)g. » See also,
€.9.. Cal. Gov't. Code §3577¢b)(2); Conn. Labor Rel. Act Section 6(a)(3y;
Fla. Sstat, §447.307(3)(d); Fla. Admin. Code Rule 380-17.06; Hawall Rey.
Stat. §89-7; M:tne Rev. Stat. Apn. Tttie 26, §979-F(2)(D); Minn. Stat,
§179.12, Subdiy. 12; New Jersey Admin, Code §l9:ll-2.8(b); and Pa. Cons.
Stat. §605(7).

“The Board has Interpreteg this provision as imposing a ohe-year bar
from the time of actual Certification of the election results. 0.A.c. Rule
4M17-5-11¢C).
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instant case as they are when applied to electoral determinations.® A bar
emanating from certification without an election 1s necessary to instill a
sense of stability and commitment in the employer and the employees, to
allow the ualon “ample time for carrying out 1ts mandate” without
unrealistic pressure of imminent rejection; and to minimize the tmbalance
caused by the potential of “raiding and strife” assoctated with short-term
recall. To deny or reduce the period of unchallenged majority status in
this instance would substantially deplete the significance an¢ utiiity of
0.R.C. §4117.05¢A)(2) certification and would, In fact, be contrary to the
goal of labor stab!lity enunciated in O.R.C. §4117.22.°

Indeed, even under the National Labor Relations Act, 29 4.5.C. §151 et
seq, which has no statutory provision comparabie to O.R.C. §4117.05¢AX (2,
the courts and the National Labor Relations Board have held that when an
employer properiy and voluntarily agrees to recognize a union as an
exclusive rvepresentative, that recognition agreement, whether written or
oral, operates as a bar for a ‘"reasonable time." See, Kelier Plastics
Eastern, Inc.. 157 HNLRE 583, 61 LRRM 1396 (1966). See also. NLRB_v.
Montgomery MWard & Co., 399 F. 2d 409, 68 LRRM 2933 (7th Cir. 1968), and
Royal Coach Lines, 782 HLRB 1038, 124 LRRM 1246 (1987).

In such cases, the exclusive representative’s status has not recelved
certification or legitimization from the NLRB. Therefore, 1t 1s
understandable that a more fluid bar (V.e., “reasonable time") would apply
to such recognition. Under the Ohlo statute. however, 0.R.C. §4117.05(A)(2)
provides a Boarg-controlled process that results in officlal
certification--not mere accession by an employer. Such certification s the
product of statutory procedural safequards and ‘s intended to have the same
effect as certification emanating from a Board-conducted representation
election under O.R.C. §4117.07. Hence, we sée no purpose in deviating from
the twelve-month bar imposed by 0.R.C. §4117.07(AY(6).

Sound policy reasons, logic, the experience of other jurisdictions, and
the interpretative mandate of our own statute lead to the ‘nescapable
conclusion  that, to give full effect to O.R.C. §4117.05(AX(2)
certifications, we must impose 2 twelve-month certification bar on
subsaquent representation elections. As with the election bar, the one-year
period will run from the date on which the Board votes to certify the
exclusive representative. See 0.A.C. Rule 4117-5-11(C).

SThe second factor enumerat:d by the Court 1n Brooks was in reference
to the union’'s presumption of continued majority status in the face of an
amployer's attempt to withdraw recognition during the certification year and
s not relevant to the general discussion of electlon bar.

SO.R.C. §4117.22 requires that the Board construe Chapter 4117
"1iperally for the accomplishment of the purposeé of promoting orderly and
constructive relationships between all public employers and  thelr
employees.” Without a gquaranteed period of stability In the
representational circumstances of a workforce, there 1is no satisfactory
opportunity for the development of orderly and constructive Yabor-management
relationships.

4y
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Accordingly, the instant decertification petition, having been filed
:?:ydsix months after certification, is dismissed as having been prematurely
ed.

It ¥s so ordered.

SHEEHAN, Chairman; DAVIS, Vice Chalrman; and LATANE. Board Member,
concur.

JA LIN F. DAV CHATRMAN

While not conceding that Ohlo Revised Code Section 119.12 applies in
this instance, the Board hereby notifies you that an appeal may be perfected
by filing a notice of appeal with the Board at 65 East State Street, 12th
Floor, Columbus, Ohlo 43215-4213, and with the Franklin County Common Pleas
Court within fifteen days after the mailing of the Board's directive.

1 certify that thts document was filed and & copy served upon each party

on this _ﬁ'lw‘ day of &AG(’-/‘—( her” 0.

. SPANSKI

0478B:JFD/}1b:12/28/89:F
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In May 1989, the Fop was certified as the exclusive representative of
the appropriate urit.  The Board granted this certification without an
election pursyant to the “voluntary recognition” procedures of Ohio Revised
Code ("0.R.C.") §4117.05(A)(2).7 7 pg required by that provisien, and by

*0.R.C. §4117.05¢A)(2) provides:

(A)  An employee organization becomes the exclusive
representative of  aj) the public employees fn ap
appropriate unit for  the purposes of collective
bargaining by elther:

(2} Filing a request with a public empioyer with a
Copy to the State Employment Relations Boarg for
recognition as ap exclusive representative. In  the
request for recognition, the employee organtzation shall
describe the bargaining unit, shal) allege that g
majority of the employees in the bargaining unit wish to
be representeq by the employee organization, ang shall
support the request ¥Ith substantial evidence baseq on,
and fn dccordance with, rules Prescribed by the board
demonstrating that a majority of the employees in the
bargaining untt wish to be represented by the employee
organfzation. Immedlately upon recetpt of a request, the
Public employer shall efther request an election tnder
division (A)(2) of section 4117.07 of the Revised Code,
or take the following action:

(a) Post notice in each facility at which emplioyees
in the Proposed unit are employed, setting forth the
description of the bargaining untt, the name of the
employee organization requesting recognition, and the
date of the request for recognttton, and advising

(b) Immediatety notify the State Employment
Relations Board of the request for recognition.

The State Employment Relattons Boarg shall certify
the employee organization filing the request for
recognftion on the tweaty-second day following the filing

» of the request for recognition, unless by the
twenty-first day following the filing of the request for
recognition tt recelves:
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Ohlo Administrative Code ("0.A.C.") Rules 4117-3-01 angd 4117-3-03, the FOP
had submitted to the Board satisfactory evidence that 4 majority of
employees in the untt wished to have the FOP represent them for purposes of
collective bargaining. The  City, tn compliance with O.R.C.
§4117.05(A)(2)¢a), posted a notice advising employees of the FOP's fillng
and specifytng the date by which objections could be filed. No objections
or petttions were filed. Accordingly, as required by 0O.R.C.
§41]7.05(A)(2)(b). the Board on May 11, 1989, voted to certify the FOP as
the exclusive representative of all employees fn the unit. Certification
Pursuant to Request for Recognition, Case No. 89-REP-02-0047, filed and
served May 16, 1989,

The instant decertification petition was filed November 13, 1989, and
requests that the Board condyct an election pursuvant to O.R.C. 84117.07 to
determine whether a majority of employees wish to retain or decertify the
FOP as their exclusive representative.

ISSUE

The questions rafsed by this petitfon are whether certification pursuant
to 0.R.C. §4117.05(A)(2) operates as a bar to a representation election and,
if 50, what 15 the duration of the bar.

ANALYSIS

A. The Concept of the Traditional Election Bar

Resolution of the issue In this case turns on whether the principles of
the traditional “election bar" should apply when certification arises

Foctnote 2, continued:
(1} A petition for an election from the public
employer pursuant to diviston (A)(2) of section 4117.07
of the Revised Code:

(i) Substantial evidence based on, and in
accordance  with, ryles prescribed Ly the board
demonstrating that a majority of the employees in the
described bargaining unit do not wish to be represented
by the employee organtzation filing the request for
recognition:

i11) Substantial evidence based on, and in
accordance with, ryles prescribed by the board from
another employes organization demonstrating that at 1east
ten per cent of the employees in the described bar jaining
unit wish to be represented by such other employee
organization: or

(tv) Substantial evidence based on, and ip
accordance with, rules prescribed by the board Indtcating
that the proposed unit Is not an appropriate unit
pursvant to section 4117,06 of the Revised Code.

Ui
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without ap election. Thus, we begin our analysis with an examtnation of the
Purpose and philosophy of the basic election bar concept.

The Principle of "election par" estabiishes that a conclusfve
representation election blocks the holding of another election fn the same
unit for ‘wolye months. Thig concept s widely accepted within the fielg of
labor relatigns® and 1s codi€ied 1p 0.R.C. §4117.07(A)(6):

The Boarg may not conduct an election under this section iy
any appropriate unit  withip which a board-conducted
election wag held  jp the preceding tweive-month
perfod., . .*

Where an employee organization has prevailed 1in an election, the par
ensures that the new exclusive representative ang the employer have an ampie

one-year bar serves to ensyre that the workforce ang employer wi)i not
Immedlateiy be faced with 4 new or repetitioys representation contest.

As noted by the United States Supreme Court in Brooks v. NLRB, 348 y.5.
96, 35 LRRM 2158 at 2159 1954y the concept of election bar and the
Presumption of the union's continulng majortty support (developed first
through the Case law of the National (aphor Relations Board and the courts
and then codified in 1947 a5 a result of the Taft-Hartley ACt) ts baseg upon
these factors:

(8) In the political apg bustness Spheres by an
election the voters are boung by thetr thoice for a
fixed time. This promotes a sense of responsibiiity
In  the electorate and  negded toherence |p
ddmfnistration. These considerations are equally
relevant to healthy tapor relations.

—_—

’See, 2.d.. Section 9(c)(3) of the Kational Lapor Relations Act, 29
u.s.c. §ISQ(C)(3), which Provides that "Inlo election shal] be directes yp
any bargaining unit or any  subdivision within which In  the prec  ng
twelve-month perfod, a valig election spa)) have been helg. " See 5o,
€:8.. Cal. Gov't. Code §3577¢b)(2): Conn. Labor Rel. Act Section 6(a){3),
Fla. Stat. §447.307(3)(d); Fla. Admin. Code Rule 380—17.06; Hawal!l gey.
Stat. §89-7, M.1ne Rev. Stat. apn. Title 26, §979—F(2)(D); Minn. Stat,
§179.12, Subdivy. 12, New Jersey Admin, Cade 519:11—2.8(b); and Pa. Cyng.

Stat. §605(7).

‘The Board pas Interpreted this Provision as 1mposlng d One-year bar
from the time of actual certification of the election resutts, 0.A.C. Rute
4117-5-11(¢)
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(b) Since an election is a solemn and costly occasion,
conducted under safeqguards to voluntary choice,
revocation of authority should occur by a procedure
no less solemn than that of the Initial
designation, A petition or a pubiic meeting—-in
which those voting for and against wunionism are
disclosed to management, and in which the influences
of mass psychology are present--is not comparabie to
the privacy and independence of the voting booth.

(c} A union should be given ample time for carrying out
tts mandate on behalf of its members, and should not
be under exigent opressure to produce hothouse
results or be turned out.

(d) It is scarcely conducive to bargaining in good falth
for an employer to know that, if he dillydallies or
subtly undermines, union strength may erode and
thereby relieve him of his statutory duties at any
time, while if he works conscientiously toward
agreement, the rank and file may, at the last
moment, vepudiaie their agent.

(e) In situations, not wholly rare, where unions are
competing, raiding and strife wil]l be minimized If
elections are not at the hazard of tinformal and
short-term recall. .

As is reflected by the foregoing analysis, the traditional concept of
electton bar s rcoted in solid, logical reasoning and legitimate policy
conslderations. He now examine whether these considerations appiy as weli
to certification resulting from the non-electoral process of O0.R.C.
§4117.05(A)(2).

B. Should O.R.C. §4117.05¢A)(2) Certification Operate As A Bar?

The Ohic Revised Code s cilent as to any bar that should exist as a
resylt of certifications obtained through O.R.C. §4117.05(A)(2). The
statute ts clear,  however, as to the intended effect of such
certifications. 0.R.C. §4117.05(A)(2) provides a streamlined procedural
option that may be pursued where there {5 a clearly demonstrated majority
and where there are no objections to the bargaining relationship. The
process produces a certification that is as complete ang effective as
certification based upon an election.

It tollows, therefore, that the principles that have given rise to the
election bar apply with equal force and logic to O.R.C. §4117.05(A)X(?)
cerrifications. Indeed, the considerations enunclated by the United States
Supreme Court in Brooks v. NLRB, id., are as salient and valid in the
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Instant Case as they are when appiieqg to electorai determinations.’ A bar
emanatlng from certification without an election g necessary to Instin ,
sénse of stabiiity ang Commitment {p the employer ang the employees, to
allow the union  “ampie time for tarrying oyt fts  mandate" without
Unreatistyc Pressure of Imminent rejection; ang to minimize the imbalance
Causegd by the Potentia) of "ra!ding and strife" associateq with short-term
recall. "y, deny or reduce the Period of unchallengeqd majority status {p
this Instance would substantially deplete the stgnificance ang utility of

R.C. §4il7.05(A)(2) Certification ang would, in fact, pe contrary to the
90al of lapor stabfisty enunciateqg iy 0.R.C. 84177, 55 %

Indeed, even ynder the Natignal Labor Relations Act, 29 u.s.c. §15) et
5849, which has ng statutory Provision Comparable to O.R.C. §4Il7.05(A)(2).
the Courts ang the Nationa) Labor Relations Board have held that when ap
employer Froperly ang voluntarlly agrees g recognize g3 union as 4
exclisive representatlve. that recognition dgreement, whether written o
orat, Operates ;¢ a4 bar for a reasonaple time See Kelier Plastics

———

Eastern Inc., 157 NLRB 583 61 LRRM 1396 (1966). see alsg. NLRB v,

—_—

Montgomer Warg & Co., 399 f’ 2d 409, ¢g LRRM 2933 (7th CTir. 19687 ang

In Ch cases, the exclusive representative's Status hgs not recetved
Certification or legitimlzatlon from the NLRB. Therefore it g
understandable that , more flyig bar (l.e,, "reasonable time”) would apoply
to such recognition. Under the Ohto statute however 0.R.C. §4I!7.05(A)(2)
Provides a Board~controlled process that results in official
certlficatfon~~not mera aCcession by an employer Such Certification Is the
Product of statutory Proceduras safequargs and ig intended to have the Same
effect as Certification eManating from a Board-conducted Tépresentation
election under 0. p.c. §4117.07. Hence, we €2 N0 purpnge in deviatlng from
the twelve_month bar tmposeq by O.R.c. §4ll7.07(A)(6).

Sound Policy reasons, logic, the eXperience of Other Jurisdictlons. and
the fnterpretatlve mandate of our  own statute lead tgo the Inescapable
conclusion that, ¢, give  fy1y effect o O.R.C. §4l}7.0S(A>(2)
certffications, we must impose 3 twelve_i onth certtfication bar op
Subsequent representation elections. As with the election bar, the Oone-yegr
Period wij run from the date op which the Board votes to Certify the
exclusiye representatlve. See 0.4.¢ Rule 41!7-5-II(C).

*0.R.C. §4117.22 Tequlires thay the Boarg constrye Chapter 4117
”liberally for the accomplishment of the burpose of promoting Orderiy and
Constructive relatlonshfps between a)) public employers and  they,
eémployees o Without , Guaranteeq period  of stablltty n the
representational circumstances of a Workforce, there g no satlsfactory
opportunfty for the development of orderly apg Constructiye Iabor-management
relationshfps.

44
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According!y. the 1nstant decertification petition, having peen flled
o?;y six months after certification, 1s dismissed a5 having been prematyreiy
ed.

It ¥s so ordered.

SHEEHAN, Chalrman; DAVIS, wvice Chafrman; and LATANE, Board Member
concur,

JA LN F. DAV CHAIRMAN

Khile not conceding that Ohlo Revised Code Sectton 119.12 applies in
this instance, the Board hereby notifies you that an appeal may be perfected
by filing a notice of appeal with the Board at 65 fast State Street, 12th
Floor, Columbus, Ohig 43215-4213, and with the Franklin County Common Pleas
Court within fifteen days after the matling of the Board's directive.

I certify that this document was fileg and a copy served upon each party

on this __Q'EQH] day of &-0(‘-/‘-{ INPS . 1989,

04788:JFD/j?b:12/28/89:f
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