
STATE OF OHIO 
STAT£ EHVLO\~ENT RELATIONS BOARD 

In the Hatter of 

State Employment Relations Board, 

Complainant, 

and 

Adena Education Association, 

Interv~nor, 

y. 

Adena Local School District Board of Education, 

Respondent . 

CASE NUMBER: 86-ULP-06-0236 

ORDER AND OPINION 

Before VIce Chairman Davis and Board Member Latane; January 12, 1989. 

Davis. VIce Chairman: 

Facts 

On June 30, 1986, the Adena Education Association <"Chargln(; Party" or 

"AEA") filed an unfair labor practice charge alleging that the Adena Local 

Scllool District Board of Education <"Employer" or "Re•pondent") had violated 

Ohio Revised Code <"O.R.C."l §4117.11CA)(l~ oM <3> by denylnq renewal of a 

teaching coiltract held by Oanle'! Kelley. Pursuant to O.R.C. §4117.12<0>, an 

lnvest\go.tlon was concocted, an(! this board found probable cause to believe 

that ar; unfair labor practice had been c:liMIItted. On August 14, 1987, a 

complaint. was Issued and a hearln9 11as scheduled for Auqust 24, 1987. 

Respondent sought and received from the hearing offl~er a continuance of the 

hearing until October 26, 1987. Respondent flleo tts answer to the 

complaint on October 23, 1987, the same uay as the pre-hearing conf'l!rence. 

At hearing, Complainant moved that, pursuant to Ohio Administrative Code 

("0.1\.C. ") Rule 4117-7-04, the answer be found untimely and that all 

allegations be deemed admitted. The hearing officer gr~~ted the motion and 

conducted the hearing with the understanding that all factual allegations In 

the complaint were accepted as admissions. 

Given this procedural context, the following facts are derived from the 

) admissions and from the relevant evidence adduced at the limited hearing. 
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award, Issued on May 24, 1985, stated that the arbitrator was "not empowered 

to substitute (himself] for School Soards which have the obligation" to 

confer or deny tenure. <Complainant's Exhibit #21. > The arbitrator did, 

however, rule 1 n fa•1or of Ke 11 ey fegardl ng the documents and ordered Putnam 

to remove the materials from Kelley's personnel file. In the award, the 

arbitrator criticized Principal Putnam's handling of the documents. 

<COmplainant's Exhibit #21. > 

In 1986, Kelley's performance evaluation was completed by Jack Grooms, 

who had become the prlnclpa 1 of Adena High School when former-prlncl pal 

Putnam was elevated to the position of superintendent. lhe evaluation 

reflected ratings of "effective" In all of the 22 categories. Grooms' 

conrnent In response to the topic of "teacher's performance other than 

classroom" was that Kelley "has been willing to ass\ st In Any manner." 

Under the heading of "suggested areas of Improvement." r"rlnclpa1 Grooms 

stated, "None at this time." <Complainant's Exhibit #IS.> 

On February 20, 1986, Principal Gr<w.r.> wbmltted to Superintendent 

Putnam the recOilJ!Ienda t I on that Ke 11 ey be granted a contInuIng contract. 

<Complainant's Exhibit #30. l Se~~n days later, Putnam disregarded the 

principal's recOimlendatlon and ~vncluded that Kelley's contract should not 

be rem1wed. Putnam subml ttPO to the Respondent School Board a memorandum 

setting forth this d~c~~~on. In the memorandl"n, Putnam did not address 

Principal Grooms' recnr.fllendatlon for tenure, nor did he acknowledge Kelley's 

excelle11t evaluatloil. Rather, the reason Putnam advanced for non-renewal 

was that "accur~te dally >~orl<. schedules have not been kept." <Complainant's 

Exhibit #25.) Resrondent, however, has admitted that Kelley fulfilled all 

of the requirements that r.ad been established for the extension of a 

continuing contract, lncl~dlng the requirement that Kelley maintain accurate 

dally work schedules. <Admission #9. > Nonetheless, In accordance with 

Sup11rlntendent Putnam's ucommendatlon, Kelley 11as denied a continuing 

contract, and h:s employment relationship with the Respondent was terminated. 

As stated above, becaus~ the facts allf·,;·•i In the complaint have been 

accepted as true, the Rupondent wa~ not P•' .ltted to l~troduce evidence 

relating to those facts. Respondent did. howe~er, seek. to produce evidence 

relating to Kelley's prior performance throughout his ten years of service. 

Although Complainant and Intervenor obJected to the Introduction of such 

evidence, It was allowed. based upon Respondent's contention that It would 

be used to rebut the contention that Respondent's action was based upon 

Improper motivation. The evidence demonstrated that Kelley had had 

difficulty m~1ntalnlng accurate logs and work. schedul~s and was "a 

non-conformht ... In the ~.reH of record keepIng and accountability." 

<Hearing Officer's report, page 7. > Re~pondent contends that tnese facts 

denQnstrate that their motivation steiMled from a pattern of dissatisfaction 

with Kelley's performance, but yet Respondent produced no ev1oence that they 

had ta~en any effort to dlstlpllne Kelley for this behavior, beyond simple 

letters to Kelley expressing displeasure with certain conduct. 

Based upon th~ forego\ ng facts, the hearIng offIcer recOIM\ended that the 

Board find that Respondent violated O.R.C. §4117.11<A)(Il and <3> by denylng 

Kell~y a continuing contract because of an Intent to retaliate against 
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Kell!!Y for eKerche of grievance rights under the collective 

agreement. Respondent filed e~ceptlons to this finding, 

Complainant and the AEA timely submitted responses. 

Issue #1 

bargaining 
to which 

The fl rs t pol nt with 11h I ch Respondent takes Issue ls one of procedure. 

dealing with the question of whether Respondent's answer was flied timely. 

As noted above, the complaint In this action was served upon Respondent 

on August 14, 1987. A hearing 11as scheduled for August 24, 1987, but 

Respondent sought and was granted a continuance until October 26, 1987. On 

October 23, 1987, the day of the pre-hearing conference, Respondent filed 

Its ans11er--three days prior to the hearing. Complainant contended that 

under O.R.C. §4117 .12 and O.A.C. Rule 4117-7-04, the answer had been due on 

or about August 26, 1987, and, therefore, 11as untimely by two months. 

Complainant moved that the hearing officer deem the allegations of the 

complaint Q.dmltted as a result of Respondent's failure to file a timely 

answer. The hearing officer granted Complainant's motion. 

Respondent has taken except I on to thIs ru 1 I ng. raIsIng for the Board's 

consideration the Interpretation and proper application of O.R.C. §4117.12 

and O.A.C. Rule 4117-7-04. Thus, 11e turn to this Issue of procedure. 

Analysis of Issue #1 

On the whole, O.R.C. ChaptH' 4117 prBents a carefully desl9ned, 

effectively written collective bargaining system. This Board has observed 

that Chapter 4117 Is a successful amalgamation of concepts and terminology 

borrowed from productive collective bargaining statutes of other, more 

experienced, jurisdictions. AfSCME Local 2312, SERB 89-029 <10-16-89). 

Unfortunately, not all provisions of Chapter 4117 are exemplars of fine 

statutory draft~mansnlp
. The section with which 11e now deal, O.R.C. 

§411'1.12, has been a wellspring of confusion because of the Imprecise and 

Incompatible use of technical terms and provisions. The Issue at hand stems 

from one such problematic Interplay of terms. 

Under O.R.C. §4117. 12, If the Board finds probable cause to be'llevc that 

an unfair labor practice has been COIMlltted, It must Issue a complaint and 

must schedule a hearing to be held "within ten days after service of the 

complaint." <Emphasis added.>' That section further provides that the 

respondent to such an action "shall within ten days from recelp~ of the 

complaint ... , file an answer to the complaint .... " <Emphasis aooed.l 

'O.A.C. Rule 4117-1-0HCJ states that: "Service may be made by mall 

or by personal service lncludlng hand delivery or by leaving a copy at the 

principal office or personal residence of the party or representative 

required to be served. Service by mall shall be deemed complete upon 

ma II 1 ng." 
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Because the ten-day hearing deadline Is calculated from service of the 

complaint, whereAs the ten-day answer deadline Is calculated from receipt of 

that same document, there Is tension between these two statutory provisions. 

The answer deadline, being measured from "receipt" of the complaint, 

techNically could arise after the commencement of the hearing.• For 

example, consider a compla~that Is served <e.g., malledl on July 1 and 

relates to a hearing set for July 11--the latest date for hearing under the 

ten-d&y limitation of O.R.C. §4117.12<8><1>. It Is reasonable to expect 

that the complaint would be received by the respondent <verified by the 

certified mall return receipt) on July 3. Under a technical construction of 

§4117. 12, the respondent would not have to file Its answer until July 

13--two days Jfter the hearing. Hence, the Board sought to rectify this 

procedural dllenvna by offering clarification through O.A.C. Rule 4117-7-04, 

which provides, In part, that: 

A respondent's answer to an unfair labor practice 

complaint shall be filed within ten days from receipt of 

the complaint but In no event later than the 

commencement of the hearing. 

This provision was promulgated with the Intention of eliminating the 

potentially ridiculous outcome described above. It Is d6slgnated to ensure 

that answers are filed by the time the hearing ueglns. Indeed, It Is 

Imperative that the hearing officer and the complaining parties receive an 

answer prior to the hearing. The very purpose of an answer Is to frame the 

Issues In dlspuh, thus delineating matters that a complainant must prove 

and legal questions that must be resolved. These purposes cannot be served 

by a post-hearing answer. It would be Illogical to commence a hearing prior 

to receipt of the answer; there would be no way to Identify the Issues In 

dispute or to determine If, In fact, a hearing Is required. 1 

'As a practical matter, hearings are seldom held within the ten-day 

limitation set forth In the stHute. The general occurrence Is that one 

party requests a continuance, to which the other party or parties agree. Of 

late, hearings have been scheduled within a more reall~tlc timE frame and, 

absent an express demand by a party for a hearing within ten days, waiver of 

the deadline Is presumed. Nonetheless, strict adherence to the statutory 

language would result In a hearing taking place on or b~fore the tenth day 

following service of the complaint. 

*Admittedly, O.R.C. §4117.12<B><l>'s ten-day time span between service 

of the complaint and the date of hearing does not provide abundant time for 

preparation. Hhlle the Board can clarify and Interpret the limitations of 

O.R.C. §4117.12 to avoid obviously absurd results such as the filing of an 

answer after the h~arlng, we cannot alter unambiguous statutory requisites. 

Flexibility may ba achieved by action of the parties <through waiver or 

continuances), but the Board cannot use Its rule-making powers to change the 

actual statutory deadlines. 
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O.A.C. Rule 4117-7-04 does not state--and was not des lgned to 
state--that a respondent may have more than ten days In which to answer a 
complaint <absent appropriate extensions as may be granted by the hearing 
officer>. The proviso In this rule simply addresses the potential situation 
In which the technical ten-day answer deadllr.e would fall after the 
commencement of the hearing. 

Accordingly, the hearing officer was correct In ruling that the 
Respondent's answer, filed two months after receipt of the complaint. was 
untimely. Pursuant to O.A.C. Rule 4117-7-04(8> and findlay C1ty School 
District Board rf Education, SERB 87-031 (12117/87>, aff'd., Case No. 
88-2-H, 1988 SERB 4-54 <CP, Hancock 5-11-88>. the factual'iiTegat1ons set 
forth In the complaint appropriately were deemed admitted. 

Issue 112 

Old Respondent violate O.R.C. §4117.11(A)(l) and <3> when It d1d not 
renew Kelley's teaching contract? 

Analysis of Issue 112 

A. Applicable Law 

O.R.C. §4117.1HA><3> forbids employers from "dlscrlmlnatCingJ In regard 
to hire or tenure of employment on the basis of the exercise of rights 
guaranteed by Chapter 4117." Thus, for a violation to be found, there 
genera 11 y must be proof of sever a 1 e 1 emen ts: the pub 1 I c emp 1 oyee mu·s t have 
exercised or attempted to exercise protected rights; the employer must have 
had knowledge or t mputed know 1 edge of the protected act I v 1 ty: the emp 1 oyer 
IIIUSt have taken or allowed adverse action against the employee; and the 
adverse action must have been motivated, at least In part, by the employer's 
anti-union or anti-rights bias.' 

In unfair labor practice cases alleging a violation of O.R.C. 
§4117.1t<A><3l, there often Is little dispute as to the elements of 
protected activity, knowledge, and adverse action. The component of the 
employer's Improper motivation, however, frequently Is an Issue upon which 
much litigation turns. The assessment of whether an action was based upon 

•rhe shorthand terminology for such motivation often Is "anti-union 
mot! vatlon" or "union animus." As thl s Board has stated, however. the scope 
of Improper motive under O.R.C. §4117.11(8) Is not limited to anti-union 
sentiment. The law prohibits discriminatory treatment emanating In response 
to any type of protected activity. Harren County Sheriff, SERB 88-014 
<9-28-88), ~. Case No. 47312, 1989 SERB 4-7 <CP, Harren, 1-13-89>. 

In cases where an employer's conduct Is "Inherently destructive" of 
protected rights, proof of motivation may not be required. 
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Illicit bias can be a difficult call. Indeed, proof of Improper motive Is 

seld0111 direct. Overt statements of Illicit Intent are rare. Rather, the 

proof often centers upon a number of circumstances and Inferences drawn 

therefr0!11. one such Inferential Indication of motive Is present when the 

employer's stated reasons for adverse employment action are shown to be 

prete~tual, and the employer's action appears to be, In fact. a response to 

the employee's exercise of protected rights. Hhen an employer's stated 

bas Is for adverse employment action h shown to be unwarranted, I llogl ca I, 

or contradictory, the facts may support a conclusion that. because the 

stated basts Is Illegitimate, the true reason was one of discrimination on 

the basis of protected activity. and the employer's stated reason was a. mere 

pretext. 

Such cases of pretext should be dlstlnqulshed fr0111 "mhed-~r.otlve''
 cases 

In which the proof establishes that the employer was operating fr0111 more 

than one Impetus, one of which was anti-union or anti-rights. The Board has 

addressed the standard to be applied In such cases and has determined that 

If the employer Is motivated "In part" by Illicit Intent, a violation will 

be found. Gallla-Jackson-VInton Joint Vocational School Dlst. Bd. of Ed., 

SERB 86-044 (11-13-86), aff'd., Case No. 86-CL-414, 1989 SERB '1·6 <CP, 

Gallla 12-30~88>. • 
--

'This approach to mlxed-ootlve cases differs from the standard 

currently used by the National labor R~latlons Board C"NLRB">. Hhlle this 

Board has held that "any anti-union bias taints" the employer's actions. the 

HLRB has moved to a different standard through Its decision In Hr!ght Line, 

lnc., 251 HLRB 1083, 105 LRRH 1169 Cl980l, enf'd., 662 F. 2d 899, 108 LRRH 

2513 nst Clr. Ct. App. 1981>, cert. den.-;-455 U.S. 989, 109 LRRM 2719 

<1982l. Th'e HLRB, presented wtth evidence of mixed ootlves, now places the 

burden on the employer to prove, as an affirmative defense, that Its action 

would have been the same even In the absence of protected activity. 

In Its exceptions to the hearing officer's recoiMleMatlons, Respondent 

urges the Board to retreat from the "In part" test enunciated In 

Gallla-Jack.son and to adopt a test more similar to <atthou9h not the same 

as> Hrlght Line. releasing an employer from liability If Its "dominant 

motive" was proper. even If a partial but less c0111pelltng ootlve ~t~as 

antl-rlghh biAS. R9spondent's Exceptions, filed November 21, 1988, pagl! 

9. Respondent'•. argumeni Is not relevant because. as will be developed 

below, the lnHant case presents the Issue of pretext rather tnan miKed 

motive. Thus, the Gollla-Jackson standard Is Inapplicable. Nonetheless, a 

brief response to the Respondent's argument Is tn order. 

ln OhiQ Dept. of T.ransportltton, SERB 87-020 (10-8-87>, aff'd.,, Case No. 

87CV-10·6794, 1988 SERB 4-56 (CP, franklin 6-3-88>. and again In Harren 

COunty Sheriff, SERB 88-014 <9-28-88>, aff'd., 1989 SERB 4-7 <CP. Warren 

1-13-89), we have reaffirmed our COIIYllttment to the propriety of the "In 

part" standard. We are not persuaded that the NLRB's new approach Is 

preferable or proper under O.R.C. §4117.1l(A)(J). Indeed, as Re>pondent 

noted In Its exceptions, "for a number of years, the NLRB also 41J~lled the 

'in p4rt' test .... " Respondent's EKceptlons, filed Novembee 21, 1988, page 

9. This Board continues to adhere to Its own precedent and Is unwilling and 

certainly not bound to attempt to mirror the NLRB' s undulating l lne of 

analyses. 
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Co-amity College Dlst., Calif. PER 111198 <Calif. Public Employment 

Relations Bd., 1980). 
It Is the element of motivation and the contention of pretext that are 

pivotal concerns In the Instant case. 
B. Merits of the Instant Case 

The preliminary elements of a violation In this action are readily 

apparent. t:elley enqaged In protected activity when he exercised hh right 

to file a grievance regarding the denial of a continuing contract and the 

treatment of' certaIn documents. Thl s rl ght was guaranteed and protected not 

only by the parties' collective bargaining agreement, but also by O.R.C. 

§4117.03<A><2>, O> ami <5> and, by Implication, O.R.C. §4117.09 and 

§4117 .II<Al(l) and <5>. The Rl'Spondent' s !;now ledge of the protected action 

Is obvious; by processing the grievance and participating In arbitration, 

the Respondent clear'ly !;new of the protected activity. Thus, the only Issue 

In need of substantial development Is that of motivation. As stated In the precedIng treatment of the app It cable standard, one 

l!lethod of proving Intent Is by demonstratln9 that the el11!lloyer' s 

justification for an action was a pretext. The Instant case presents a 

textbook example of pretext. Hhen the Employer In 1984, at then-Principal 

Putnam's urging, denied Kelley a continuing contract and provided Instead a 

probationary contract, It specified two areas of Inadequate performance and 

com~ltted to provide Kelley with a continuing contract If he performed 

adequately In the three designated areas. 
The record establishes that Kelley corrected his performance In each of 

the titree \reas.• Based upon the performance standard established by 

Respondent nd Kelley's fulfillment of those requirements, only a new and 

previously unaddressed problem could justify dental of tenure. Respondent 

presented no such evidence. Respondent had stated an Intention to grant 

tenure If specific performance corrections were made; those specific 

corrections otere made, and no new performance problems wen present. Thus, 

In accordance with Respond~nt's representations made In 1984, Kelley should 

have received a continuing contract In 1986. Respondent, however, dented 

Kelley the contr~ct renewal, basing Its determination upon reasoning that Is 

directly contrary to the facts. Superintendent Putnam stateU that denial of 

a continuing contrAct was b~seo upon the same reasons as the dental of 
'The fulfillment of these performance expectation~ Is evinced by: the 

Respondent's admission of paragraph 9 of the complaint; Principal Croons' 

evaluation reflecting l(elley's "effective" performance In all areas, 
Including the targeted factors <Complainant's Exhibit 15>; and the 

principal's recomnendatlon that Kelley receive a continuing contract 

<CoMpll.lnant's Exhibit 30>. 
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From the facts and circumstances of this action, the Board concludes 
that the preponderance of the evIdence suppc,rts the cone I us I on that Putnam's 
stated reason for not renewing Kelley's corhtract was a pre textual cover for 
an Intent to retaliate for Kelley's exercise of his protected contractual 
grievance rights. 

For these reasons, the Board affirms the recornnendatlons offered by the 
hearing officer and concludes that Responr.lent has cornnltted an unfair labor 
practice In violation of O.R.C. §4117.11<A)(1) and <3> by denying Kelley a 
continuing contract. The Respondent 1 s Qrdered to cease and desist from 
such unlawful activity and to offer Kelley a continuing contract. 
Respondent Is further ordered to orovlde to Kelley any back wages lost as a 
resu It of Respondent's conduct. Of course, durIng the pendancy of thIs 
action, Kelley had an obligation to se·ek other employment In order to 
mitigate damages available In this action, and the assessment of back wages 
will be reduced by any employment earning:; or unemployment benefits received 
by Ke 11 ey durIng the Inter lm. Respond ~tnt a I so Is ordered to post the 
approprIate Board-provIded notIce In acc•Jrdance wl th the recOOVllenda t I on of 
the hearing officer. HI thin twenty (20> days of Issuance of this order, 
Respondent sha 11 notIfy thu Board. In wrItIng, of the steps It has taken to 
comply with these remedies. 

It Is so ordered. 

DAVIS, VIce Chairman, and LATANE, Board Member, concur. S~EEHAN, 
Chairman, absent. 

~ .. ~r 
You are hereby notified that an appeal may be perfected, pursuant to 

Ohio P.evlsed Code Section 4117.13<0), by fi'llng a notice of appeal with the 
Board at 65 East State Street, 12th Floor,. Columbus, Ohio 43215-4213, and 
common pleas court In the county wher~ the unfair labor practice In question 
was alleged to have been engaged In, or where the person resides or 
transacts business, within fifteen days a1'ter the mailing of the Board's 
order. 

I certify that thl s docum~t was fl led a1~d a copy served upon each party 

on this J)CJ<fh day of ~ ~-' 1989. 

04728:JFD/jlb:l2/28/89:f 31 
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E PLOYEES 
,····-. 

FROM THE 
STATE EMPLOYMENT RELATIONS BOARD 

POSTED PURSUANT TO ~~~ ORDER OF THE 
STATE EMPLOYMENT RELATIONS BOARD 

AN AGENCY OF THE STATE OF OHIO 

After a hearing In vhlch all parties had an opportunity to present 
evidence, the State Employment Relations Board has determined that we 
have ~lolated the 11v and has ordered us to post tht s Hot Ice. He t ntend 
to carry out the order of the Board and abide by the follovtng: 

ME MILL CEASE AND DESIST FROM: 

:lnttrfertng vtth, restraining, or coercing employees tn 
·the exerc t se of rt ghts guaranteed t n Ch1pter 4117 of the 
IRevtsed COde or dtscrlml natt ng In regard to hire or 
tenure of tii!Ployment or any term or condition of 
employment on the basts of the exercise of rights 
guaranteed by Chapter 4117 of the Revtsed Code. and from 
otherwise vtolattng O.R.C. §4117.1l(Al<ll and <A><3>. 

ME MILL HOT In any like or rel1ted matter, Interfere with, restrain, or 
coerce our employees tn the exercise of rights guaranteed them under Chapter 
4117 of the Revised COde. 

ME MILL TAKE THE FOLLOHING AFFIRMATIVE ACTION: 

bATt 

1. !Mediately offer reinstatement to Daniel Kelley 
as a Vocational Education t~acher with tenure 
effective the c011111encetnent of school year 1986-87 
at the rate and wtth the l!eneftts to which he 
would be entitled. 

2. Co~D~:·ensate Daniel Kelley for the period from the 
c~nceaent of school year 1986-87 to the present 
Minus une~loyment COMPensation or any Income from 
other employment. 

3. Notify the State Eaployment Relations Board In 
vrtttng vlthln twenty <20> calendar days fr0111 the 
Issuance of the order of the steps that have been 
taken to coaply therewith. 

ADENA LOCAL SCHOOL DISTRICT BOARD OF 
EDUCATION 

89-REP-11-0240 

TITLE --.---------------·-········ 



STATE OF OHIO 

STATE EMPLOYMENT RELATIONS BOARD 

In the Matter of 

State Employment Relations Board, 

Complainant, 

and 

Adena Education Association, 

Intervenor, 

v. 

Adena Local School District Board of Education, 

Respondent. 

CASE NU~BER: 86-ULP-06-0236 

ORDER AND OPINION 

Before VIce Chairman Davis and Board Member Latan~; January 12, 1989. 

Davis, VIce Chairman: 

f!ill. 

On June 30, 1986, the Adena Education Association <"Charging Party" or 

"AEA"> flied an unfair labor practice charge alleging that the Adena Local 

School District Board of Education <"Employer'' or "Respondent"> had violated 

Ohio Revised Code <"O.R.C."l §4117.ll(A)(ll and (3) by denying renewal of a 

teaching contract held by Daniel Kelley. Pursuant to O.R.C. §4117 .12(8), an 

Investigation was conducted, and this Board found probable cause to believe 

that an unfair labOr practice had been comm1tted. On August 14, 1987, a 

coe:plalnt was Issued and a h!!arlng was scheduled for Augu~t 24, 1987. 

Respondent sought and received from the hearing officer a continuance of the 

hearing until October 26, 1987. Respondent flied Its answer to the 

cQmplalnt on October 23, 1987, the same day as th11 pre~hearlng
 conferenctL 

At hearing, Complainant moved that, pursuant to Ohio Administrative Code 

C"O.A.C.") Rule 4117-7-04, the answer be found untimely and that all 

allegations be deemed admitted. The hearing officer grunted the motion and 

cooducted the hearing with the understanding that all factual at legations In 

the complaint were accepted as admissions. 

Given this procedural context, the following facts are derived from the 

admissions and from the relevant evidence adduced at the limited hearing. 
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Dante! Kelley was employed by Respondent as a vocational education 
teacher from 1976 to 1986. <Admission 116, as set forth In hearing officer's 
report.> In 1984, Kelley became eligible for a continuing contract <I.e., 
tenure>. The principal of Adena High School, Kenneth Putnam, however, 
recommended to the supPrlntendent that Kelley be granted only a two-year 
probationary contract. <Admission #7 and Complainant's Exhibit #17.> 
According to the Respondent's superintendent, Principal Putnam's two reasons 
for this recommendation were that Kelley: 

1. . .. did not follow Instructions fro111 Mr. Putnam's offt ce and lthe superIntendent's l offIce upon recommendation of [Kelley's] State 3upervlsor, Robert Freeze, to provide an accurate dally work schedule for [hlsl eKtended service days; and 
2. .. . did not meet the above-mentioned schevule If and when provlded with no prior notice served to Mr. Putnam that the schedule had to be changed. Complainant's Exhibit #17, page 1. 

The superintendent sent Kelley a letter stating that, pursuant to 
Principal Putnam's rP.COOIIIOndatlon, Kelley would be granted only a 
probatl<lnary contract. In the letter, the superintendent eKplalned that 
Kelley would be evaluated at the end of the t11o-year contractual period to 
determine If he then would receive either a continuing contract or no 
contract, In accordance with O.R.C. §3319.11. The letter specified these 
ltews upon which Kelley's ultimate ev~luatlon (and eligibility for a 
continuing contract> would be based: 

1. Your providing [Principal J Putnam wl th an accurate dally work schedule for your ~xtended service days and time spent outside of the classroom to meet (Principal) Putnam's approval. 
2. The fact that you w1ll meet the above-mentioned ~chadule when provided unle$S prior notice Is served to [Principal) Putnam that you have to make changes. 3. The fact that you will follow through and meet the obi lgatlons of any or all above-mentioned schedule changes to the satisfaction of [Principal) Putnam. Complainant's Exhibit #17, page 1. 

On June 5, 1984, Kelley filed a grievance seeking a continuing rather 
than a probationary contract and objectlnq to the Inclusion of unattrlbuted 
survey results !n his personnel file. On June 12, 1984, Principal Putnam 
denied the grievance. (Admission #8, Complainant's EMhlbtt #!S.> on 
December II, 1984, an arbitration hearing was conducted. The arbitrator's 
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award, Issued on May 24, 1985, stated that the arbitrator was "not empowered 
to substitute [himself] for School Boards which have the obligation" to 
confer or deny tenure. <Complainant's Exhibit #21.) The arbitrator did, 
however, rule In favor of Kelley regarding the documents and ordered Putnam 
to remove the materials from Kelley's personnel file. In the award, the 
arbitrator criticized Principal Putnam's handling of the documents. 
<Complainant's Exhibit #21. > 

In 1986, Kelley's performance evaluation was completed by Jack Grooms, 
who had become the principal of Adena High School when former-principal 
Putnam was elevated to the position of superintendent. The evaluation 
r~flected ratings of "effective" In all of the 22 categortas. Grooms' 
comment In response to the topic of "teacher's performa.,ce other than 
classroom" was that Kelley "has been willing to assist tn any 'llanner." 
Under the heading of "suggested areas of Improvement," Prlnclpa 1 Grooms 
stated, "None at this time." <Complainant's Exhibit #!S.) 

On February 20, 1986, Pr Inc I pa 1 Groo:;s ~ubmttted to SuperIntendent 
Putnam the recommendatIon that Ke 11 ey oe granted a contInuIng contract. 
(Complainant's Exhibit #30.> Se~~n days later, Putnam disregarded the 
principal's recommendation and (o.>ncluded that Kelley's contract should not 
be rem! wed. Putnam subml t t~~ to the Respondent Schoo 1 Board a memorandum 
setting forth this d~cl~lon. In the memorandum, Putnam did not address 
Prlnclp~l Grooms' reccn«.elldatlon for tenur.;. nor did he acKnowledge Kelley's 
excellent evaluatlou. Rather, the reason Putnam advanced for non-renewal 
was that "accur~h datly ~o~ork schedules have not been Kept." <Complainant's 
Exhibit #25.) Resrondent, however, has admitted that Kelley fulfilled all 
of the requirements that had been established for the extension of a 
cootlnulny contract, Including the requ!r;;ment that Kelley maintain accurate 
dally work schedules. (AdmiSSIOn #9.> Nonetheless, In accordance with 
Superintendent Putnam's recommendation, Kelley was dented a continuing 
contract, and h!s employment relationship with the Responden~ was terminated. 

As stated above, because the facts allf·~;:'! In the complaint have been 
accepted as true, the Respondent was not P•' Jtted to l~trvduce evidence 
relating to those facts. Respondent did. however. seek to produce evidence 
relating to Kelley's prior performance throughout his ten years of service. 
Although Complainant and Intervenor objected to the Introduction of such 
evidence, It was allowed, based upon Respondent's contention that It would 
be used to rebut the content I on that Respondent' s act I on was based upon 
Improper motivation. The evidence demonstrated that Kelley had had 
difficulty ma1ntatnlng accurate logs and work schedulps and was "a 
non-conformlst ... ln the ueas of record keeping and accountability." 
<Hearing Officer's report, page 7.> Respondent contends that these facts 
demonstrate that their motivation steiMled from a pattern of dissatisfaction 
with Kelley's performance, but yet Respondent produced no evidence that they 
had tat.en any effort to dlstipllne Kelley for this behavior, beyond simple 
letters to Kelley expressing displeasure with certain conduct. 

Based upon tile foregoing facts, the hearing officer recoomended that the 
Board find that Retpondent violated O.R.C. §4117.1HA><l> and <3> by denying 
Kell~y a continuing contract because of an Intent to retaliate against 
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Kellf!Y for exercise of grievance rights under the collective bargaining 

agreement, Respondent flied exceptions to tills finding, to which 

Complainant and the A£A timely submitted responses, 
Issue #1 The first point with which Respondent takes Issue Is one of procedure, 

dealing with th~ question of whether Respondent's answer was filed timely. As noted above, the complaint In this action was served upon Respondent 

on August 14, 1987. A hearing was scheduled for August 24, 1987, but 

Respondent sought and was granted a continuance until October 26, 1987. On 

October 23, 1987. the day of the pre-hearing conference, Respondent flied 

Its answer--three days prior to the hearing. Complainant contended that 

under O.R.C. §4117 .12 and O.A.C. Rule 4117-7-04, the answer had been due on 

or about August 26. 1987, and, therefore, was untimely by two months. 

Complainant moved that the hearing officer deem the allegations of tt~ 

complaint aC:mltted as a result of Respondent's failure to file a timely 

answer, The hearing officer granted Complainant's motion. Respondent has taken exception to this ruling, raising for the Board's 

;onstderatton the Interpretation and proper application of O.R.C. §4117.12 

and O.A.C. Rule 4117-7-04. Thus, we turn to this Issue of procedure. Analysis of Is~ On the whole, O.R.C. Chapt!( 4117 prasents a carefully designed, 

effectively written collective bargaining system. This Board has observed 

that Chapter 4117 Is a successful amalgamation of concepts and terminology 

borrowed fl'om productive collective bargaining statutes of other, more 

experienced, jurisdictions. AFSCME Local 2312, SERB 89-029 <10-16-89>. 

Unfortunately, not all provisions of Chapter 4117 are exemplars of fine 

statutory draftsmanship. The section with which we now deal. O.R,C. 

§4117.12, has been a wellspring of confusion because of the lmpreche and 

Incompatible use of technical terms and provisions. The Issue at h~nd stems 

from one such problematic Interplay of terms. Under O.R.C. §4117.12, If the Board finds probable cause to be'lleve that 

an unfair labor practice has been committed, It must Issue a complaint and 

must schedule a hearing to be neld "within ten days after service of the 

complaint." <Emphasis added.>' That section further provides that the 

respondent to such an action "shall wlthln ten days from recelllt of the 

complaint ... , file an answer to the complaint. ... " <Emphasis added.) 
'O.A.C. Rule 4117-1-02<C) states that: "Service may t'e made by mall 

or by personal service lncludlng hand delivery or by leaving a copy at the 

principal office or personal residence of the party or representative 

required to be served. Service by mall shall be deemed complete upon 

mailing." 
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O.A.C. Rule 4117-7-04 does not state--and was not designed to 

state--that a respondent may have more thM ten days tn which to answer a 

complaint (absent appropriate ex tens Ions as may be granted by the hearing 

officer). The proviso In this rule simply addresses the potential situation 

In which the technical ten-day answer deadline would fall after the 

commencement of the hearing. 

Accordingly, the hearing officer was correct In ruling that the 

Respondent's answer, filed two months after receipt of the complaint, was 

untimely. Pursuant to O.A.C. Rule 4117-7-04<8> and Findlay City School 

District Board 'f Edu~atlon
, SERB 87-031 <12/17/87>. aff'd., Case No. 

88-2-M, 1988 SERB 4-54 < CP, Hancock 5-ll-88>. the fac tua 1 a 11 ega t Ions set 

forth In the complaint appropriately were deemed admitted. 

!s sue 112 

Did Respondent violate O.R.C. §4117.11<AHI> and (3) when It did not 

renew Kelley's teaching contract? 

Analysis of Issue 112 

A. AQpllcable Law 

O.R.C. §4117.ll<Al<3l forbids employer> from "dlscrlmlnat(lngl In regard 

to hire or tenure of employment on the bas Is of the uerc I se of rIghts 

guaranteed by Chapter 4117." Thus. for a violation to be found, there 

generally must be proof of several elements: the public employee mu·st have 

exercised or attempted to exercise protected rights; the employer must have 

had knowledge or Imputed knowled9e of the protected activity; the employer 

11111st have taken or allowed adverse action against the employee; and the 

adverse action must have been motivated, at least In part, by the employer's 

anti-union or anti-rights bias.• 

In unfair labor practice cases alleging a violation of O.R.C. 

§4117.1l<A><3>. there often Is little dispute as to the elements of 

protected activity, knowledge, and adverse action. The component of the 

employer's Improper motivation, however, frequently Is an Issue upon which 

much 11 ttgatlon turns. The assessment of whether an action was based upon 

•rhe shorthand terminology for such 1110tlvatlon often Is "anti-union 

motivation" or "union animus." As this Board has stated, however. the scope 

of Improper motive under O.R.C. §4117.11(8) Is not limited to anti-union 

sentiment. The law prohibits discriminatory treatment emanating In response 

to any type of protected activity. Warren County Sf2erlff, SERB 88-014 

<9-28-88), ~ff'd., 
Case No. 47312, 1989 SERB 4-7 <CP, Harren, 1-13-89). 

In cases where an employer's conduct Is "Inherently destructive" of 

protected rights, proof of motivation may not be required. 
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Illicit bias can be a difficult call. Indeed, proof of Improper motive ts 

seldom direct. overt statements of Illicit Intent are rare. Rather, the 

proof often centers upon a number of circumstances and Inferences drawn 

therefrom. One such Inferential Indication of motive Is present when the 

employer's stated reasons for adverse employment action are shown to be 

pretextual, and the employer's action appears to be, In fact. a response to 

the employee's exercise of protected rights. Hhen an employer's stated 

basis for adverse employment action Is shown to be unwarranted, Illogical. 

or contradictory, the facts may support a conclusion that, because the 

stated basts ts llleglttmate, the true reason was one of discrimination on 

the basts of protected activity, and the employer's stated reason was a mere 

pretext. 

Such cases of pretext should be distinguished from "miMed-motive" cases 

In which the proof establishes that the employer was operating from more 

than one Impetus, one of which was antl-unlon or antl-rlghts. The Board has 

addressed the standard to be applied In such cases and has determined that 

If the employer Is motivated "In part'' by llllclt Intent, a violation w111 

be found. Gallla-Jackson-VInton Joint Vocational School Dlst. Bd. of Ed .. 

SERB 86-044 m-13-86>, aff'd., Case No. 86-CL-414, 1989 SERB 4-6 <CP, 

Gallla 12-30-88>.' --

'This approach to mlxed-motlve cases differs from the standard 

currently used by the National Labor Relations Board <"NLRB">. While this 

Board has held that "any antl-unton bias taints" the employer's actions, the 

NLRB has moved to a different standard through Its decision In Hrlght Line, 

Inc., 251 NLRB 1083, 105 LRRM 1169 (1980), enf'd., 662 F. 2d 899, 108 LRRM 

2513 <1st Clr. Ct. App. 1981>, cert. den:-;-m U.S. 989, 109 LRRM 2779 

(1982>. The NLR8, presented wtth evidence of mixed motives. now places the 

burden on the employer to prove, as an affirmative defense, that Its action 

would have been the same even In the absence of protected activity. 

In Its exceptions to the hearing officer's recoJMlendatlons, Respondent 

urges the Board to retreat from the "In part" test enunciated In 

Gallla-Jackson iiRd to adopt a teH more similar to <although not the same 

as> Wright Line, releasing an employer from ltablllty lf Its "dominant 

motive" was proper, even If a partial but less compelling motive was 

anti-rights bias. Respondent's Exceptions, filed November 21, 1988, page 

9. Respondent'• argument Is not relevant because, as will be d?.veloped 

below, the Instant case presents the Issue of pretext rather than ml xed 

motive. Thus, the Gallla-Jackson standard Is Inapplicable. Nonetheless. a 

brief response to the Respondent's argument Is In order. 

In Ohio Dept. of Transportation, SERB 87-020 <10-8-87>, aff'd., Case No. 

87CV-10-6794, 1988 SERB 4-56 <CP, Franklin 6-3-88>, and Again In Harren 

COunty Sheriff, SERB 88-014 <9-28-88>, aff'd., 1989 SERB 4-7 <CP, Harren 

1-13-89>. we have reaffirmed our commitment to the propriety of the "In 

part" standard. He are not persuaded that the NLRB's new approach Is 

preferable or proper under O.R.C. §4117.1l<A><3>. Indeed, as Respondent 

noted In Its exceptions. "for a number of years, the NLRB also dp~lled the 

'In part' test .... " Respondent's Exceptions, filed Novembe·· 21, 1988, page 

9. This Board continues to adhere to Its own precedent and Is unwilling and 

certainly not bound to attempt to mirror the HLRB's undulating line of rt? .. 
analyses. 

J,/ 
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A case of pretext differs. The argument In such a case Is not that 

there 11e1·e sever a 1 reasons upon whl ch the emp 1 oyer based 1 ts act I on. 

Rather, the contention Is that the true--and only--motive was anti-right$, 

and any other justification Is merely an effort to mask the actual, unlawful 

reason for the employer's conduct. Unlike the concept of mixed motive, 11lth 
regilrd to "hlch there has been debate and divergence over time and between 

jurisdictions as to the proper standard, the approach to pretext Is fairly 

consistent throughout the various labor jurisdictions. In fact, In Hrtght 

Line, Inc., In which the NLR6 altered Its standard for mhed-fi'IOtlve cases, 

It offered this cogent ~xplanatlon of pretext: 

In IIIOdern day labor .relations, an employer will rarely, 
If ever, baldly assert that It has disciplined an 
employee because It detests unions or will not tolerate 
employees engaging In union or other protected 
activities. Instead, It will generally advance what It 
asserts to be a legitimate business reason for Its 
action. Examination of the evidence may reveal, however, 
that the asserted justification Is a sham In that the 
purported ru 1 e or cIrcumstance advanced by the emp 1 oyer 
did not e~lst, or was not, In fact, relied upon. Hhen 
thl~ occurs, the reason advanced by the employer may be 
termed pretextual. Since no legitimate business 
justification for the discipline exists, there Is, by 
definition, no dual motive. 

Hrlght Line, Inc., 251 NLR6 1083, 1083-1084 <1980), 105 LRRM 1169 <1980>, 

enf'd., 662 F. 2d 899, 108 LRRM 2513 <1st Clr. Ct. App. 1981>, cert. denlelj, 

455 U.S. 989, 109 LRRM 2779 <1982). Similarly, the United States Court of 
Appeals for the Third Circuit In Hugh ~- Hll~on Corp. v. NLRB, 414 F. 2d 

1345 at 1352 <Jrd Clr. 1969), cert. denied, 391 u.s. 935, observed: 

It may be that neither [discharged employee] was an Ideal 
or even acceptable employee. but the policy and 
protection provided by the National Labor Relations Act 
does not allow the employer to substitute "good" reasons 
for "rea 1" reasons when the purpose of the dl scharge Is 
to retaliate for an employee's concerted activities. 

Hugh H. li'hon v. HLRB, .l!L. at 1352. Se_!! !1.12. Xllas v. Pennsylvania Labor 
Relation~ Bd., 441 A. 2d 513 <Pa. Cmwth. Ct. 1982>; 3alsbaug~ v. Zech, 500 

A. 2d 208 <Pa. Cmwth. Ct. 1985>, appcl grant~.~. 511 Pa. 365, 513 A.2d 1382 
<Pa. Sup. Ct. 1986>, and ~...PP.eal dismissed as Improvidently granted, 519 Pa. 

318, 548 A.2d 25 <Pa. Sup. ~1~88>; Town of Middletown, Case No. MUP-2946 

<i4ass. Labor Relations Com., 1981); CCiliii"fYof Middlesex, 7 HJPER ~12037 

<1-21-81> and 6 NJPER t11295 <10-31-80> <New Jersey Public Employment 

Relations Colllnlsslon>; Cape Hay City Board of Education, 6 NJPER ,11022 at 

46 <Hew Jersey Public Employment Relations Commission 1-18-80>; Mar~ 
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Coamlt,y College Dlst., Calif. PER t1119!J <Calif. Public Employment 

Rel•tlons Bd., 1980>. 

It Is the element of motivation and the contention of pretext that are 

plYotal concerns In the Instant case. 

B. Merits of the Instant Case 

The prellmlniiry elements of a violation In this action are readily 

apparent. Kelley er.gaged In protected activity when he exercised his right 

to file a grievance regarding the denial of a continuing contract and the 

trntment of certain documents. This right was guaranteed and protected not 

only by the parties' collective bargaining agreement, but also by O.R.C. 

§4117.03<A><2>, O> and <5> and, by Implication, O.R.C. §4117.09 and 

§4117.11<A><1> and <5>. The Respondent's knowledge of the protected action 

Is obvious; by processing the grievance and participating tn arbitration, 

the Respondent clea.r·ly knew of the protected activity. Thus, the only Issue 

In need of substantial development Is that of motivation. 

As stated In the preceding treatment of the applicable standard, one 

method of proving Intent Is by demonstrating that the employer's 

justification for an action was a pretext. The Instant case presents a 

te•tbook example of pretext. Hhen the Employer In 1984, at then-Principal 

Putnam's urging, denied Kelley a continuing contract and provided Instead a 

probationary contract, It specified t~o~o areas of Inadequate performance and 

conrnltted to provide Kelley with a continuing contract If he performed 

adequately In the three d~slgnated areas. 

file record establtsh~s that Kelley corrected Ills performance In P.atll of 

the three \raas. • Based upon the performance standard establ t shed by 

Respondent nd Kelley's fulfillment of those requirements, only a new and 

previous I y unaddressed prob I em could justl fy den I a 1 of tenure. Respon.:Jent 

presented no such evidence. Respondent had stated an Intention to grant 

tenure t f specIfIc performance correct tons were made; those spec I fl c 

correctlo~s 
were made, and no new performance problems were present. lhus, 

In accordance with Respond~nt's 
representations made In 1984, Kelley should 

have received a continuing contract In 1986. Respondent, however, dented 

Kelley the contract renewal, basing tts determination upon reasoning that Is 

directly contrary to the facts. Superintendent Putnam stated that denial of 

a continuing contract was based upon the same reasons as the dental of 

'The fulfillment of these performance expectations Is evinced by: the 

Respondent's admission of paraqraph 9 of the complaint; Principal Grooms' 

evaluation reflecting Kelley's "effective" performance In all areas, 

lncludlnc) the targeted factors <Complainant's £xhlbtt 151; and the 

prlnclpnl 's rec()(Miendatlon that Kelley receive a continuing contract 

<Complainant's Exhibit 30>. 
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From the facts and circumstances of this action, the Board concludes 

that the preponderance of the evidence supports the conclusion that Putnam's 

stated reason for not renewing Kelley's contract was a pretextual cover for 

an Intent to retaliate for Kelley's exerc lse of his protected contractua 1 

grievance rights. 

For these reasons, the Board affirms lt;he rec0111llendatlons offered by the 

bearing officer and concludes that Responclent has c0111llltted an unfair labor 

practice tn violation of O.R.C. §4117.1HAHll and <3> by denying Kelley a 

continuing contract. The Respondent Is •lrdered to cease and desist from 

such unlawful activity and to offer Kelley a continuing contract. 

Respondent Is further ordered to provide to Kelley any back wages lost as a 

result of Respondent's conduct. Of COiitse, during the pendancy of this 

action, Kelley had an obligation to Sfl•ek other employment In order to 

mitigate damages available In this action, and the assessment of back wages 

will be reduced by any employment earning:; or unemployment benefits received 

by Kelley during the Interim. Respond•mt also Is ordered t\l post the 

appropriate Board-provided notIce In atc•~rdan
ce wl th the recommendatIon of 

the hearing officer. Hlthln twenty <20> days of Issuance of this order. 

Respondent sha II notIfy the Board, In wr t tlng, of the steps It has taken to 

comply with these remedies. 

It Is so ordered. 

DAVIS, VIce Chairman, and LATAH£, Board Member, concur. saEEHAN, 

Chairman, absent. 

You are hereby notified that an appeal may be perfected, pursuant to 

Ohio P.evtsed Code Section 41l7.l3<Dl. by f\·1\ng a notice of appeal with the 

Board at 65 East State Street, 12th floor, Columbus, Ohio 43215-4213, and 

common plea$ court In the county where the unfair labor practice In qu&stlon 

was alleged to have been enga9ed In, or· where the person resides or 

transacts bus I ness, wl thIn fl fteen days al'ter the ma \II ng of the Board's 

order. 

I certify that this documJft was filed and a .copy· se•·ved upon each party 

on this J94h day of kk; ~{__,
 1989. 

04728:JFO/jlb:l2/28/89:f 
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E PLOYEES 
•""" 

FROM THE 
STATE EMPLOYMENT RELATIONS BOARD 

POSTED PURSUANT TO A" ORDER OF THE 
STATE EMPLOYMENT RELATIONS BOARD 

AN AGENCY OF THE STATE OF OHIO 

After a hearing In which all parties had an opportunl ty to present 
evidence, the State Emplo)'lllent Relations Board has determined that we 
have violated the law and hu ordered us to post th1s Notice. We Intend 
to carry out the order of the Board and abide by the following: 

WE WILL CEASE AND DESIST FROM: 

:Interfering with, restraining, or coercing employees In 
·the exercise of rights guaranteed In Chapter 4117 of the 
~evlsed COde or discriminating In regard to hire or 
tenure of eMPloyment or any term or condl tlon of 
eaploYMtnt on the basis of the exercise of rights 
guaranteed by Chapter 4117 of the Revised Code, and from 
otherwise violating O.R.C. §4117.11(Al<l> and <A><3>. 

WE MILL NOT In any like or related matter, Interfere ~lth, restrain, or 
coerce our employees In the exercise of rights guaranteed them under Chapter 
4117 of the Revised Code. 

ME WILL TAKE THE FOLLOMIIIG AFfiRMATIVE ACTION: 

DATE 

1. 1-dlately offer relnshtement to Daniel Kelley 
IS a Vocational Education teacher with tenure 
effective the tOII!Ientellll!nt of school yur 1986·87 
1 t the rate and wl th the benef I ts to whIch he 
would be entitled. 

2. Compensate Daniel Kelley for the period from the 
CORDencement of school year 1986-87 to the present 
•tnus une~Ployment cOMpensation or any Income from 
other eMPloyment. 

3. Hotlfy the State ~loyment Relations Board In 
vrttlng wtthln twenty <ZO> calendar days fr011 the 
tssutnce or the order of the steps that have been 
ttken to coaply therewith. 

ADENA LOCAL SCHOOL DISTRICT ~RD OF 
EDUCATION 

89-REP-11-0240 

--------------------------
~ 
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