STATE OF OHIO W 59-034

STATE EMPLOVMENT RELATIONS BOARD

In the Matter of
state Employment Relations Board,

Complatnant,

and
Adena Education assoclation,

Intervenor,

v,
Adena Local Schooi District Board of Education,
Respondent.

CASE NUMBER: 86-ULP-06-0236

ORDER_AND OPINION

gefore Vice Chairman pavis and Board Member Latané; January 12, 1989.
pavis, Vice Chatrman:

Facts

on June 30, 1986, the Adena Education pssociation ("Charging Party" or
vAEAY) filed an unfair labor practice charge alleging that the Adena Local
scheool District Board of Education ("Employer” or "Respondent”) had violated
Onlo Revised Code ("0.R.C.™ §4111.1l(A)(1) aro (3) by denying renewal of 2
teaching coatract held py Dante! Kelley. pursuant to 0.R.C. §a117.12(B), an
investigation was concucted, and this Board found probable cause to believe
that ar. unfair labor practice had been committed. On August 14, 1987, a
complaint was \ssued and a hearing was scheduled for August 24, 1987.
Respondent sought and received from the hearing officer a continuance of the
nearing untii Octaber 26, 1987. Respondent filed 1ts answer to the
complaint on October 23, 1987, the same day as the pre-hearing conference.
At hearing, Complainant moved that, pursuant to Ohio Administrative Code
("0.A.C.") Rule 4117-7-04, the answer be found untimely and that all
allegations be deemed admitted. The hearing officer granted the motion and
conducted the hearing with the understanding that a1l factual allegations in
the complaint were accepted as admissions.

Given this procedural context, the following facts are derived from the
admissicns and from the relevant evidence adduced at the 1imited hearing.
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award, issued on May 24, 1985, stated that the arbitrator was "not empowered
to substitute (himself) for School Boards which have the obligation" to
confer or deny tenure. (Complainant’s Exhibit #21.) The arbitrator did,
nowever, rule in favor of Kelley regarding the documents and ordered Putnam
to remove the materials from Kelley's personnel file. In the award, the
arbitrator criticized Principal putnam's handling of the documents.
(Complainant’s Exhibit #21.)

In 1986, Kelley's performance evaluation was completed by Jack Grooms,
who had become the principal of Adena High School when former-principal
outnam was elevated to the position of super Intendent. The evaluation
reflected ratings of “effective” 1in all of the 22 categories. Grooms'
comment 'n response to the topic of wyeacher's performance other than
classroom” was that Kelley “has been willing to assist in any manner.”
Under the heading of "suggested areas of improvement.” orincipat Grooms
stated, "None at this time." (Complainant's Exhibit #15.)

on february 20, 1986, Principal Groems submitted to syperintendent
putnam the recommendation that Kelley uve granted 4 continuing contract.
(Complainant's Exhibit #30.)  Sevén days later, putnam disregarded the
principal’s recommendation and concluded that Kelley's contract should not
be renewed. Putnam submittes to the fespondent School Board a memor andym
setting forth this decision. In the memorandvw, putnam did not address
Principal Grooms' recosmendation for tenure, nor d1d he acknowledge Kelley's
excellent evaluation. Rather, the reasdn putnam advanced for non-renewa)
was that “accurate daily work schedules have not been kept." (Complainant’s
Exhibtt #25.) Respondent, however, has admitted that Kelley fulfilled all
of the requirements that had been establtshed for the extension of a
continuing contract, including the requitement that Keiley maintain accurate
daily work schedules. (Admission #9.) Nonetheless, in accordance with
Superintendent Putnam's recommendation, Kelley was denled a continuing
contract, and his employment relattonship with the Respondent was terminated.

As stated above, because the facts alles7 in the complaint have heen
accepted as true, the Respondent was not pv “ttted to introduce evidence
relating to those facts. Respondent did, however, seek to produce evidence
relating to Kelley's prior performance throughout his ten years of service.
Although Complainant and Intervenor objected to the {introduction of such
evidence, it was allowed, based upon Respondent’s contention that 1t would
pe used to rebut the contention that Respondent’s action was based upon
improper motivation.  The evidence demonstrated that Kelley had had
difficelty maintaining accurate togs and work schedules and was ‘'3
non-conformist...in the areas of record keeping and accountability.”

(Hearing Officer's report, page 7.) Respondent contends that these facts
denonstrate that their motivation stemmed from a pattern of dissatisfaction
with Kelley's performance, but yet Respondent produced no evidence that they
had taken any effort to disciptine Kelley for this behavior, beyond simple
tetters to Kelley expressing displeasure with certain conduct.

Based upon the foregoing facts, the hearing officer recommended that the
Board find that Respondent violated O.R.C. §4117. 11 A D) and (3) by denying
Kellcy 4 continuing contract pecause of an intent to retaitate against
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Kellgy for exercise of grievance rights under the collective pargaining
agreement. Respondent Fited euceptions to this finding, t0 which
Complainant ang the AEA timely sybmi tted responses.

1ssue #1
The first point with which Respondent takes issue ys one of procedure,
dealing with the question of whether pespondent's answer was Filed timely.

As noted above, the complaint in this action was served upon Respondent
on August 14, 1987. A hearing was scheduled for August 24, 1987, but
Respondent sought and was granted 3 continuance gntil October 26, 1987. On
October 23, 7, the day of the pre-hearing conference, Respondent filed
its answer--three days prior to the hearing. Complainant contended that
under O.R.C. §4\17.|2 and 0.A.C. Rule 4117-7-04, the answer had peen due oOn
or about Auqust 26, 1987, and, therefore, was untimely py two months.
Complainant moved that the hearing officer deem the allegations of the
complaint admitted as 8 result of Respondent‘s fallure toO file a timely
answer. The hear ing officer granted Comp\ainant's motion.

Respondent has taken exception tO this ruling. raising for the Board's
consideration the interpretation and proper application of 0.R.C. §4\17.l2
and 0.A.C. Rule 4117-7-04. Thus, we turn to this issue of procedure.

Analysis of Issue #1

On the whole, 0.R.C. Chapter 4117 prasents 3 carefully designed,
effectively written collective bargaintng system. This Board has observed
that Chapter 4117 s 3 successful amalgamation of concepts and terminology
porrowed from productive collective bargaining statutes of other, more
experienced. jur\sd\ct\ons. AFSCME  Local 2312, SERB 89-029 (10-16-89).
Unfortunate\y. not all provtsions of Chnapter 4117 are exemplars of fine
statutory draftsmansh\p. The section with which we now deal, .
§4117.12, nas been 8 wellspring of confusion pecause of the imprecise and
incompatible use of technical terms ang provisions. The issue at hand stems
from one such prob\emat\c interplay of terms.

ynder 0.R.C. §ar17.12, {f the Board finds probable cause to belleve that
an unfair labor practice has been committed, 1t must issue 2 complaint and
must schedule hearing to be nelg “within ten days after service of the
complaint.” (Emphas!s adged )’ That section further provides that the
respondent 1o suych an action nghall within ten days from recetpt of the
complaint ... file an answer to the comp\a\nt...." (Emphas)s added.)

——

10.A.C. Rule 4117-1-02(C) states that: ngervice may be made bY mall
or by persona\ service fncluding hand delivery or by leaving a copy at the
pr\nc\pa\ office of persona\ residence of the party ©Of representat\ve
rquired to be served. cervice DY matl shall he deemed compliete upon
maiiing."
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Because the ten-day hearing deadline is calculated from service of the
complaint, whereas the ten-day answer deadline s calculated from receipt of
that same document, there is tension petween these two statutory provisions.

The answer deadline, being measured from "receipt’ of the complaint,
technically could arise after the commencement of the hearing.’ For
example, consider a complatnt that 1s served (e.g., mailed) on July ) and
relates to a hearing set for July 11--the latest date for hearing under the
ten-day limitation of O.R.C. §aN7.12(80(1). It is reasonable to expect
that the complaint would Dbe recelved by the respondent (verified by the
certified mail return receipt) on July 3. Under a technical construction of
§4117.12, the respondent would not have to file ity answer unt!l July
13--two days after the hearing. Hence. the Board sought to rectify this
procedural dilemma by offering clarification through 0.A.C. Rule 4117-7-04,
which provides, in part, that:

A respondent's answer to an gnfalr labor practice
complaint shall be filed within ten days from receipt of
the complaint ... but in mo event later than the
commencement of the hearing.

This provision was promulgated with the intention of eliminating the
potentially ridiculous outcome described above. It s designated to ensure
that answers are filed by the time the hearing Uegins. Indeed, 1t 1s
imperative that the hearing officer and the complaining parties receive an
answer prior to the hearing. The very purpose of an answer ‘s to frame the
fssues in dispute, thus delineating matters that a comptainant must prove
and legal questions that must be resolved. These purposes cannot be served
by a post-hearing answer. 1t would be V1logical to commence 3 hearing prior
to receipt of the answer; there would be no way to identify the fssues 1in
dispute or to determine if, in fact, a hearing is required.’

1ps a practical matter, hearings are seldom held within the ten-day
limitation set forth in the statute. The general occurrence ts that one
party requests a continuance, to which the other party or parties agree. of
late, hearings have been scheduled within a more realistic time frame and,
absent an express demand by a party for a hearing within ten days, waiver of
the deadline s presumed. Nonetheless, strict adherence to the statutory
language would result fn a hearing taking place on or before the tenth day
following service of the complaint.

spdmittedly, 0.R.C. §4117.12(BX01)°s ten-day time span between service
of the complaint and the date of hearing does not provide abundant time for
preparation. Hhile the Board can clarify and interpret the limitations of
0.R.C. §4117.12 to avold obviously absurd results such as the filing of an
answer after the hearing, we cannot alter unambiguous statutory requisites.
Flexibtlity may be achieved by action of the parties (through walver or
continuances), but the Board cannot use its rule-making powers toc change the
actual statutory deadlines.

3N




OPINION AND ORDER
Case 86-ULP-06-0236
Page 6 of i

0.A.C. Rule 4117-7-04 does not state--and was not destgned to
state--that a respondent may have more than ten days in which to answer a
complaint (absent appropriate extensions as may be granted by the hearing
officer). The proviso in this rule simply addresses the potential situation
in which the technical ten-day answer dead!ine would fall after the
commencement of the hearing.

Accordingly, the hearing officer was correct in ruling that the
Respondent's answer, filed two months after receipt of the complaint, was
untimeiy. Pursuant to O0.A.C. Rule 4117-7-04(B) and Findlay City School
District Board -f Education, SERB 87-031 (12/17/87), aff'd., Case No.
88-2-M, 1988 SERB 4-54 (CP, Hancock 5-11-88), the factual allegations set
forth in the complaint appropriately were deemed admitted.

Issue #2

Pid Respondent violate 0O.R.C. §4117.114AX(1) and (3) when 't did not
renevw Kelley's teaching contract?

Analysis of Issue #2

A. Applicable Law

0.R.C. §4117.19¢A)(3) forbids employers from "discriminat{ing] in regard
to hire or tenure of employment on the basis of the exercise of rights
guaranteed by Chapter 4117." Thus, for a violation to be found, there
generally must be proof of several elements: the public employee must have
exercised or attempted to exercise protected rights; the employer must have
had knowledge or imputed knowledge of the protected activity, the employer
must have taken or allowed adverse action against the employee; and the
adverse action must have been motivated, at least in part, by the employer's
antt-union or anti-rights bias.*

In unfalr labor practice cases alleging a violation of O0.R.C.
§4117.01CAX(3), there often s 1ittle dispute as to the elements of
protected activity, knowledge, and adverse action. The component of the
employer's iImproper motivation, however, frequently 1is an issue upon which
much 11tigation turns. The assessment of whether an action was based upon

“The shorthand terminology for such motivation often 1s “"ant}-union
motivation” or “union animus.” As this Board has stated, however, the scope
of improper motive under O.R.C. §4117.11(B) 1s not limited to anti-union
sentiment. The law prohibits discriminatory treatment emanating in response
to any type of protected activity. Harren County Sheriff, SERB 88-014
(9-28-88), aff'd., Case No. 47312, 1989 SERB 4-7 (CP, Harren, 1-13-89),

In cases where an employer's conduct s “inherently destructive” of
protected rights, proof of motivation may not be required.
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1111cit blas can be a gifficult call. Indeed, proof of improper motive 1§
celdom direct. Overt statements of Vliicit \ntent are rare. Rather, the
proof often centers uypon 3 nurber  of circumstances ang inferences drawn
therefrom. One such tnferential indication of mottve Vs present when the
employer's gtated reasons for adverse employment action are shown to De
pretextua\. and the employer's action appears to be, in fact., 2 response to
the gmployee's exercise of protected rights. When an employer's stated
basis for adverse employment action 18 shown to be ynwarranted, 1110gical,
or contradictory. the facts may support @ conclusion that, becaust the
stated basis s 11legitimate, the true reason was one of d\scr\minat\on on
the basis of protected activity, and the employer's stated reason was a merve
pretext.

such cases of pretext should be dist\nqu\shed from “m\xed-mot\ve“ cases
{n which the proof establishes that the employer was operating from more
than one {mpetus, one of which was anti-union O anti-rights. The Board has
adgressed the ¢tandard to be applied in sych cases and has determined that
1f the employer 15 motivated wyn part” by 11ctt intent, a violation will
be found. Ga\\ﬁa—Jackson—V\nton Joint yocationa! school Dist. gd. of Ed..
SERe  86-044 (11-13-86), aff'd. Case No. B6-CL-414, 7989 SERB 3-6 (CP,
Gallla \2-30«88).‘

e—_—

"This approach to mi xed-motive cases giffers from the standard
currently gsed by the National Labor Relations Board ("NLRB"). While this
poard has held that “any anti-union bias taints" the employer's actions, the
NLRB has moved to 2 gifferent standard through 1ts deciston in Wright Line,
Inc.. 251 NLRB 1083, 105 LRRM 1169 (1980, enf'd., 662 F. 2d gg99, 108 LRRM
7513 (1Ist cir. Ct. App. 1981), tert. den., 455 y.S. 989, 109 LRRM 2119
(1982). The NLRB, presented with evidence of mixed motives, nov places the
purden on the employer to prove, as 3an affirmative defense, that Yts action
would have been the same even {n the absence of protected activity.

In its exceptions to the hearing officer's recommendat\ons, Respondent
urges the goard to retreat from the “in part" test enunciated in
gg}l\a—Jackson and to adopt a test more simitlar to (although not the same
as) HWright Line, releasing an employer from 1iability TR 41 ndominant
motive’ was proper, even if 3 partial put 1ess compeliing motive wWas
anti-rights bias. nespongent’s fxceptions, £1led Movember 2}, 1988, page
9. Respondent'r argument ts not relevant because. as will be developed
pelow, the fnstant case presents the Issue of pretext rather than mixed
motive. Thus, the Gallia-Jackson standard 3s inapplicable. Nonetheless, 2
brief response to the Respondent's argument ts in order.

In OhiO pept . of Tjansportation. SERB 87-020 (10-8-87), aff'd., Case NoO.
g7CyV-10-6794, 1988 SERD 4-56 (CP, Franklin 6-3-88), and again in Warren
County Sheriff, SERB 88-014 (9-28-88), aff'd., 1989 sgre 4-1 (CP, Warren
1-13-89), we have reaffirmed our commi tment O the propriety of the "in
part" standard. We are not per suaged that the NLR8's new approach is
preferable or proper gnder O0.R.C. §4\\7.1\(A)(3). Indeed, 2% Respondent
noted in 1ts exceptions, wfor a number of years, the NLRB also applied the
‘in part’ test...." Respondent's Exceptions, f1led November 21, 1988, page
9. This Board continues to adhere 1O {tg own precedent and Vs ynwiliing and
certainly not bound to attempt to mirror the NLRB'S undulating Vne of ;};3)

analyses.
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Coumunit[ College Dist., Calif, PER ¥11198 {(Calif, Public Employment
Relations Bd., 19807

It ¥s the element of motivation ang the contention of pretext that are
plvotal toncerns In the instant case,

B. Merits of the Instant Case
=€ Instant Case

The preliminary elements of a violation 1p this action are reagily
Apparent. Kelley engaged in Protected activity whep he exerciseqd his right

only by the pParties' collective bargainlng agreement, pyt also by Q.R.C.
54117.03(A)<2). (3> ang (35) and, by 1mpllcatlon. 0.R.C. §4117.09 and
§4ll7.ll(A)(i) and (5). The Respondent s knowledge of the protected action
is obvioys: by processing the grievance ang partlcipat!ng in arbltration,
the Respondent Clearly knew of the protected activity, Thus, the only isgsye
tn need of Substantia) development fs that of motivation.

As stated {n the Preceding treatment of the applicable standard, one
method of Proving tntent Is by demonstrating that  the employer's
Justlflcatlon for an action was 4 Pretext. The tnstant case presents ,
textbook example of pretext. Hhen the Employer fp 1984, at then-Principal
Putnam's urging, deniegd Kelley 4 tontinuing contract ang Provided insteaq a
probatlonary contract, ¢ Specified two areas of Inadequate Performance ang
comnitted tg provige Kelley with a continuing contract §f pe performed
adequately ip the three designated areas.

The record establishes that Kelley Corrected hig Performance 1g each of
the three ireas.*® Based upon the performance standarg establisheg by
Respongent nd Kelley's fulfiliment of those requirements, only a npeyw ang
Previously Unaddresseg problem coulg Justify denfal of tenure. Respondent
Presented no sych evidence . Respondent had stateg an intention to grant
tenure if specific Performance Corrections were made; those specific

Kelley the contract nenewal. bastng ¢ detern!natlon upon reasontng that is
directly contrary to the facts, Superintendent Putnam stated that denlat of
E continuing contract was basegd upon the same reasons as the denlal of

——— T —— e

“The Fulfiliment of these Performance EXpectations g evinced by: the
Respondent ' s admission of Paragraph 9 of the complaint: Prlnclpal Grooms *
evaluation reflecting Kelley's "effective” performance jp ai) areas,
1nclud|nq the targeted factors (Complalnant's Exhibit 15);  ang the
principal‘s recommendation that Kelley recelve 4 tontinuing contract
{(Complatinang g Exhibit 30)
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From the facts and circumstances of this action, the Board concludes
that the preponderance of the evidence supports the conclusion that Putnam's
stated reason for not renewing Kelley's contract was a pretextual cover for
an intent to retaliate for Kelley's exercise of his protected contractual
grievance rights.

For these reasons, the Board affirms the recommendations offered by the
hearing offtcer and concludes that Respondent has committed an unfalr tabor
practice in violation of 0.R.C. §4117.11¢AX(1) and (3) by denying Kelley a
continuing contract. The Respondent is ordered to cease and desist from
such unlawful activity and to offer Kelley a conttnuing contract.
Respondent 1s further ordered to provide to Kelley any back wages lost as a
result of Respondent's conduct. Of course, during the pendancy of this
action, Kelley had an obligation to seek other employment in order to
mitigate damages available in this action, and the assessment of back wages
will be reduced by any employment earnings or unemployment benefits recelived
by Kelley during the interim. Respondent also 15 ordered to post the
appropriate Board-provided notice in accordance with the recommendation of
the hearing officer. HWithin twenty (20) days of issuance of this order,
Respondent shall notify the Board, in writing, of the steps it has taken to
comply with these remedles.

It is so ordered.

DAVIS, WVice Chairman, and LATANE, Board Member, concur. SHEEHAN,
Chairman, absent.

You are hereby notified that an appeal may be perfected, pursvant to
Chio Pevisad Code Section 4117.13(D), by fitling a notice of appeal with the
Board at 65 East State Street, 12th Floor, Columbus, Ohlo 43215-4213, and
common pleas court in the county where the unfalr labor practice in question
was alleged to have been engaged in, or where the person resides or
trgnsacts business, within fifteen days after the mailing of the Board's
order.

I certify that this document was filed and a copy served upon each party

on this é 2 day of W . 1989,

0472B:3FD/31b:12/28/89:f
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| FROM THE
STATE EMPLOYMENT RELATIONS BOARD

POSTED PURSUANT TO AN ORDER OF THE
STATE EMPLOYMENT RELATIONS BOARD
AN AGENCY OF THE STATE OF OHIO

After a hearing In which all parties had an opportunity to present
evidence, the State Employment Relations Board has determined that we
have violated the law ang has ordered us to post this Notice. HWe intend
to carry out the order of the Board and abide by the following:

WE WILL CEASE AND DESIST FROM:

Interfering with, restraining, or coercing employees in
the exercise of rights guaranteed tn Chapter 4117 of the
Revised Code or discriminating in regard to hire or
tenure of employment or any term or conditton of
employment on the basis of the exercise of rights
guaranteed by Chapter 4117 of the Revised Code, and from
otherwise violating O.R.C. §4117.11CAX(1) and (AX(3).

ME WILL NOT in any like or related matter, interfere with, restrain, or
coerce our employees in the exercise of rights guaranteed them under Chapter
4117 of the Revised Code. :

HE WILL TAKE THE FOLLOWING AFFIRMATIVE ACTION:

1. Immediately offer reinstatement to Daniel Kelley
as a VYocational Education teacher with tenure
effecttve the commencement of school yeur 1986-87
at the rate and witth the benefits to which he
would be entitled.

2. Compensate Daniel Kelley for the period from the
compencement of school year 1986-B7 to the present
minus unemployment compensation or any income from
other employment.

3. Notify the State Employment Relations Board in
writing within twenty (20) calendar days from the
issuance of the order of the steps that have been
taken to comply therewith.

ADENA LOCAL SCHOOL DISTRICT BOARD OF
EDUCATION
89-REP-11-0240
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STATE OF OHIO .
STATE EMPLOYMENT RELATIONS BOARD
In the Matter of
State gmpioyment Relations goard.
Comp\a\nant‘
and
Adena gducation Assoctation.
Intervenor,

v.
pdena Local gchool pistrict goard of gducation,
Respondent.

CASE NUMBER: 86»ULP-06-0236
ORDER_AND QPINION

pefore Vice Chalrman pavis and goard Member Latané; January 12, 1989.

pavic, vice Chairman:

Facts
on June 30, 1986, the Adena fgucation association ("charging party
“AEA") filed an gnfair 1abor practice charge alleging that the Adena Local
school pistrict goard of ggucation (“Employer“ or “Respondent“) had violated
ohto Revised Code ("0.R.C.") §4\17.\1(A)(1) and (3) by denying renewal of 2
0.R.C.

teaching con ract held by paniel kelley. pursud a117.12(8), an
\nvesttgation was conducted, an nis Board foun probable cause to pelieve
that an unfair 1avor practice had been itte On Augus , 1987, @

U

hearing unti) October 26, 1987. Respondent Filed s answer 10 the
omplaint on october 23, 1987, the same day as the pre-hearing conference.
At hearing, Comp\atnant moved that, pursuant to Ohlo Adm\n\strat\ve Code
("0.A.C.") Rule 4117-1-04, the answer pe found untimely ang that aln
allegations pe deemed admitted. The hearing officer granted the motion and
conducted the hearingd with the understand\ng that all factua) allegations in

the complaint were accepted as agmissions.

given this procedural context, the following facts are derived from the
admissloRs ang from the retevant evidence adduced at the Yimited hearing.
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Dantel Kelley was employed by Respondent as 5 vocational aducation
teacher from 1976 to 1986. (Admission #6, as set forth 1n hearing officer's
report.) |In 1984, Kelley became eligible for a continuing contract (i.e.,
tenure). The principal of Adena High School, Kenpeth Putnam, however,
recommended to the Superintendent that Kelley be granteq only a two-year
Probationary contract. (Admission # and Complainant's Exhibit #17.)
According to the Respondent's superintendent, Principal Putnam’s two reasons
for this recommendation were that Kelley:

l. ... did not follow instructions from Mr. Putnam's
office ang {the superintendent's] office upon
recommendation of [Kelley's] state Supervisor,
Robert Freeze, to provide anp accurate daily work
schedule for {his] extended Service days: and

2. ... dig not meet the above-mentionegd schedule If ang
when provided with no prior notice served to Mr.
Putnam that the schedule hag to be changeq.

Complainant’s Exhibit #17, page 1.

The Superintendent sent Kelley a Jletter stating that, pursuant to
Principal Putnam's recommendation, Kelley woulg be granted only a
probattanary contract. In the letter, the superintendent explained that
Kelley would pe evaluated at the end of the two-year contractual periog to
determine 1{f he then woylg recelve either , continuing contract Oor no
contract, f{p adccordance with 0.R.C. §3319.1). The letter Specified these
itews upon which Kelley's ultimate evaluation (ang ellgibility for a
continuing contract) would be baseg:

. Your providing [Principal] Putnam with an accurate
daily work schedule for your extended service days
and time spent outside of the c¢lassroom to meet
(Principal) Putnam's approval,

2. The fact that YOU will meet the above—mentioned

3. The fact that you wil] follow through ang meet the
obligations of any or all above.-ment ioneg schedule
changes to the satisfaction of [Principal) Putnam.

Complatnant's Exhibit #17, page 1,

On June s, 1984, Kelley fileg a grievance seeking a tontinuing rather
than 3 probationary contract ang objecting to the inclusion of unattributeg
Survey results in pis Personnel file. (p June 12, 1984, Principai Putnam
denfed the grievance, (Admission #8, Complainant's Exhibit #13.) On
Decomber 11, 1984, an arbitration heartng was conducted. The arbitrator's

2§
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award, fssued on May 24, 1985, stated that the arbitrator was "not empowered
to substitute ([himself] for School Boards which have the obligation" to
confer or deny tenure. (Complainant's Exhibit #21.) The arbitrator did,
however, rule in favor of Kelley regarding the documents and ordered Putnam
to remove the materials from Kelley's personnel file. In the award, the
arbitrator criticized Principal Putnam's handling of the documents.
{Complainant's Exhibit #21.)

In 1986, Kelley's performance evaluation was completed by Jack Grooms,
who had become the principal of Adena High School when former-principal
Putnam was elevated to the position of superintendent. The evaluation
reflected ratings of “effective” in all of the 22 categories. Grooms'
comment \n response to the topic of "teacher's performance other than
classroom” was that Kelley "has been willing to assist in any manner.”
Under the heading of "“suggested areas of improvement," ®rincipa’ Grooms
stated, "Hone at this time." (Complatnant's Exhibit #15.)

On February 20, 1986, Principal Grooms submitted to Superintendent
Putnam the recommendation that Kelley e granted a continuing contract.
(Complainant's Exhibit #30.) Seven days tater, Putnam disregarded the
principal’s recommendation and concluded that Kelley's contract should not
be renewed. Putnam submitted to the Respondent School Board a memorandum
setting forth this decision. In the memorandum, Putnam did not address
Principe! Grooms' reconmendation for tenury, nor did he acknowledge Kelley's
excellient evaluation. Rather, the reason Putnam advanced for non-renewal
was that "accurate daily work schedules have not been kept.” (Complatnant's
Exhibit #25.) Respondent, however, has admitted that Kelley fulfilled all
of the regquirements that had been established for the extenslon of a
continuing contract, including the requirement that Kelley maintain accurate
daily work schedules. (Admission #9.) Nonetheless, in accordance with
Superintendent Putnam's recommendation, Kelley was denied a continuing
contract, and his employment relationship with the Respondent was terminated.

As stated above, because the facts alle;:< in the complaint have been
accepted as truve, the Respondent was not pr itted to Iatruduce evidence
relating to those facts. Respondent did, however, seek to produce evidence
relating to Kelley's prior performance throughout his ten years of service.
Although Complainant and Intervenor objected to the introguction of such
evidence, 1t was allowed, based upon Respondent's contentlon that it would
be used %o rebut the contention that Respondent's action was based upon
improper motivation. The evidence demonstrated that Kelley had had
difficelty maintaining accurate logs and work schedules and was “a
non-conformist...in the areas of record keeping and accountablility."
(Hearing Officer's report, page 7.) Respondent contends that these facts
demonstrate that their motivation stemmed from a pattern of dissattsfaction
with Kelley's performance, but yet Respondent produced no evidence that they
had taken any effort to discipline Kelley for this behavior, beyond simple
letters to Kelley expressing displeasure with certain conduct.

Based upon the foregoing facts, the hearing officer recommended that the
Board find that Respondent violated O.R.C. §4117.11(AX(1) and (3) by denying
Kelley a continuing contract because of an intent to retaliate against

2%
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agreement . Respondent filed éxceptions g this finding, ¢ which
Complainant and the Afa timely Submitteq responses,

Issue #)

The first
dealing with the question Of whether Respondent ' answer was filag timely.

As noted above, the complaint tp this action was served upon Respondent
on  Augyst 14, 1987, A hearing was Scheduled for August 24, 1987, but
Respondent Sought and was granted a tontinuance unti) Ot tober 26, 1987. on
October 23, 1987, the day of the Pre-hearing Conference, Respondent flied
its answer-—threp days prior to the hearing. Complainant contended that

compliaint admitted a5 4 result of Respondent ' failure to flle a timely
answer. The hearing officer granted Complainant's motfon.

Respondent has taken exception to thys ruling, rafstng for the Board's
-Onsideration the interpretation and proper application of O.R.C. §4117.12
and 0.A.c. Rule 4117-7-04. Thus, we turn to this Issue of procedure.

Ana}gsfs of Issue #)

the whole, p.g.c. Chapter 4377 Presents 5 Carefylly designed,
effectlvely written collective bargaining System.  Thig Board has observed
that Chapter 4117 {5 a SUccessfy) amaigamation of concepts ang terminology
borrowed fiom Productive collectiye bargafnlng Statutes of other, more
experienced, jurlsdlctfons. AFSCME Local 2312, SERB 89-029 (10-16-89)
Unfortunately. not ajj Provisicns of Chapter 4117 are e€xemplars of fine
Statutory draftsmanship. The section with which we now  deal, O.R.C.
§4!l?.12. has been a wellsprlng of confusion because of the tmprecise and
incompatiple use of technical terms ang Provisions. The Issue at hang Stems

5.

complaint mphasis “added ;' t section further Provides that the
respondent to such an action *“shany wtthin tep days from receipt of the
complaint «+-y file an answer to the complaint,.  » (Emphasis added. )
————

'0.A.C. Rule 4117-1-02(c) States that: “Service May be made by mai)
or by personal service 1nclud1ng hand delivery or by leaving 4 COpy at the
pPrincipai office or personal residence of the party or representative
re?rired to be Served. Service by mat! shall pe deemed Complete upon
mailing. v

point with which Respondent takes fssue 1 one of Procedure, -







i

1ssue #2

Did Respondent violate 0.R.C. §4\\1.1\(A)(\) andg (3 when % gig not
renev Kelley's teaching contract?

Analysis of 1ssué #2

o.R.C. §4\17.\\(A)(3) forbids employers from “d\scr\m\natl\ng] in regard
\

o hire O renure of emp\oyment on the pasis of Ihe exercise of ¥ ghts
uaranteed py C pter a  Thus, for jola found, there
enerall roof vera elements the P 1} ploy st have
rcis ttemp rcise bY tecte ghis’ emp! gt have
had knowled ed kn wiedge of the PY 14 givitys he © ployer
t have \iowe dverst actd \nst the p , the
adverse action mus have yivated. at e ¢ \n parh. the employerf 5
anti-un r antl rights bias

ynfal yabor pract\ce ses alleging a v olatio o.R.C

anv? 11 (A) of ¢ 1itle gispute glement o

rotec activity, nowledg g adverse acth Th component in
emp\oyer's ymproper nmt\vat\on. however . frequent\y }s an y55ue upon wnich
much 11tigation rurns. The assessment of whether 30 action was pased upon
7 ghorthan erminoiody fo ch givation T gi-ynion
tivat\On“ synion animus ¢ this Boa’ 5 s , however. scope
f improp e under 17w imite y-ynion
sent! at, 1 aw pro \ 1scr\m\natory reatment emanat n responsé
1o any type of protected activity. Warren County Sher\ff SERD ge-014

(y-28-88). aff'd. . case NO. 47312, 1989 CERB 4-1 (cp, narren, \1\3»39).

94—

{n cases where an amployev $ conduct is “\nherent\y destruct\ve" of
protected rights, proof of motivation may not be required.
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11licit blas can be a difficult call. Indeed, proof of improper motive is
seldom direct. Overt statements of f114cit intent are rare. Rather, the
proof often centers upon 3 number of circumstances and inferences drawn
therefrom. One such inferential tndication of motive is present when the
employer's stated reasons for adverse employment action are shown to be
pretextual, and the employer's action appears to be, in fact, a response to
the employee's exercise of protected rights. Wwhen an employer's stated
basis for adverse employment action ts shown to be unwarranted, 11logical,
or contradictory, the facts may support a conclusion that, because the
stated basis is {llegitimate, the true reason was one of discrimination on
the basis of protected activity, and the employer's stated reason was a mere
pretext.

Such cases of pretext should be distinguished from "“mixed-motive" cases
\n which the proof establishes that the employer was operating from more
than one impetus, one of which was anti-unfon or anti-rights. The Board has
addressed the standard to be applied in such cases and has determined that
1f the employer is motivated "in part" by V11icit intent, a violation will
be found. Gallia-Jackson-Vinton Joint Vocationa! School Dist. Bd. of Ed.,

GERB 86-084 (11-13-86), aff'd., Case Mo. 86-CL-414, 1989 SERB 4-6 (CP,
Gallia 12-30-88).°

SThis approach to mixed-motive cases differs from the standard
currently used by the National Labor Relations Board ("NLRB"). While this
Board has held that "any anti-union bias taints" the employer's actions, the
NLRB has moved to a different standard through 1ts decision in Wright Line,
Inc., 25! NLR8 1083, 105 LRRM 1169 (1980), enf'd., 662 F. 2d 899, 108 LRRM
7613 (ist Cir. Ct. App. 1981), cert. den., 355 U.S. 989, 109 LRRM 2779
(1982). The NLRB, presented with evidence of mixed motives, now places the
burden on the employer to prove, as an affirmative defense, that its action
would have been the same even in the absence of protected activity.

In tts exceptions to the hearing officer's recommendations, Respondent
urges the Board to retreat from the "in part" test enunciated in
Gallia-Jackson and to adopt a test move stmilar to (although not the same
as) Wright Line, releasing an employer from 1iability I1f its “dominant
motive” was proper, even if a partial but less compelling motive was
anti-rights bias. Respondent's Exceptions, filed Hovember 2%, 1988, page
9. Respondent's argument is not relevant because, as will be developed
below, the instant case presents the issue of pretext rather than mixed
motive. Thus, the Gallia-Jackson standard 's tnapplicable. Nonetheless, a
brief response to the Respondent’s argument is In order,

In Ohic Dept. of Transportation, SERB 87-020 (10-8-87), aff'd., Case No.
B7CV-10-6794, 1988 SERB 4-56 (CP, Frankiin 6-3-88), and again In Harren
County Sheriff,  SERB 88-014 (9-28-88), aff’'d., 1989 SERB 4-7 (CP, Warren
1-13-89), we have reaffirmed our commitment to the propriety of the "in
part" standard. He are not persuaded that the NLRB's new approach 1s
preferable or proper under O.R.C. §M17.31(AX(3). Indeed, as Respondent
noted in its exceptions, "for a number of years, the NLRB also applied the
“tn part' test....” Respondent's Exceptions, filed November 21, 1988, page
9. This Board continues to adhere to its own precedent and s unwilling and
certalnly not bound to attempt to mirror the NLRB's undulating line of
_ analyses.

5
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A case of pretext differs. The argument in such & case 1s not that
there were several reasons upon which the employer based 1ts action.
Rather, the contention is that the true--and only--motive was anti-rights,
and any other justification is merely an effort to mask the actual, unlawfuyl
reason for the employer's conduct. Unlike the concept of mixed motive, with
regard to which there has been debate and divergence over time and between
jurisdictions as to the proper standard, the approach to pretext is falrly
consistent throughout the various labor jurisdictlons. In fact, in Hright
Line, Inc., in which the NLRB attered its standard for mixed-motive cases,
1t offered this cogent cxplanation of pretext:

In modern day labor .relations, an employer will rarely,
1f ever, baldly assert that It Hhas disciplined an
employee because it detests unions or will not tolerate
employees engaging in union or other protected
activities. Instead, 1t will generally advance what it
asserts to be a tegitimate business reason for its
action. Examination of the evidence may reveal, however,
that the asserted justification is a sham in that the
purported rule or circumstance advanced by the employer
¢id not extst, or was not, in fact, retled upon. When
this occurs, the reason advanced by the employer may be
termed opretextual. Stnce no legitimate business
justification for the discipline exists, there is, by
definition, no dual motive.

Wright Line, Inc., 251 NLRB 1083, 1083-1084 (1380), 105 LRRM 1169 (1980),
enf'd., 662 f. 2d 899, 108 LRRM 2513 (ist Cir. Ct. App. 1981), cert. denied,
455 U.S. 989, 109 LRRM 2779 (1982). Similarly, the United States Court of
Appeals for the Third Circult in Hugh o. Wilson Corp. v. NLRB, 414 F. 2d
1345 at 1352 (3rd Cir. 1969), cert. denfed, 397 U.S. 935, observed:

It may be that neither [discharged employeel was an ideal
or even acceptable employee, but the policy and
protection provided by the National Labor Relations Act
does not allow the employer to substitute "good” reasons
for “real" reasons when the purpose of the discharge Is
to retaliate for an employee's concerted activities.

Hugh H. +W'lson v. NLRB, 1d., at 1352. See also, Xilas v. Pennsylivania Labor
Retations Bd., 441 A. 2d 513 (Pa. Cmwth. Ct. 1982); Balshaugh v. Zech, 500
A 2d 208 (Pa. Cmwth. Ct. 1985), appt_1 granted, 511 Pa. 365, 513 A.2d 1382
(Pa. Sup. Ct. 1986), and appeal dismissed as improvidently granted, 519 Pa.
318, 548 A.2d 25 (Pa. Sup. Ct. 1988); Town of Middletown, Case Ho. MUP-2946
(Mass. Labor Relations Com., 1981); County of Middlesex, 7 WIPER W12037
(1-21-81) and 6 NJPER ¥11295 (10-31-80) (New Jersey Public Employment
Relations Commission); Cape May City Board of Education, & NJPER Y11022 at
46 (New Jersey Public Employment Relations Commission 1-18-80); Marin




OPINION AND ORDER
Case 86-ULP—06-0236
Page 9 of 1}

Community College Dist., caltf. PER §11198 (Calif. public Emp\oyment
Helations Bd., 1980} .

1t s the element of motivation and the contention of pretext that are
pivotal concerns in the \nstant case.

8. Merits of the Instant Case

Merits of the Instafi====

The preliminary elements of 2 yiotation 1n this action are readily
apparent. Kelley engaged in protected activity when he exercised his right
to file a grievance regarding the denial of a continuing contract and the
treatment of certain documents. This right was guaranteed and protected not
only by the parties’ collective pargaining agreement ., but atso by ¢.R.C.
§a117.03(A)(2). (3) and (5} and, by implication, ©.%% §4117.09 and
§4117.\1(A)(\) and (5). The Respondent’'s knowledge of the protected action
\s obvious; by process\ng the grievance and parttctpat\ng in arbitratton,
the Respondent clearly knew of the protected activity. Thus, the only fssue
in need of cybstantial development is that of motivation.

As stated {n the preceding treatment of the app\\cable standard, one
method of proving \ntent s DY demonstrating that the employer 'S
Justtftcat\on for an action was @ pretext. The instant Case presents 2
textbook example of pretext. when the tmployer n 1984, at then-Pr\nc\pal
putnam's urging, denied Kelley a continuing contract and provided \nstead 2
probationary contract, 't specified {wo areas of inadequate performance and
commitied to provide Kelley with 2 continuing contract If he performed
adequately \n the three designated areas.

The record establishes that Kelley corrected his performance tn each of
the Lhree areas.’ gased upon the performance standard established by
Respondent nd Kelley's fulfiliment of those requirements, only a new and
prevtously unaddressed problem could Justify dental of tenure. Respondent
presented no such evidence. respondent had stated an intention 10 grant
tenure If specific performance corrections were made, those specific
corrections were made, and no ned performance problems were present. Thus,
{n accordance with Respondant's representations made in 1984, Kelley should
have received 3 continuing contract in 1986. Respondent, however, gented
Kelley the contract renewal, basing 1541 getermination upon reasoning thatl is
directly contrary to the facts. Supertntendent putnam stated that denial of
3 continuing contract was pased upon the Same reasons as the dental of

e PR

$The fuIfiliment of these performance pxpectations s evinced DYy: the
Respondent's admisston of paragraph 9 of the complaint; principal Grooms '
evaluation reflecting Kelley's neffective” performance tn all areas,
including the targeted factors (Compla\nant's Exhibit 15} and  the
pr\nc\pal's recommendation that Kelley recelve 2 continuing contract
(Comp\a\nant‘s Exhibit 30)”







You afv¢ hereby not\f%ed ghat an appe Vo oma

ohio pevised Code gection MH.\S(D). by frling 3 notice of appea\

goard at 65 gast gtate gtreet, 12¢h FlooT. Columbus. 43215-4
un \ Y

common 1eas Cour the coun nere the fair 12D pract\ e in ques yon
was alieg here per son resides or
gransacts b tiing O the goard‘s
order.

on this
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STATE EMPLOYMENT RELATIONS BOARD

POSTED PURSUANT TO AN ORDER OF THE
STATE EMPLOYMENT RELATIONS BOARD
AN AGENCY OF THE STATE OF OHIO

After a hearing n which al} parties had an opportunity to present
evidence, the State Employment Relations Board has determined that we
have violated the law and has ordered us to post this Notice. MWe intend
to carry out the order of the Board and abtde by the following:

WE WILL CEASE AND DESIST FROM:

Interfering with, restratining, or coercing employees tn
the exercise of rights guaranteed in Chapter 4117 of the
Revised Code or discriminating in regard to hire or
tenure of employment or any term or condition of
employment on the basis of the exercise of rights
guaranteed by Chapter 4117 of the Revised Code, and from
otherwise violating O.R.C. §4117.11CAX(1) and (AX(3).

WE WILL NOT in any like or related matter, interfere with, restrain, or
coerce our employees in the exerctse of rights guaranteed them under Chapter
4117 of the Revised Code.

ME WILL TAKE THE FOLLOWING AFFIRMATIVE ACTION:

1. Immediately offer reinstatement to Daniel Kelley
as a Vocatfonal Education teacher with tenure
effective the commencement of school year 1986-87
at the rate and with the benefits to which he
would be entitled.

2. Compensate Danlel Kelley for the perjod from the
commencement of school year 1986-87 to the present
alnus unemployment compensation or any income from
other employment.

3. Motify the State Employment Relations Board 1In
writing within twenty (20) calendar days from the
issuance of the order of the steps that have been
taken to comply therewith.

ADENA LOCAL SCHOOL DISTRICT BOARD OF
. EDUCATION
‘ 89-REP-11-0240
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