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STATE OF OHIO

In the Matter of
state Employment Relations Board,
Complainant,
v.
Mayfield City School District Board of Education,
Respondent,

CASE NUMBER:  87-UL#-02-0076
87-ULP-06-0247

ORDER
(Opinion attached.)

Before Chatrman Sheehan, Vice Chairman Davis, and Board Member Latané;
June 8, 1989,

On February 27, 1987, the Mayfield Educatinn Association {Charging Party
or MEA) filed an unfair labor practice charge against the Mayfield City
School District Board of Education (Respondent). On June 11, 1987, MEA
filed an additional unfair labor practice charge against the Respondent.
Pursuant to Ohic Revised Code (0.R.C.} §4117.12, the Board conducted an
investigation and found protable cause to believe that an unfair labor
practice had been committed in both cases. Subsequently, the cases were
consolidated and a complaint was issued alleging that the Respondent had
violated O0.R.C. §4117.11(A)(1), (A)(3), (A)(4) and (A)(5) by refusing to
bar?ain over the creation, wages, terms and conditions of employment for the
position of elementary 1ibrarian supervisor and by not renewing the contract
pending outcome of protected activity.

The cases were heard by a Board hearing officer, The Board has reviewed
the record, the hearing offfcer's proposed order, exceptions and response.
The poard adopts the hearing officer’'s Admissions, adopts the Findings of
Fact, spart from Nos. 2 and 11 and replaces them with the following:

2. On or about November 16, 1986, Respondent f{nformed Ms., Gillmore
that it wanted her to accept an additional supplemental contract
for the newly-created position of elementary librarian supervisor,

T. 19, 148-149)  Although there was some discussion between
espondent and MEA about the terms of the supplemsntal contract,
Respondent did not negotiate with Ms. Gi1Imore. (T, 20, 21).

11. Ms. Gilimore supported the MEA's filing of an unfair labor practice
charﬂe with SERB on February 27, 1987, Case No. 87-ULP-82-0076,
which alleged that Respondent was refusing to bargain over the

wages, hours, &nd terms and com-tions of the etemantary librarian-

supervisor supplemental position. (T, 24). In April 1987, Dr.
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STATE OF OHIO MWrEE89-033

STATE EMPLOYMENT RELATIONS BOARD

In the Matter of

State Employment Relations Board,
Complainant,

v.
Mayfield City School District Board of Education,
Respondent.
CASE NUMBERS: 87-ULP-02-0076
87-ULP-06-0247

OPINION

Sheehan, Chairman:
I.
Yhe issues in this case arise from the Mayfield City School District

Board of Education's (Respondent) unitateral creation and implementation of

a supplementa)  teaching contract entitled, “Elementary Librartan
Supervisor.” This new position was created to be in compliance with an Ohlo
Department of Education's requirement that elementary 1ibrarians be
supervised by a certified 1ibrarian. On or about November 16, 1986, the
Respondent offered this new position to Salty Gilimore, the high school head
Itbrarfan, as an additional supplemental contract.' Ms. Gillmore accepted
the assignment but was unsatisfied with the terms of the contract.?

Subsequently, she contacted the Ohlo FEducation Association (OEA) and

complained about its terms.? Although there was some discussion between

‘Finding of Fact (F.F.) #2.
pdatssion (Adm.} #8.
*F.F. #3.
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the Respondent and the Mayfleld Education Assoclation (MEA or Intervenor)
concerning the terms of the supplemental contract, the terms were never
bargatned.* On February 27, 1987, the Intervenor filed an unfalr labor
practice charge wtth the State Employment Relations Board alleging that the
Respondent refused to bargain over wages, hours, and terms and conditions of
the elementary librarian supervisor position. In April, Ms. Gillmore was
informed by the Respondent that her supplemental contract for elementary
lbrartan supervisor was not going to be renewed for the 1987-88 school year
because the dispute as to the duties and responsibilities of the elementary
1tbrarian supervisor had not been resolved.® Ms. G1)imore subsequently
ftled an unfair Jlabor practice charge against the Respondent atleging
discrimtnation under §4117.11 of the Ohio Revised Code (0.R.C.).

A hearing was held on Aprit 12, 1988, before SERB Hearing Officer
Timothy Lecklider. The hearing officer found that the Respondent did not
refuse to bargain in good falth and did not discriminate against Ms,
Gillmore on the basis of exercising her rights granted under 0.R.C. Chapter
4117 or on the basis of her filing an unfair labor practice charge against
the Respondent. Consequently, the hearing offices recommended the charges
against the Respondent be dismissed. For reasons adduced below, the Board
does not concur with the hearing officer's recommendations and finds

violatton of 0.R.C. §4117.00M (1), (A (4) and (A)(S).

‘F.F. #2.

*Transcript (T.) p. 136.
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Contrary to the hearing officer's view that a demand to bargaln must first
be made before a refusal to bargain violation can be found, the obligation
to bargain is a mutuai one. If the mutual obligation 1s to have meaning,
the party wishing to make a change, at the very least, must give timely
notice of the change to the other party. Otherwise the bargaining

obligation 1s unfulfiiled.®

In the instant case, the Respondent never tnformed the Intervenor that
1t was creating a new position of "Elementary Librarian Supervisor.” In
fact, the Intervenor became \nvolved only after Ms. Gillimore complained of
her dissatisfaction with the new supplementa) contract. By that time, the
contract was in place with the terms and conditions set, and it was much toc

late then for any substantive negotiation to take place.® Even when

action 1f it s to properly run its operation, such
{ndependent management authority may be essential only as to
certain aspects of those actions: in other aspects and at
other levels, those very actions can be inexplicably related
to the determination of "wages, hours, terms, and other
conditions of employment," and negotlation on those fissues s
essential to preserve meaningful collective bargaining rights.

*0ther jurisdictions have held stmilarly - Pleasant Valley School
Dist., 9 PERC ¥16093; Victor Valley Union High School Dist., 10 PERC 117079.

*0.R.C. §4117.01(G) provides:

“To bargain collectively" means to perform the mutual
obiigation of the public employer, by its
representatives, and the representatives of fts employees
to negotiate in good falth at reasonable times and places
with respect to wages, hours, terms and other conditions
of employment and the continuation, modification, or
deletion of an existing oprovision of a collective
pargaining agreement, with the intention of reaching an
agreement, or to resolve questions arising under the
agreement. This 1includes axecuting a written contract
{ncorporating the terms of any agreement reached. The
obligation to bargain collectively does not mean that
either party is compelled to agree to a proposal nor does
it require the making of a concesston,

2L -
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subsequent discussions occurred, the Respondent showed no $nclination to
change the terms and conditions of the supplemental contract and, in fact,
no changes were made.

In Mational Labor Relations Board v. Katz, 369 U.S. 736 (1962), the

United States Supreme Court dealt with unilateral actions and held:

Unilatera) action by an employer without prior discussion
with the union does amount to a refusal to negotiate
about the affected conditions of employment under
negotiatton, and must of necessity obstruct bargaining,
contrary to the congressional policy. It will often
disclose an unwillingness to agree with the unjon. It
will rarely be justified by any reason of substance. It
follows that the Board may hold such unilateral action to
be an unfair labor practice in violation of §B(a)(5),
without also finding the employer guilty of overall
subjective bad faith. Hhile we do not foreclose the
possibiltity that there might be circumstances which the
Board could or should accept as excusing or Justifying
unilateral actton, no such case s presented here. Id.
at 747-748.

In the instant case, the hearing officer found that the willingness of
the Respondent to bargain 1in good faith after taking unilateral action was
enough to cure any violations of N.R.C. §4117.11¢AX(5). His reasoning was
premised on the subjective element of good falth. However, a finding of
subjective bad faith is not necessary. Latz, supra. A unilateral act
violates the duty to bargain because of 1its f{nherent nature of being
inapposite to the collective bargaining process.'® Bargaining after a

untlateral change, whether in good faith or not, does not change the adverse

'"oInt'). Ladles Garment Workers Unlon v. HLRB, 463 F. 2d 907, 917-91Y
(0.C. Cir. 1972), 80 LRRM 2716.
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effect that 1t pas on the collective bargaining process nor does 1t erase
the violation of §5¢A1) and  (AX(s) . Therefore, the Respondent's
unilateral creation and implementation of the supplementa! teaching contract
without negotlating 1t with the Intervenor 1s a violation of 0.R.C.
§4117.1¢A) 1) ang (A)(5),

111,

The serond issye tn this case 1s whether the Respondent, by not renewing
the supplementa) contract and by condttioning bargaining on the resolution
of the unfair labor practice charge, violated 0.R.C. §4M17.11CAX 1), (AX(D)
and (A)(5),

0.R.C. §4117.11 provides:

(A It ts an unfalr labor practice for a publific
employer, 1ts agents, or representatives to:

(3) Oiscriminate in regard to hire or tenure of
amployment or any term or condition of
employment on the basis of the exercise of
rights guaranteed by Chapter aNn7. of the
Revised Code. Nothing prec)udes any employer
from making angd enforcing an agreement pursyant
to division (C) of section 4117.09 of the
Revised Code.

(4) Dtscharge or otherwtse discriminate against an
employee because he has filed ctharges or given
testimony under Chapter 4117, of the Revised
Code.

'""*Indeed, [n)o genuine bargatning ... can be conducted where [the)
declsion has already been made and implemented. " Int'). Ladies Garment
)

Korkers Union, jupra, at 919: citing Town and CountrF anufacturing Co.,
136 NLRB 1022, 1030 (1962); enf'd.. 316 f. 46 (5th Cir 1963,

o
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In re Gallia-Jackson-Vinton Joint vocational School Dist. Bd. of Ed.,

SERB 86-044 (11-13-86), enf'd., Gallla-Jackson-Vinton Joint Vocational
School 8d. of Ed. v. SERB, 1989 SERB 4-6 (C.P., Sallta, 12-30-88), sets

forth the elements and standards of proof necessary to prevall in an O.R.C.
§4117.11(AX(3) case. The hearing officer correctly concluded that the
complainant established a prima facle case of discrimination. Ms. Glllmore
properly exercised her rights under Chapter 4117 by complaining to her union
representative of her dissatisfaction with terms of the supplemental
contract. In turn, the union filed an unfalr labor practice charge on Ms.
GCillmore's Hehalf whereby the Respondent refused to renew Ms. Gillmore's
supplement contract unti! the unfair Jabor practice charge was resolved.

However, the hearing officer found that the Respondent's statement to
Ms. Gillmore (that non-renewal of her supplementa) contract was a distinct
possibliity) was sufficient to rebut the-gstablished prima facle case. The
reliance on this statement was misplaced. Although the statement was made
prior to the filing of the unfair labor practice charge, 1t was made tn
response to Ms. Gillmore's compiaint to her union representative about
dissatisfaction with the terms of the supplemental contract. The action
pursued by HMs. Gillmore 1s a right granted under O.R.C. §4117.03 and
protected by O.R.C. §4117.1HAXY). Moreover, the Respondent vefused to
renew Ms. Gillmore's supplemental contract because the unfair labor practice
charge was unresolved. Such a stance s inimical to the rights guaranteed
the employee.

It is undisputed that Ms. Gillmore was the Respondent's cholce to
supervise the elementary school 11brarians. She was selected after varlous

other options had been reviewed, and she was clearly considered well

25
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qualified to assume the responsibility. The record reveals nothing to
suggest that Ms. Gillmore's supplemental contract to supervise the
elementary school Vibrarians would not have been renewed. The only barrier
to renewal was the pendency of Ms. Gilimore's unfatr labor practice charge.
Because the non-renewal of Ms. Gillmore's supplemental contract
constituted the withdrawal of  present benefit of employment in a manner
that interfered with Ms. Gilimore's exercising her rights under O.R.C.
Chapter 4117, the Respondent violated 0.R.C. &4N17.11{(AX(1) and (A){(3).
Because the Respondent's reason for withdrawina a present benefit of
employment was the filing and pendency of an unfair labor practice charge,
the Respondent violated D.R.C. §4117.11¢AX(1) and (A)(4).

Vice Chatrman Davis concurs. Board Member Latané dissents.

0474B:1MPS/11b:12/18/89:f
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1n the Matter of
State tmployment Relations poard,
Complainant,
v.
ﬁayfie\d City schoo) pistrict goard of gducation,
respondent.

CASE NUMBER: 87-ULF-02-0076
BT-ULP'UB-OZQT

ORDER
(Opinion attached.)

Before Chairman Sheehan, Vice Chairman pavis, and Board Member Latané;
June 8, 1989,

On February 27, 1987, the Mayfield gducation Association {Charging party
or WEA) filed an unfair 1abor practice charge against the Mayfield city
School pistrict goard of gdusation (Respondeﬂt). on June 11, 1987, MWEA
filed 2n additional ynfair labor practice charge against the Respondent.
pursuant to onio Revised Code (0.R.C.} §4117.12, the Board conducted an
jnvestigstion and found probable cause to pelieve thet an unfair labor
practice had been committed in both cases. Subsequent1y, the cases weré

a comr that the Respondent had
violated O.R.C. §4117. WA (1), (RY3), (h)(4) and (A)(5) by refusing to
pargain over the creation wages, terms and conditions of emp\oyment for the
position of elementary Yibrarian sypervisor and by not renewing the contract
pending outcome of protected activity.

The cases weré heard by 8 goard hearing officer. The goard has reviewed
the record, the hearing of ficer's proposed order, exceptions and response.
The Board adopts the hearing officer's AdmissionsS. adopts the Findings of
Fact, spart from Nos. 2 and 11 and replaces them with the following:

2. On or about November 16, 1986, Respondent {nformed Ws. Gilimore
that 1t wanted her to accept an additional supplemental contract
for the neu\y-created position of elementary 1{brarian supervisor.

1. 19, 148-149). AIthouar there was Ssome discussion between
espondent and MEA about the terms of the supp\emunta\ contract;
Respondent did not negotiate with Ms. gilimore. (T, 20, 21).

11. Ms. Gilimore supported the MEA'S filing of an unfair labor ractice
charge with SERB ©n February 27, 1987, Case NO. g7-uLP- 2-0076,
whic alleged that Respondent was refusing to pargain over the
wages, hours, and terms and conditions of the elemen ary 1ibrarian

supervisor supplemental position. (1. 24). In ppril 1987, pr.
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Burkholder told Ms. Gillmore that her supplemental contract for
elementary librarian supervisor was not going to be renewed for the
1987-88 school year unti) the unfefr labor practice charge was
resalved. Or. Burkholder gave no other reason for the nonrenewal.
In fact, Dr. Burkholder told Ms. Gillmore that she would have 1iked
Gi{limore to continue {in the position. (T. 25-26). The
suppiemental contract was nonrenewed on April 22, 1987. (T. 24,
25; Jt. Exh. B),

Finding of Fact No. 13 is added and adopted to read: “Had Ms. Gillmore's
supplemental contract for elementary librarian supervisor been renewed for
the 1987-88 school year, she would have worked under 1t and would have
earned $700 for the school year, (T. 27, 33)." The Board adopts
Conclusions of Law Nos. 1 and 2; amends No. 3 to find a violatfon of 0.R.C.
§4117,11(A)(1) and (A)(5) occurred by the Respondent's refusal to bargafn
wages, hours, and terms and conditfons of employment; amends No. 4 to find a
violation of 0.R.C. §4117.11(A)(3), (A}(3) and (A){4) by the Respondent's
refusal to renew Ms. Gillmore's contract until the unfair labor practice
charge had been resolved; and adopts the Conclusions of Law as amended. The
Respondent is ordered to:

A. C(Cease and Desist from:

Interfering with, restraining, or coercing employees 1in the
exercise of their rights guaranteed in Chapter 4117 of the Revised
Code, discriminating in regard to hire or tenure of employment or
any term or condition of employment on the basis of the exercise of
rights guaranteed by Chapter 4117 of the Revised Code, discharging
or otherwise discriminating against employees because they have
filed charges or given testimony under Chapter 4117 of the Revised
Code and Refusing to bargain collectively with the representative
of its employees certified pursuant to Chapter 4117 of the Revised
Codet fnd from otherwise violating 0.R.C. §4117.11{AX(1), (3), (4)
and (5).

B. And take the following affirmative action:

1. Post for sixty (60) days in all of its buildings where the
employees work the Notice to Employees furnished by the Board

stating that the Respondent shall cease and desist from the
actions set forth in paragraph A.

2. Bargain with MEA over the wages, hours, and terms and
conditfons of the elementary  librarian  supervisor

supplemental position wuntil they reach an agreement or
impasse,

b
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! 3.  Immediately offer Sally Gillmore the supplemental position of
elementary 1ibrarian supervisor at the ssme wages, hours, and terms
and conditions that she had during the 1986-87 school year, unless

Respondent and MEA have reached agreement on new wages, hours, and
terms and conditions, in which case Ms. Gilimere would be offered
the elementary 1ibrarian supervisor supplementa)l position on the
new terms agreed upon by Respondent and MEA.

4. Pay Ms. Gilimore back pay from the date the 1987-88 school year
hegaa to the date Respondent offers Ms. Gillmore the elementary
Vigk;orian supervisor supplemental positton. Back pay shall be
calculated at ihe wage rate Ms. Gilimore received as elementar¥
\ibrarizn supervisor during the 1986-87 school year. However, i
Respondent and HEA have reached agreement On a new wage rate for
the suppiementa) position of elementary 1ibrarian supervisor before
Hs, Gi1?more is offered the supplemental position, Respondent shall
ﬂax Ms. Gillmore the 1986-87 wage rate to the date Respondent and

EA reached agreement on the new wage rate, and shall pay Ms.
Gillmore at the new wage rate from the date Respondent and MEA
reached agreement on the new wage rate to the date Respondent

| offers Ms. Gilimore the elementary librarian supervisor position.

\ 5, Notify the SERB in writing within twenty (20) calendar days from
the date the Order becomes final of the steps that have been taken
to comply therewith.

1t is so ordered.

SHEEHAX, Chairman, and DAVIS, Vice Chairman, concur. LATANE, Board

Member, dissents.

-

1 certify that this document was filed and a copy served upon each party

on this YN day of G B , 1989,
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\ FROM THE
STATE EMPLQYMENT RELATIONS BOARD

URSUANT TO AN ORDER OF THE
STATE EMPLOYMENT RELATIONS BOARD
AN ASEHCY OF THE STATE OF OWI0

After a hearing in which aol3 parties had an spportunity o present evidence,
the State Employment Relations Board has detarmined that we have violated the law
and has ordered us tp post this Notice, We fIntend to carry out the order of the
Board and abide by the following: :

WE WILL CEASE AND DESIST FROH:

Irterferfng with, restraining, or coercing emlofus in the exercise of their
rights guarantecd f1n Chapter 4117 of the Revised Coda, discriainsting {n
regard to hire or tenure of enployment or any term or condition of e loyment
on the basis of the exarcise of rights guarantesd b Chepter 4117 of the
Revised Code, dis:bar:fng er otharwise discrimfnat g agafnst employees
because they have file charges or given testimony under Chapter 4117 of the
Revised Code and Refusing to bargain coliectlvel{ with the representative of
fts employees cortified pursuant to Chepter 4117 of the Revised Code, and
from otherwise violating 0.R.C. ST N(A)N (Y, {3), (4) and (5),

. WE WILL KOT ‘n any Vike or related mtter, interfere with, restrain, or coercq
:uri c?léuzaas in the exercise of rfghts guaranteed them under (hapter 4117 of the
ovised Code,

NE WILL TAXE THE FOLLOMING AFFIRMATIVE ACTION:

1. Bargain with MEA over the wsgas, hours, and terms and canditions of the
elenentary Vibrerisn supervisor supplemants) position until they reach an
sgreement or {mpasse,

2. Imeediately offer 5ally Gilimgre the supplemantal trosttian of elementary
14brarisn supervisor at the same wages, hours, and terss and conditions
that she had durfng the 1985-87 school year, unless Respondent and MEA haye
reached agreesant on new wiges, hours, and terms and conditions, In which
cose He. Gilimora would be offered the elementary Vibrarisn supervisor
supplemental position on tha new teras agresd upon by Respondent and MEA.

3. Pay 3. 61)lmore back pay from the date the 1987-83 school year began to
the date Respondent offers My, G1llaore the slemantary itbrarfan supervisor
sugplmnta] position. Back pay shall bg calculated st tis rages rate Hs.
G11Imore recetved ay eiesentary 1ibrarfen supsrvisor durtng the 1985.87
schoo) yesr, Howsver, {f Respondent and MEA have résched agreemant on 4
nw  wige rete for the supplemental posftion of elesentory Vibrarfan
supervisor before Ms, Gillmore is offered the supplemental position,
Retpondent shal] pay Ms. Billmore the 1986-87 wigr rate to the date
Respondent and MEA raached Agresment on the new wage rate, ang shell pay
Ms. Gf)imore at the new wige rate from the date Respondent and HEA reached

resment on the new wsge rate to the dato Respondent offers Hs, Gfllmore
the elensntary Hbrarfan supervisor posttion,

MAYFIELD CITY SCHOOL pISTRICT BOARD OF EDUCATION
67-ULP-02-0076 and 87-ULP~06-0247

A ) B T

THS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED

s notice must remain posted for sixty (60) consecutfve days fPom the date of
Posting end aust noi b elte #d, defaced, or covered by Any othar material, Any ?
i 3’;’.’..'“.:. :dmarnina this notfce or compifance with 1ts provisions My be directad \

L TN




STATE OF OHIO BN 89-033

STATE EMPLOYMENT RELATIONS BOARD

In the Matter of
State Employment Relations Board,
Complatnant,
v.
Mayfield City School District Board of Education,

Respondent.

CASE NUMBERS: 87-ULP-02-0076

87-ULP-06-0247

OPINION

Sheehan, Chalrman:
I.

The f1ssues in this case arise from the Mayfield City School District
Board of Education's (Respondent) unilateral creation and implementation of
a supplemental  teaching contract entitled, "Elementary Librarian
Supervisor." This new position was created to be in compliance with an Ohlo
Departwent of Education's requirement that elementary ‘}ibrarians be
supervised by a certified librarian. On or about KNovember 16, 1986, the
Respondent offered this new position to Sally Gilimore, the high school head
Jibrartan, as an additional supplemental contract.' Ms. Gilimore accepted
the assignment but was unsatisfied with the terms of the contract.?
Subsequently, she contacted the Ohio Education Association (OEA) and

complatned about its terms.® Although there was some discussion between

'Finding of Fact (F.F.) #2.
*admission (Adm.) #8.
F.F. 4.
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Contrary to the hearing officer's view that a demand to bargain must first
be made before a refusal to bargain viclation can be found, the obligation
to bargain 1s a mutyal one. If the mutual obligation is to have meantng,
the party wishing to make a change, at the very least, must give timely
notice of the change to the other party. Otherwise the bargaining
ebligation 1s unfulfilleg.*

In the instant tace, the Respondent never informed the Intervenor that
1t was creating a new posttion of "Elementary Librartan Supervisor.* Ip
fact, the Intervenor became fnvolved only after Ms. Gillmore complained of
her dissatisfaction with the new supplemental contract. By that time, the
contract was in place with the terms and conditions set, and 1t was much toc

late then for any substantive negotiatfon to take place.” Even when

actlon 1f 1t 15 ¢ Properly run fts operation, such
Independent management authority may be essential only as to
certain aspects of those actions: tn other aspects and at
other levels, those very actions can be Inexplicably related
to the determination of ‘"wages, hours, terms, and other
conditions of employment,” and negotiation on those fssues 1s
essential to preserve meantngful collective bargaining rights.

*Other Jurisdictions have held similariy - p easant Valley School
S

)
Dist., 9 PERC Y16093; Victor Valley Union High Schoo) Dist., 10 PERC ¥17079.

——

*0.R.C. §4117.01¢G) provides:

“To bargain collectively” means to perform the mutual
obligation of the public¢ employer, by tts
representatives, and the representatives of its employees
to negotfate in good fatth at reasonable times and places
with respect to wages, hours, terms and other conditions
of employment and the continuation, modification, or
deletion of an existing proviston of a collective
bargaining agreement, with the tintention of reaching an
agreement, or to resolve gquestions arising under the
agreement.  This {includes executing a writte
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subsequent discussions occurred, the Respondent showed no finclination to
change the terms and conditions of the supplemental contract and, in fact,
no changes were made.

In Mational Labor Relations Board V. Katz, 369 U.S. 736 (1962), the

Un!ted States Supreme Court dealt with unilateral actions and held:

Untlateral action by an employer without prior discussion
with the unton does amount to a refusal to negotiate
about the affected condttions of employment  under
negotiation, and must of necessity obstruct bargaining,
contrary to the congressional policy. It will often
disclose an unwillingness to agree with the union. It
wi1l rarely be justified by any re.ton of substance. It
follows that the Board may hold such unilateral action to
be an unfair labor practice in violation of §B(a)(5),
without alsc finding the employer guilty of overall
subjective bad fajth. Hhile we do not foreclose the
possibility that there might be circumstances which the
Board could or should accept as excusing or Justifying
unilatera) action, no such case is presented here. 1d.
at 747-748.

In the instant case, the hearing officer found that the willingness of
the Respondent to pargain 1n good faith after taking yniltateral action was
enough to cure any violations of O.R.C. §4117.11¢AX(5). His reasoning was
premised on the subjective element of good faith. However, 2 finding of
subjective bad faith is not necessary. Katz, supra. A unilateral act
violates the duty to bargain becayse of 1ts Inherent nature of being
tnapposite to the collective bargaining process.'® Bargaining after a

unilateral change, whether in good falth or not, does not change the adverse

oInt'l, Ladles Garment Workers Union v. MHLRB, 463 F. 2d 907, 917-91Y
(D.C. Cir. 1972), B0 LRRM 216.




0.R.C. §4H7.H Proviges -

A 1t an unfaqr abor Practice gq a  publyc
employer. Its agents, o representatlves to:
4 & *
3 Dlscrfmin in regarg ¢ hire o tenyre of
employment or any ¢ condition
employmen ¢ on asts o exercise of
rights Uaranigeq Y Chapter 117 of ¢
Revisey + Nothip Preclydes émployer
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In re Gallia-Jackson-Vinton Joint Vocationa) School Dist. Bd. of Ed.,

SERB 86-044 (11-13-86), enf'd., Gallia-Jackson-Vinton Joint Vocational

Schoo) Bd. of Ed. v. SERB, 1983 SERB 4-6 (C.P., Gallia, 12-30-88), sets

forth the elements and standards of proof necessary to prevall in an O.R.C.
§4117.1HA)(3) case. The hearing officer correctly conciuded that the
complainant established a prima facle case of discrimination. MHs. Gillmore
properly exercised her rights under Chapter 4117 by complaining to her union
representative of her dissatisfaction with terms of the supplemental
contract. In turn, the unfon filed an unfair labor practice charge on Ms.
Gilimore's behalf whereby the Respondent refused to renew Ms. Gillmore's
supplement contract until the unfair labor practice charge was resolved.

However, the hearing officer found that the Respondent's statement to
Ms. Gillmore (that non-renewal of her supplemental contract was a gistinct
possihiiity) was sufficient to rebut the established prima facie case. The
reltance on this statement was misplaced. Although the statement was made
prior to the filing of the unfair labor practice charge, it was made in
response to Ms. Gtllmore's complaint to her union representative about
dissatisfaction with the terms of the supplemental contract. The action
pursued by Ms. Gilimore 1s a right granted under O.R.C. §4117.03 and
protected by O.R.C. §4117.11(A)(3). Moreover, the Respondent refused to
venew Ms. Glllmore's supplemental contract because the unfalr labor practice
charge was unresolved. Such a stance 15 inimical to the rights guaranteed
the emplayee.

It 1s undisputed that Ms. Gilimore was the Respondent's choice to
supervise the elementary school 1lbrarians. She was selected after various

other options had been reviewed, and she was clearly considered well

25
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qualified to assume the responsibility. The record reveals nothing to
suggest that Ms. Gillmore's supplemental contract to supervise the
elementary school 1ibrarians would not have been renewed. The only barrier
to renewal was the pendency ¢f Ms. GYtImore's unfair labor practice charge,
Because the non-renewa) of Ms. Gillmore's supplemanta) contract
constituted the withdrawal of a present benefit of employment in a manner
that interfered with us. Gi1lmore's exercising her rights under 0.R.C.
Chapter 4117, the Respondent violated 0.R.C. §4117.114AX(1) and (A)(3).
Because the Respondent's reason for withdrawing a present benefit of
employment was the filing and pendency of an unfair labor practice charge,
the Respondent violated D.R.C. §4117.1¢AX(1) and (A)(4),

Vice Chairman Davts concurs. Board Member Latané dissents,

04748:/4PS/31b:12/18/89 ¢
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