
STATE OF OHIO 
STATE EMPLOYMENT RELATIONS BOARD 

In the Hatter of 

State Employment Relations Board, 

ComplaiMnt, 

v. 

Hayfield City School District Board of Education, 

Respondtnt. 

CASE HUMBER: 67 ·UU'•02·0076 
B7·ULP-06·0247 

ORDER 
(Opinion attached. l 

Before Chairman Sheehan, Vice Chairman Davis, and Board Member Latan~; 

June a; 1989. 

On February 27, 1987, the Hayfield Education Association (Charging Party 
or MEA) filed an unfair labor pract1ce charge against the Hayfield City 
Schoo 1 01 strict Board of Edut:at ion (Respondent l. On June 11, 1987, HEA 
filed an additional unfair labor practice charge against the Respondent. 
Pursuant to Ohio Revised Code (O.R.C. l §4117.12, the Board conducted an 
invtstigation and found pro~able cause to believe that an unfair labur 
practice had !Jeen COfllllitted in both cases. Subsequently, the cases were 
consolidated and a complaint was issued alleging that the Respondent had 
violated O.R.C. §4117.1l(A)(l), (A)(3), (A)(4) and (A)(Sl by refusing to 
bargain over the creation, wages, terms and conditions of employment for the 
position of elementary librarian supervisor and by not renewing the contract 
pending outcome of protected activity. 

The cases were heard by a Board hearing officer. The Board has reviewed 
the record, the hearing officer's proposed order, exceptions and response. 
Tltq Board adopts the hearing officer's Admissions, adopts the Findings of 
Fact; apart from Nos. 2 and 11 and replaces them wfth the following: 

2. On or about Hovefllbcr 16, 1986, Respondent {nfonned Hs. Gillmore 
that it wanted her to accept an additiona 1 supplemento 1 contract 
fGr the newly-cr~ated position of elementary librarian supervisor, 
(T. 19, 148-149) Although there was s~ di~cussion between 
Respondent and MEA about the terms of the supp ll!lllenta 1 contract; 
Respondent did n21 negotiate with Ms. Gillmore. (T. 20, 21). 

11. Hs. Gillmore supported the MEA's filing of an unfair labor practic~ 
charge with SERB on February 27, 1987, Case No. 87-ULP-02-0076, 
which alleged that Respondent was refusing to bargain over the 
wages, hours, and terms and COli•" tions of the elementary Hbrarhn · 
supervisor supplementa 1 position. (T. 24). In April 19e7, Or. 
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Burkholder told Ms. Gillmore that her supplemental contract for 

elementary librarian supervisor was not going to be renewed for the 

1987·88 $Choo1 year until the unfair labor practice charge was 

resolved. or. Burkholder gave no other reason for the nonrenewal. 

In fact, Dr. Burkholder told Ms. Gillmore that she would have liked 

Gillmore to continue in the position. (T. 25·26). The 

supple111entol contract was nonrenewed on April 22, 1987. (T. 24, 

25; Jt. E~h. 8). Finding of Filet No. 13 is added and ad?pted to read: •Had Ms. Gillmore's 

supplemental contract for elementary librarian supervisor been renewed for 

the 1987·98 school year, she would have worked under ft end WI)Uld have 

earned $700 for the school year. (T, 27, 33).• The Board adopts 

Conclusions of law Nos. 1 and 2; amends No. 3 to find a violation of O.R.C. 

~4117.11(11)(1) and (A)(5) occurred by the Respondent's refusal to bargain 

wages; hours; and terms and conditions of employment; amends No. 4 to find a 

violation of O.R.C. §4117.11(A)(l), (A)(3) and (A)(4) by the Respondent's 

refusal to renew Ms. Gillmore's contract until the unfair labor practice 

charge had been re~olved; and adopts the Conclusions of Law as amended. The 

Respondent is ordered to: A. Cea$e and Desist from: lnterferir;g with, restraining, or coercing employees in i:he 

exercise of their rights guaranteed in Chapter 4117 of the Revised 

Code, dhcrfminatlng fn regard to hi"ll or tenure of ~loyment or 

any term or condition of employment on the basis of the exercise of 

rights guaranteed by Chapter 4117 of the Revised Code, discharging 

or otherwise d1scr1minat1ng against llftlployees because they have 

filed charges or given testimony under Chapter 4117 of the Revised 

Code and Refusing to b~rgaln co 11ect ively with the representat 1Ve 

of its eMployees certified pursuant to Chapter 4117 of the Revised 

Code, and fr0111 otherwhe violating O.R.C. §4117.11(A)(l), (3), (4'1 

and (S). 
B. And take the following affirmative action: 

1. 

2. 

Post for sixty (60) days In a 11 of Its buildings where the 

e'Ployees work the Notice to Employees furnishPd by the Board 

stating that the Respondent shall cease and desht from the 

actions set forth In paragraph A. 
Bargain with MEA over the wages, hours, and terms and 

conditions of the elelll3ntary librarian supervisor 

supplemental position until they reach an agreeMent or 

1111flasse. 
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3. t.ned1ate1y offer Sally Gillmore the supplemental po11tion of 

elementary librarian supervisor at the s6Me wages, hours. and terNs 

and conditions that she had during the 1986·07 school yenr, unless 

Respondent and MEA have reached agreement on new wages, hours, and 

terms and conditions, in which ease Ms. G111roore would be offered 

thll elementary lfbrar1an supervisor supplementa 1 position on the 

new terms agreed upon by Respondent and MEA. 
4, Pa.v Ms. Gillmore back pay from the date the 1987·88 school year 

heg~., to the date Respond11nt offers Ms. Gillmore the elementary 

1 it;;·r!an supervisor supplemental position. Back pay shall be 

ea l~ul11ted at; the wage rate Ms. Gillmore received as e·fementary 

l1brariiln supervisor during the 1986-87 school year. However, if 

Respondent and MEA have reached agreement on a new wage rate for 

the su~plemental position of elementary librarian supervis~r before 

Ms. Gillmore ls offered the supplemental position, Respondent shall 

pay Ms. Gillmore the 1986·87 wage rate to the date Respondent and 

MEA reached agreement on the new wage rate, and shall pay Ms. 

Gillmore at the new wage rate from the date Respondl!nt and MEA 

reached agreement on the new wage rate to the date Respondent 

offers Hs. Gillmore the elementary librarian supervisor position. 

5. Notify the SERB in writing wlthifl twenty (20) calendar days from 

the date the Order becomes fina 1 of the steps that have been taken 

to comply therewith. It is so ordered. 
SHEEHAN; Chairman, and DAVIS, Vfce Chairman, concur. LATANE, Ftoard 

Member; dfssents. 

wttCIAH P. SHEEHAN, CHAIRMAN l eertify that this document was ffled and a copy served upon each party 

on this QY)""tt- day of ~,.O.<h• b 
, 1989. 

2293b:jlb 
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STATE Of.OHIO 
STATE EMPLOYMENT RELATIONS BOARD 

In the Hatter of 

State Employment Relations Board, 

Complainant, 

Y. 

Mayfield City School District Board of Education, 

Respondent. 

CASE NUMBERS: 87-ULP-02-0076 
87-ULP-06-0247 

OPINION 

Sheehan, Chairman: 

I. 

The Issues In this case arise from the Mayfield City School District 

Board of Education's <Respondent> unilateral creation and Implementation of 

a supplemental teaching contract entitled, "Elementary Librarian 

Supervisor." This new position wu created to be In compliance with an Ohio 

Oepart•nt of Education's requirement that elementary librarians be 

supervised by a certified librarian. On or about November 16, 1986, the 

Respondent offered this new position to Sally Gillmore, the high school head 

librarian, as an additional supplemental contract.' Ms. Gillmore accepted 

the assignment but was unsatisfied with the terms of the contract.' 

Subsequently, she contacted the Ohio Education Association <OEA> ~nd 

COIIIPlalned about Its terms. • Although there wa.s some discussion between 

'Finding of Fact (f.F.> #2. 

1Adalsslon <Adm.> #8. 

•r.r. #3. 
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the Respondent and the Hayfield Education Association <NEA or Intervenor> 
concernIng the terms of the supp 1 ementa 1 contract, the terms vere never 
bargained.• On February 27, 1987, the Intervenor filed an unfair labor 
practice charge with the State Employment Relations Board alleging that the 
Respondent refused to bargain over wages, hours, and terms and conditions of 
the elementary librarian supervisor position. In April, Ms. Gillmore vas 
lnfonaed by the Respondent that her supplemental contract for elementary 
librarian supervisor was not going to be renewed for the 1987-88 school year 
because the dispute as to the duties and responsibilities of the elementary 
librarian supervisor had not been resolved.' Ms. Gillmore subsequently 
filed an unfair labor practice charge against the Respondent alleging 
discrimination under §4117.11 of the Ohio Revised Code <O.R.C.>. 

A hearing was held on Apr11 12, 1988, before SERB Hearing Officer 
Timothy Leckllde•. The hearing officer found that the Respondent did not 
refuse to bargain In good f~lth and did not discriminate against Ms. 
Gillmore on the basis of exercising her rights granted under O.R.C. Chapter 
4117 or on the basis of her filing an unfair labor practice charge against 
the Respondent. Consequently, the hearIng off! ce> rec011111ended the charges 
against the Respondent be dismissed. For reasons adduced below, the Soard 
does not concur with the hearing officer's recommendations and finds 
violation of O.R.C. §4117. ll<A><l>, <A><4> and <AlC5l. 

•r.r. 12. 

'Transcript <T.> p. 136. 

• 



OPINION Cases 87-ULP-02-0076 & 87-ULP-06-0247 Pave 3 of 8 

II. The first Issue Is whether the Respondent refused to bargain with the 

Intervenor with respect to wages, hours, ter111s and other conditions of 

~loyment In violation of O.R.C. §4117.11<A>Cl> and <A><S>. 
To comply with an Ohio Oepa.rtment of Education requirement that school 

districts' ele~~entary librarians rt~\'Jired the supervision of a certificated 

librarian, the Respondent create!' a new position of "Elementary Librarian 

Supervisor• through the Issuance of a supplemental teaching contract.' 

Several options were considered but It was ultimately determined by the 

Respondent that this would be the better solution under the clrcumst>Jnces. 

The contract was offered to Hs. Sally Glllmorv, the high school's head 

librarian. The creation of this supplemental contract meant additional 

coepensatlon and more respons lblllty for the recipient. Thus, wages, hours, 

and terms and other conditions of employment were clearly affected. 

1t has been well settled that "If a public employer Intends to Implement 

a decision which 'affects' wages, hours, terms and conditions of employment 

of a bargaining unit, then the employer must bargain the Issue. This Is so 

even If the question h reserved for managerial dhcretlon." Lorain City 

School District Board of Education v. SERB, 40 Ohio St. 3d, 257 <1988!; 1988 

SER' 4-63 <9th Olst. Ct. of App., lorain, 7-20-88>; and In re lakewood, SER8 

88-009, <7-11-BBl, aff'd., 1988 SERB 4-141 (C.P., Cuyahoga 1988).' 'Adm. 18. 
'In ~~. the Board held: The •as affects" proviso Is an acknowledgment ilnd a resolution 

cf the following dlle!Mia: while there are some matter$ upon 

which a public employer must be able to take Independent footnot9 continued on ne~ page. 

~\ 

1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
I 



OPINION 
cases 87-ULP-OZ-0076 & 87-ULP-06-0247 

Page 4 of 8 

Contrary to the hearing officer's view that a deund to bargain must first 

be lllde before a refusal to bargain violation can be found, the obligation 

to bargain Is a •utual one. If the 111utual obligation Is to have meaning, 

the party wishing to mke a change, at the very least, must give timely 

notice of the change to the other party. Otherwise the bargaining 

obligation Is unfulfilled.' 

In the Instant case, the Respondent never Informed the Intervenor that 

It was creating a new position of "Elementary Librarian Supervisor." In 

fact, the Intervenor became Involved only after Ms. Gillmore complained of 

her dissatisfaction with the new supplemental contract. By that time, the 

contract was In place with the terms and conditions 5et, and It was much toe 

late then for any substantive negotiation to take place.' Even when 

action If It Is to properly run Its operation, such 

Independent management authority may be essential only as to 

certain i1Spects of those actions; In other &spects and at 

other levels, those very actions can be Inexplicably related 

to the determination of "wages, hours, terms, and other 

conditions of employment," and negotiation on those Issues Is 

essential to preserve meaningful collective bargaining rights. 

•other jurisdictions ha\'e held similarly - Pleasant Valley School 

Dlst., 9 PERC 116093; VIctor Valley Union High School Dlst., 10 PERC t17079. 

•o,R.C. §4117.01<G> provides: 

"To bargain collectively" ~aeans to perform t~.e mutual 

obltg&tlon of the public employer, by Its 

representatives, and the representatives of Its employees 

to negotiate In good faith at reasonable times and places 

with respect to wages, hours, terms and other conditions 

of employment ond the continuation, IOdlflcatlon, or 

deletion of an exl~tlng provision of 11. collective 

b~~rga I nl ng agreement, wl th the I ntentlon of reachIng an 

agreement, or to resolve questions arising under the 

agreement. This Includes 11xecutlng a 11r1tten contr11.ct 

Incorporating the terms of any agreement reached. The 

obligation to bargain collectively does not ~~~ean that 
either porty Is compelled to agree to a proposal nor does 

It require the .aklng of a concession. 
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subsequent discussions occurred, the Respondent sholled no Inclination to 

change the teras and conditions of the supple~ental contract and, In fact, 

no changes were .ade. 

In National Labor Relations BQ!rd v. Katz, 369 u.s. 736 <1962>, the 

United States Supreme Court dealt ~tlth unilateral actions and held: 

Unilateral actl~n by an employer lllthout prior discussion 
with the union does amount to a refusal to negotiate 
about the affected conditions of employment under 
negotiation, and must of necessity obstruct bargaining, 
contre~ry to the congressional policy. It will often 
disclose an unwillingness to e~gree with the union. It 

will rarely be just I fled by any reason of substance. It 
folloliS that the Board may hold such unilateral action to 
be an unfair labor practice In violation of §B<a><S>, 
without also finding the employer guilty of overall 
subjective bad faith. Nhlle we do not foreclose the 
possibility that there might be circumstances which the 
Board could or should accept as e~cuslng or justifying 
unilateral action, no such case Is presented here. ld. 
at 747-748. 

In the Instant case, the hearing officer found the~t the willingness of 

the Respondent to bargain In good faith after taking unilateral action was 

enough to cure any violations of n.R.C. §4117.11<A><S>. His reasoning was 

preahed on the subjective element of good faith. However, a finding of 

subjective bad faith Is not necessary. r.atz, supra. A unilateral act 

violates the duty to bargain because of Its Inherent nature of being 

Inapposite to the collective bargaining process. 10 Bargaining after a 

unilateral change, vhether In good faith or not, does n~t change the adverse 

10lnt'l. Ladles Garment Morken Union v. NLRB, 463 F. 2d 907, 917-91\1 

<D.C. Clr. 1972), 80 LRRM 2716. 
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efrect that It has on the collective bargaining process nor does 1t eras11 the violation of §§<A><l> and <A><S>.'' Therefore, the Respondent's unilateral creation and Implementation of the supplemental teaching contract without negotiating It with the Intervenor Is a violation of O.R.C. §4117.11<A><l> and <A><S>. 

III. 
The ser.ond Issue In this case Is whether the Respondent, by not renewing the supple~~~ental contract and by conditioning bargatnlnCJ on the resolution of the unfair labor practice charge, violated O.R.C. §4117.11<A)(I), <A><3l and <AHS>. 

O.R.C. §4117.11 provides: 
<A> It Is an unfair labor practice for a public employer, Its agents, or representatives to: 

• • • 
(3) Discriminate In regard to hire or tenure of ~mp I oymen t or any term or cond I t I on or employment on the basts of the exercise of rights guaranteed by Chapter 4117. of the Revised Code. lt.oth I ng prec 1 udes any emp 1 oyer from making and enforcing an agreement pursuant to division <C> of section 4117.09 of the Revised Code. 

<4> Discharge or otherwise discriminate against an employee becauu he has filed charges or given testl1110ny under Chapter 4117. of the Revised Code. 

""Indeed, (n Jo 11enul ne bargaInIng . . . can be conducted where [the 1 
dects I on has a 1 really been made 01nd Imp 1 e111ented." lnt' J. Ladles Gar~~~ent 
Morkers Union, suprJ., at 919: citing ~n and Countr( Manufacturing CO., 136 NlRB 1022, 1030 (1962): enf'd., 316 F. ~46 <5th Cr. 1963). 

.. 



OPINION 
Cases 87-ULP-02-0076 & 87~ULP-06-0247 

Page 7 of 8 

In re Gallla-Jackson-VInton Joint Vocatlona1 School Olst. Bd. of Ed_,_, 

SERB 86-044 <11-13~86>. enf'd., Gallla-Jackson~VInton Joint Vocational 

Sthool Bd. of Ed. v. SERB, 1989 SERB 4-6 CC.P., ~allla, 12-30-88), sets 

forth the elements and standards of proof necessary to prevail In an O.R.C. 

§4117.11<A><3> case. The hearing officer corre,tly concluded that the 

COIIPialnant established a prim facie case of dlscrlllllnatlon. Hs. Gillmore 

properly txerclsed her rights under Chapter 4117 by complaining to her union 

representative of her dissatisfaction with terms of the supplemental 

contr4lct. In turn, the union filed an unfair labor practice charge on Ms. 

Gl llmore' s btha If whereby the Respondent refused to renew Hs. Gillmore's 

supplement contract until the unfall' labor practice charge was resolved. 

However, the hearing officer found that the Respondent's statement to 

Ms. Glll1110re <that non-renewal of her supplemental contract wn a dlstlnct 

possibility> was sufficient to rebut the .established prima facie case. The 

reliance on thls statement was misplaced. Although the statement was made 

prior to the fll I ng of the unfaIr 1 abor practIce charge, It was made In 

response to Ms. Gillmore's complaint to her union representative about 

dissatisfaction with tho terms of the supplemental contract. Tile action 

pursued by Hs. Gillmore Is a right granted under O.R.C. §4117.03 and 

protected by 0. R. c. §4117. lHA>O>. Moreover, the Respondent refused to 

renew Ms. Gillmore's supplemental contract because the unfair labor practice 

charge was unresolved. Such a stance Is Inimical to the rights guaranteed 

the employee. 

It Is undisputed that Ms. Gillmore was the Respondent's cho1ce to 

supervise the elementary school librarians. She was selected after various 

other options had been reviewed, and she was clearly considered well 

.. 
2.o 
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qualified to assume the responsibility. The record reveals nothing to 

suggest that Ms. Gillmore's supple~~~ental contract to su9ervlse the 

elementary school librarians would not have been renewed. The only barrier 

to renewal was the pendency of Ms. Gillmore's unfair labor practice charge. 

Because the non-renewa I of Hs. Gillmore's supp le!llf!nta I contract 

constituted the withdrawal of present benefit of employment In a manner 

that Interfered with Ms. Gillmore's exercising her rights under O.R.C. 

Chapter 4117, the Respondent violated O.R.C. §4117.11<AH1> and <A><3>. 

Because the Respondent's reason for wlthdrawlnQ a present benefit of 

e~~plo)'llent was the filing and pendency of an unfair labor practice charge, 

the Respondent violated O.R.C. §4117.11<A>Cll and <A>C4). 

VIce Chairman Davis concurs. Board Hember Latanf dissents. 

0474B:NHPS/jlb:l2/18/89:f 
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STATE EMPLOYMENT RELATIONS BOARD 

rn the Hatter of 

State Employment Relations Board, 

ComplaiMnt, 

v. 

Mayfield City School District Board of Education, 

Respondont. 

CASE NUMBER: 87·Ul~-02-00
76 

87·UlP~Ofi·02
47 

ORDER 
{Opfnfon-atiached.) 

Before Chairman Sheehan, Vlctt Chairman Da~fs, and Board Member latan~; 

June s; 1989. 

On February 27, 1987, the Mayfield Ed~catinn AS$ocfatton (Charging Party 

or MEA) filed an unfa fr labor practice charge against the totayfield City 

School District Board of Edur.atfon (Responder;t). On June 11, 1987, MEA 

filed an additional unfair labor practice charge against the Respondent. 

Pursuant to Ohio Revised Code (O.R.C.) §4117.12, the Board conducted an 

investigotlon and found prollable cause to believe thct an unfair lab<Jr 

practice had been c011111i ttec! in both cases. Subsequently, the cases were 

conslllidated and a comflatnt was Issued alleging that the Respondent had 

violated O.R.C. §4117. l(A)(l), {A)(3), {A)(4) and (A){Sl by refusing to 

bargain over the creation, wages, terms and conditions of employment for the 

posltlon of elementary librarian supervisor and by not renewing the contract 

pending outcome of protected activity. 

The cases were heard by a Board hearing officer. The Board has reviewed 

the record, the hearing officer's proposed order, eKceptfons and response. 

The Board adopts the hearing officer's Admissions, adopts the Findings of 

Fact; apart from Nos. 2 and 11 and replaces them with the following: 

2. On or about Novenlber 16, 1986, Respondent Informed Ms. Gillmore 

that It wanted her to accept an additional suppl4!111ental contract 

for the newly-created posIt ion of elementary 11brar1an supervisor, 

(T, 19, 148-149). Although ther~ was some discussion between 

Respondent anc HEA about the terms of the supp le!llfJnta 1 contract; 

Respondent dfd ~negotiate 
w1th Ms. Gillmore. IT. 20, 21). 

11. Ms. Gillmore supported the MEA's f11tng of ~n unfair labor pract1c~ 

charge with SERB c•n February 27, 1987, Case No. 87-ULP-02·0076, 

which alleged that Respondent was refusing to bargain over the 

wages, hours, end terms and conditions of the elementary librarian 

Slipervtsor supplemental position. (T. 24). In "Pril 19B7, Dr. j 
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Burkholder told Hs. Gillmore that her supplemental contract for 
elementary librarian supervisor was not going to be renewed for the 
1987-88 school year until the unfair labor practice charge was 
resolved. Dr. Burkholder gave no other reason for the nonrenewal. 
In fact, Dr. Burkholder told Ms. Gillmore that she would have liked 
Gillmore to continue In the position. (T. 25-26). The 
supplemental contract was nonrenewed on April 22, 1987. (T. 24, 
25; Jt. Exh. 8). 

Finding of Fact No. 13 fs added and ad'>pted to read: "Had Ms. Gillmore's 
supplemental contract for elementary 11brar1an supervisor been renewed for 
the 1987·88 school year, she would have worked under It and wuld have 
earned $700 for the school year. (T. 27, 33) ." The Board adopts 
Conclusions of Law Nos. 1 and 2; amends No. 3 to find a violation of O.R.C. 
~4117.11(A)(l) and (A)(S) occurred by the Respondent's refusal to bargain 
wages; hours; and terms and conditions of employment; amends No. 4 to find a 
vfolatfon of o.R.C. §4117.11(A)(l), (A)(3) and (A)(4) by the Respondent's 
refusal to renew Ms. Gillmore's contract unt11 the unfair labor practice 
charge had been re~olved; and adopts the Conclusions of Law as amended. The 
Respondent Is ordered to: 

A. Cea~e and Desist from: 

Interfer!r;g with, restraining, or coercing erroployees in the 
exercise of their rights guaranteed in Chapter 4117 of the Revised 
Code, discriminating In regard to hire or tenure of l!ft1)1oyment or 
any term or condition of employment on the basis of the exercise of 
rights guaranteed by Chapter 4117 of the Revised Code, discharging 
or otherwise discriminating against employees because they have 
filed charges or given testimony under Chapter 4117 of the Revised 
Code and Refus1 ng to bargain collectively with the representative 
of its employees certified pursuant to Chapter 4117 of the Revised 
Codel am! from otherwise vlohting O.R.C. §4117.11(A)(l), (3), (4) 
and 5). 

8. And take the following affirmative action: 

1. Post for sixty (60) days in all of its buildings where the 
employees work the Notice to Employees furnishRd by the Board 
stating that the Respondent shall cease and des1st fr0111 the 
actions set forth in paragraph A. 

2. Bargain with MEA over the wages, hours, and terms and 
conditions of the elell3ntary librarian supervisor 
supplemental position until they reach an agreement or 
i11passe. 

.. 
\\o 
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3. I~diate1y offer Sally Gillmore the supplemental po$ition of 

elementary librarian superv1sot at the same wages, hours. and terms 

and conditions that she had during the 1986-87 school yeur, unless 

Respondent and MEA have reached agreement on new wages, hours, and 

termg and conditions, in which cue Ms. Gillroore would be offered 

the elementary 11brar1an supervisor supplemental position on the 

new terms agreed upon by Respondent ad MEA. 

4. Pav Ms. Gillmore back pay from the date the 1987-88 school year 

~.eg~,1 to the date Responder.t offers Ms. Gillmore the elementary 

1 i~; :rian supervisor supplemental position. Back pay shall be 

ca l~ul11ted at the wage rate Hs. Gillmore received as elementary 

11brar1llli supervisor during the 1986·87 schoo 1 year. However, if 

!!upondent a11~ MEA have reached agreement on a new wage rate for 

the Sllflplemental position of elementary librarian supervis•or before 

Ms. Gillmore is offered the supplemental position, Respondent shall 

pay Ms. Gillmore the 1986-87 wage rate to the date Respondent and 

HEA reached agreement on the new wage rate, and sila 11 pay Ms. 

Gillmore at the new wage rate from the date Respondent and MEA 

reached agreement on the new wag2 rate to the date Res!)ondent 

offers Ms. Gillmore the elementary librarian supervisor position. 

5. Notify the SERB in writing with ill twenty (ZO) calendar days from 

the date the Order becomes fina 1 of the steps that have been taken 

to comply therewith. 

It is so ordered. 

SHEEHAM, Chairman, and DAVIS, Vicl! Chairman, concur. LATAH£, Board 

Member; dissents. 

WILLIAM P. SR££HAN, CHAIRMAN 

I certify that this document was filed and a copy served upon each party 

on this @o"'tt.. day of \.Q.<'m b , 1989. 
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NOTICE TO 
EMPLOYEES 

FROM THE 
. STATE EMPLc;l!Df4~~'t Jlo~~!riONS BOARD STAT£ EIIPLOMNT ULA'.IOHS BOARD AN A&l~CY OF THE STAT£ Of OHIO 

Arter 1 hearing In which 111 parties hid an Dpportunlty to present evl*nc•, the Stttt [aplo,wnt Rtlttfons Bo.,d hll detenatned that w have violated the law and has ordered us to post this Hotlr.e. lie Intend to carry out the order of the lotrd and tbldt by the following: 
wt WILL CEASE AHO DESIST FROH: 

lr.terferfng with, restraining, or coercing employees In the exercise or thtfr rights gueranteod In Chapter 4117 of the Rtvhed Code, dlscrlalnatfng In regard to hlrt or tenure of e.ploy.ent or any tent or condition of t~plo~ent on the buls of the ~erche of rights gutranteed bY Ch11pter 4117 of the Revised Code, dlscherglng or otherwise dlscrlalnatlng against toployots because they have fl1td charges ar given testl.any under Chapter 4117 of the Rtvhed Code end Refusing to bargain collectively vlth tht rtpruentatfve of Its t~~ployoes certffltd pursuant to Chtpttr 4117 of the Revised Code, tod fi'OII otherwise vlo1atfng O,R.C. §41l7.11(A)(I), (3), (4) tnd (5), 
WE WILL NOT !n any 1fke or re1eted .. tter, Interfere with, restrain, or coerco our IIIPIOYHI In the exercfle of rights guaranteed thea under Chapter 4117 of the Revised Code. 

wt WILL TAlC£ THE FOLLOWING AFFJ:;J!ATIYE ACTJ(lj: 
1. Bargain with MEA over the wagas, hours, and ttl'l!l and conditions of thr e1e•ntery llbrtrlan supervisor suppltllllntal position until they reach •n tgreeDent or lapasse. 
2. 1-dlately Gfftr Sally GfllliOrt the suppltlllltnta1 rosltfon of ele•ntary lfbrarlon supervf!or U the su. wages, hours, en ttl'lls end conditions that she htd during the 1986·87 school year, unless Respondent and MEA have ruched agret~~~~nt on - w&ges, hours, and tll'lls and conditions, In which con Hs. Gill-art would bt Gfftred tht alt•ntery lfbr•rlln suporvfsor supple.ontal position on the new ten11 agreed upon by Respondent and HEA. 
3. Pay Ms. Gll1110rt back pay froe the dttt the 1987•88 school year bttjtn to the dote Relpondtnt Offtrl Hs. Gll1ll0rt the tl~ntory librarian s~oervtsor 1141P1-ntal position. Back pay 1h1ll bt calculated at thtl r•v• rete Hs. GflliiOrt recetved as t!,..nury llbrarfln lijptrvhor d.rlng the 1996·87 school yotr, Hawver, ff Rtopondent and lEA have retched ag,....nt on 1 ~ wage rate for the suppl..,ntt1 position of el..,nttry llbrtrltn supervisor bttort Ms. Glllaort Is offtrtd the •upp1..,nttl position, Ae&pOndent ahtll pty Ms. Gill-are the 1996·87 wagt rtte to tht dtte Atapondtnt and lEA reached agre-nt on tht new Wlgt rate, and she 11 PlY Hs. Gfl1110rt at the new w&gt rate fr011 tht date Rupondtnt and H£A rtachtd ag,....nt on tilt MW lfllll rate to the dth Atspondlnt otters Hs, Glll110re tho el ... nttry lfbrtrlan supervisor position. 

bAit 

IIAYI'I£LO CITY SCHOOL DISTRICT BOAAD OF EDUCAT!Ott 87·UlP•02•0070 tnd 87·UlP•06·0247 

rrm 
'ntl818 AN OFF1CtAL NOncE ANO MUST NOT BE DEfAC!O 

,.."'VIlis lllittce IUat rtMin fiOJted for stKty (60) conaecutht dayl noo. tht dltt ot pottfl!ll w ••t not. bt tlttrtlt, dlhced\ or covered by 1ny other aahrla!, Any ,a IPifltfifll COIICtrnfAO tllh notlct or c~~~rpl Inc• with Its provfltons aay bt directed ' t to Ult IN I'd' 
tlttluJIII 



STATE OF. OIUO 
STATE EMPLOYMENT RELATIONS BOARD 

811111189-0 3'3 

In the Matter of 

State Employment Relations Board, 

Complainant, 

v. 

Mayfield City School District Board of Education, 

Respondent. 

Sheehan, Chairman: 

CASE NUMBERS: 87-ULP-02-0076 
87-ULP-06-0247 

OPINION 

I. 

The Issues In this case arise from the Mayfield City School District 

Board of Education's <Respondent> unilateral creation and Implementation of 

a supplemental teaching contract entitled, "Elementary Librarian 

Supervisor." This new position wls created to be In compliance with an Ohio 

Oepart~~ent of Education's requirement that elementary librarians be 

supervised by a certified I lbrarlan. On or about November 16, 1986, the 

Respondent offered this new position to Sally Gillmore. the high school head 

llbrilrlan, as an additional supplemental contratt.' Ms. Gillmore accepted 

the assignment but was unsatisfied with the terms of the contract.' 

Subsequently, she contacted the Ohio Education Association <OEA> and 

complained about Its terms. • Although there was some dl scuss I on between 

'Finding of Fact <F.F.> #2. 

'AdMission <Adm.> #8. 

1 F.f. 13. 
• 
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Contrary to the hearing officer's view that a demand to bargain must first be ude before a refusal to bargain violation can be found, tile obligation to bargain Is a •utual one. If the mutual obligation Is to hne meaning, the party wishing to make a change, at the very least, must give timely notice of the change to the other party. Otherwise the bargaining obligation Is unfulfilled.' 
In the Instant ca~e. ~he Respondent never Informed the Intervenor that It was creating a new position of "Elementary Librarian Supervisor." In fact, the Intervenor became Involved only after Ms. Gillmore complained of her dissatisfaction with the new supplemental contract. By that time, the contract was In place with the terms and conditions set, and lt vas much too late then for any substantive negotiation to take place.' Even when 

action If tt Is to properly run Its operation, such Independent management authority may b~ essential only as to certain aspects of those actions; In other aspects and at other levels, those very actions can be Inexplicably related to the determination of "wages, houn, terms, and other conditions of employment," and negotiation on those Issues Is essential to preserve meaningful collective bargaining rights. 
•other jurisdictions ~ave held similarly - Pledsant Vallex School Dlst., 9 PERC t16093; ll£_tor Valley Union High School Dlst., 10 PERC 'U7079. •o.R.C. §4117.0I<G> provides: 

"To bargain collectively" Mans to perform the mutual obllg~tlon of the public employer, by Its representatives, and the representatives of Its employees to negotiate In good faith at reasonable times and places with respect to wages, hours, terms and other conditions of employment and the continuation, modification, or deletion of an extstlng provision of a collective barga I nl ng agreement, vi th the 1 ntent I on of reach! ng an agreement, or to resolve questions arising under the agreement. This Includes executing a vrltten contract Incorporating the terms of any agreement reached. The obligation to bargain collectively does not 11111an that either party Is compelled to agree to a propo5al nor does It require the Making of a concession. .. 



........... ______________ __ 
OPINION 

Cases 87-ULP-02-0076 & 87-ULP-06-0247 
Page 5 of 8 

subsequent dls,~usslons occurred, the Respondent showed no Inclination to 

change the tems and conditions of the suppleaeental contract and, In fact, 

no changes were made. 

In National Labor Relations Board v. Katz, 369 u.s. 736 <1962), the 

United States Supreme Court dealt with unilateral actions and held: 

Unilateral action by an employer without prior discussion 

with the union does amount to a ref usa 1 to negotiate 

abOut the affected conditions of employment under 

negotiation, and must of necessity obstruct bargaining, 

contrary to the congress I on a 1 ~'<l 11 cy. It will often 

disclose an unwllllngneH to agNe with the union. It 

11111 rarely be justified by any rh~On of substance. It 

follows that the Board may hold such unilateral action to 

be an unfair labor practice In violation of §B<a><S>, 

without also finding the employer guilty of overall 

subjective bad faith. While we do not foreclose the 

possibility that there might be circumstances which the 

Board could or should accept as e~cuslng or justifying 

unilateral action, no such case Is presented here. !.!h 

at 747-748. 

In the Instant case, the hearing officer found that the willingness of 

the Respondent to bargaIn In good faIth after takIng un II a ter a 1 act I on was 

enough to cure any violations of O.R.C. §4ll7.ll(A)(5l. His reasoning was 

pre11tsed on the subjective element of good faIth. However, a finding of 

subjective bad faith Is not necessary. Katz, supra. A unilateral act 

violates the duty to bargain because of Its Inherent nature of being 

Inapposite to the collective bargaining process. •• Bargaining after a 

unilateral change, whether In good faith or not, does not change the adverse 

10lnt'l. Ladles Garment Workers Union v. NLRB, 463 F. 2d 907, 917-919 

<D.C. Clr. 1972>, 80 LRRH 2716. 



OPIMIOH tases 87-ULP-02-0076 & 87-ULP-06-0Z47 PAge 6 of 8 effect that It has on the collective bArgaining procen nor does It erase 

the violation of §§<A><l> and <A><S>.'' Tharefore, the Res~ondent's 

unilAteral creation and Implementation of the supplemental teaching contract 

without negotiAting It with the Intervenor Is A violation of O.R.C. 

§4117.11<A><l> and <A><S>. 

III. The second Issue In this case Is whether the Respondent, by not renewing 

the supplemental contract and by conditioning bargaining on the resolution 

of the unf'alr labor practice charge, violated O.R.C. §4117.11<AH1), <A)(3) 

and <AHS>. 
O.R.C. §4117.11 provides: 

<A> It Is an unfair labor practice for a public 

employer, Its agents, or representatives to: • • • <3> Discriminate In regard to hire or tenure of 

employment or any term or condition of 

employment 0'~ the bash of the exercise of 

rights guaranteed by Chapter 4117. of the 

Revised Code. Nothing pre~ludes any employer 

from making and enforcing an agreement pursuant 

to division <C> of section 4117.09 of the 

Revised Code. 
<4> Discharge or otherwise discriminate against an 

employee because" he has flied charges or given 

test lmony under Chapter 4117. of the Rev I sed 

Code. 

"•Indeed, [nlo genuine bargaining ... can be conducted where [the) 

decision has alreat!y been made and htplemented." Int' 1. Ladles Gar~nt 

Horkers Union, supra, at 919: citing Town and eountrf Manufacturing., 

136 HlRB 1622, 103011962>; enf'd., 316 f. 2d 846 <5th Cr. 1963>. 
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In re Gallla-Jackson-VInton Joint Vocational School Dlst. Bd. of Edc• 

SERB 86-044 <11-13-86>, gnf'd., Q!llla-Jackson-VInton Joint Vocational 

School Bd. of Ed. v. SERB, 1989 SERB 4-6 <C.P., Gallla, 12-30-1!8>, sets 

forth the elements and standards of proof necessary to prevail In an O.R.C. 

§4117. li(A)(J) case. The hearing officer correctly concluded that the 

COI'ftlllalnant established a prima facie case of discrimination. tis. Gillmore 

properly exercised her rights under Chapter 4117 by c~plalnlng to her union 

representative of her dissatisfaction with terms of the supplemental 

contract. In turn, the union filed an unfair labor practice charge on Ms. 

Gl 11more' s beha 1 f whereby the Respondent refused to renew Ms. Gillmore's 

supplement contract until the unfair labor practice charge was resolved. 

However, the hearIng officer found that the Respondent's statement to 

Ms. Gllh•ore <that non-renewal of her supplemental contract was a distinct 

possllllllty) was sufficient to rebut the .established prima facie case. The 

reliance on this statement was misplaced. Although the statement was made 

prior to the filing of the unfair labor practice charge, It was made In 

response to Ms. Gillmore's complaint to her union representative about 

dl ssattsfactlon with tho terms of the supp 1 ementa 1 contract. The actloro 

pursued by Ms. Gillmore Is a right granted under O.R.C. §4117.03 and 

protected by 0. R. C. §4117. ll<A> <3>. Moreover, the Respondent refused to 

renew Hs. Gillmore's supplemental contract because the unfair labor practice 

charge was unresolved. Such a stance h Inimical to the rights guaranteed 

the ellflloyee. 

It Is undisputed that Ms. Gillmore was the Respondent's choice to 

supervise the elementary school librarians. She was selected after various 

other options had been reviewed, and she was clearly considered well 

2.5 



. 
. ' 

OPINION Cases 87-ULP-02-0076 & 87-ULP-06-0247 Page 8 of 8 

qualified to assume the responsibility. The record reveals nothing to 
suggest that Hs. Gl II more's supple~~ental contract to supervise the 
ele~entary school librarians would not have been renewed. The only barrier 
to renewal was the pendency or Hs. Gillmore's unfair labor practice charge. 

Because the non-renewa 1 of Hs. Gillmore's supp le!lll!nta 1 contract 
constituted the wl thdrava 1 of a present ben eft t of employment In a manner 
that Interfered wl th Hs. Gillmore's exercl s lng her rights under 0. R.C. 
Chapter 4117, the Respondent violated O.R.C. §4117.1HAH1> and (A)(3). 
Because the Respondent's reason for withdrawing a present benefit of 
el!lp!oyasent ~tas the ftl lng and pendency of an unfaIr labor practl ce charge, 
the Respondent violated O.R.C. §4117.ll<A><I> and <A>C4>. 

VIce Chairman Davis concurs. Board Member latan~ dissents . 

0474B:MHPS/jlb:l2/18/89:f 
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