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ORO(R (()pinicmTmached.) &afore ChaiMun ;neef"!ar., Yice Ch!lr,an Davis, and B:>ard H~cr Latan~; 

June 22, 1989. 
On April 15, 1967, Local !i~. 208, Transport Workers Union of America 

(Charglr·) Party) ftle~ an unfair Iaber practice char<Je aqaln~t Central Ol!io 

Transit Authority (Respondent). Pursuant to Ohio ~evaed Code (O.R.~.) 

~4117.12, thf Board conducted ~r investigation and found probable cause to 

believe that an unhh· labor practice nad been com!tted. Subsequently, a 

c~lalnt ~as Issue~ allegi~9 that tne Respondent had violated G.R.C. 

~4117.11(A)(1), {.&.){3), (~lf~l an~ \A)(7) by coercing employees, 

dlscrininating In regard to tenure of e:nploymert, refusing to bargain and 

thrntenin9 to iock out emplvyee$. The cue w~s heard by a ~olrd hearing 

officer. The Board lias reviewed the record, t~.e hl!aring officer's pro~osed 

order, except Ions, ruponse and cross-ucept ions. 11ot ions for ex tens ton to 

f II e p lud i n~s flied by ne Cornp hi nant, l nter l'enor and Re spor.dent and the 

GOtion to flit exceptl~ns in e~cess of forty page$ filed by the Complainant, 

all of which are unchallenged, br~ granted. 
VIce Cha lr111an Oavh recu$ed herself from the de 1 iberat ion Mid rled s ion 

Nking tn the !nsUnt ca~c;; p~rsuant to SERB Opinion, In re Central Ohio 

Transit Auth., SERB 89·005 (2·15·69). For the reasons stated In the attached opinions, Incorporated by 

reference, the a?ard adopts the hearing officer's Ad111lsslons 4nd 

Stlnt~lations; adopt$ Findings of fact Nos. I, 2 and 3 and deletes Nos. 4 and 

5; adopts Conclusions of Law Hos. 1 and 2, deletes Nos. 3 and 4, replaces 

No. 3 with the hearlnq officer's No. 8 which is amended to read: "COTA' s 

April 9, 1987, letter to Its e"'ployeos st~marizlng Its bargaining position 

and outlfnlnq IH latest off~r violates §4117.11(A)(l) and {A)(S).•, deletes 

the words, •rather than Its April 11, 1987, offer• from the hearing 

officer's Ho. 5 and has It become Conclusion of Law Ho. 4, deletes 

Conclusions of La~ Hos. 6 and 7; adopts Conclusion of law No. 9 and hu 1t 

bt!COIH No, !i. 
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T!Ml Conclusl;ms of Law, as amende.1 and adopted, are: 

1. The Central Ohio Transit Authority fs a •public e""loyer" H 

defined by §4117.01(8). 

2. Tratuport Work en Union No. 203 is all ''""'loyec organlut ion• as 
defined by ~4117.01(0). 

3. COTA' S April 9, 1987, letttr to Its Cl!lllOyees SUIII!I&rizing Its 
barga·,lnlng position and outlining its latest offer violates 
§4117.1i(A)(1) and (A)(5). 

4. By llllltle~~~entlng Its April 9, 1987, offer, Respondent has (a) 
lnterf~red with, restr41ned, or coerced employees In the exercise 
of their rights guaranteed In Chapter 4117 in violation of 
§4117.11(A)(1) and (b) refused to bargain collectively with the 
representative of its eJ141loyees recognized as the exclusive 
representative or certified pursuant to C~apter 4117 of the Revised 
Cod~ In violation of §4117. ll(A)(S). 

5. SERB's investigation and adjudication pr~cess does not violate 
Respondent's due process rights. 

The Board adopts th~ hearing officer's Rec011111endation ~o. 1, amends 
Recommendation No. 2(A) in the fifth line to read: "by dealing directly 
with its employees and by implementing it~ April 9, 1987, offer;" amends 
Recommendation 2(8)(2) to read "Immediately comply with all the terms of the 
expired collectivoe bargaining ~greement with the union, stop implementing 
tl>e terms and conditions of the e.nployer's April 9, 1987, offer and bargain 
in good f'ith with the union;• and adopts the ~ecommendations as amended. 

The Respondent is ordered to: 

A. Cease and desist from interfering with, restrainir.g, or coercing 
employees in the exercise of rights guaranteed in Chapter 4117 of 
the Revised Code, and from refusing to barga~n collectively with 
the representative of ib employees certified pursuant to Chapter 
4117 of ~he Revised CodP. by dealing directly with its employees and 
by implementing its April 9, 1987, offer, and from otherwise 
violating §4117.ll(A)(l) and (A)(5). 

B. Take the following affirmative action: 

l. Post for sixty (60) days in the usua 1 and norma 1 posting 
locatior.s where the bargaining unit employees work, the 
Notice to E~loyees furnished by the Board stating that the 
Central Ohio Transit Authority sha11 cease and desist from 
the actions set forth In Paragraph A and shall take thP. 
affirmative actions set forth in Paragraph B. 

1 
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2. iniiH!diately c~1ly with ali the terms of the expired 
collective bargaining agreement with the union, stop 
ipPlementlng the terms and conditions of the ~ioyer•s April 
9, 1987, offer and bargain In good faith with the union. 

3. Notify the State Employment Relations Board In writing within 
twnty (20) calendar days from the Issuance of the Order of 
the steps that have been taken to comply therewith. 

It is ~o ordered. 

SHEEHAN, Chairman, and LATANE, Board Member, concur. DAVIS, Vice 
Chairman, recused. 

You are hereby not I fled that an appea 1 may be perfected, pursuant to 
Ohio Revised Code Section 4117.13(0), by f111ng a notice of appeal wfth the 
Board at 65 East State Street, l~th Floor, Columbus, Ohio 43215-4213, and 
common pleas court In the county where the unfair labor practice In question 
was alleged to have been engaged In, or where the person resides or 
transacts business, within fifteen days after the mailing of the Board's 
directive. 

I certify that this document was filed and a copy served upon each party 

on this Ql,91L day of bJ c;9=tm !L.... , 1969. 

04768: j lb 
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all, the last being held on April 14. 2 There were no negotiations after 

Aprfl 14, the dJte the hearing officer determined impasse had occurred. 

From the very beginning of ne~otfations, the parties could ffnd no 
grou~d on which settlement could be reached on the Employer's proposal 

callfng for a 11mfted rfght to hire part time employees and increasing the 

E~aPloyer' s ab111ty to use sub-contractors. The Employer insisted on the 
proposal and the Union consistently and steadfastly held Its position 

against ft. The Issue remained unresolved up to the standstill fn 

negotiations on April 14, 1987. 3 

Upon the expiratfor of the previous contract, the union struck on 

November 14, 1986. 'lhe strike was called off after the State Employment 

Relations Board (SERB or Board) In Case No. 66·iiE0·11·1164 ruled ft was an 

Illegal strike because the Union failed to serve upon the Employer a notice 

of Intent to strike ten days prior to the .nitfatfon of the strike 

action. 4 The Union then appropriately provided a ten-day strike notice 

and on December 9 commenced a second strike action. 

On February 6, 1987, COTI\ petitioned the Franklin County Court of Common 
Pleas to enjoin the strike ~ursuant to 94117.16(1\) of the Ohfo Revised 

Code. An Injunction was Issued on February 9 ordering the employees back to 
work and directing the parties to b~rga1n through Apr11 13, 1987. 5 

2stipulat1on (Stfp.l 16. 

3F1ndfng of Fact (F,F.) 12. 

4stip. 113. 

Sstlp. 11s. 
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Complying wfth the fnjunctfon, the partfes continued bargaining but were 
unable to reach settlement when the injunction explred. 

On or about Aprfl 2, 1987, the Employer was notified of the Unfon' s 
Intent to renew the strike ff no agreement was reached by Aprfl 14. On 
April 9, at a bargaining session, the Employer responded by proposing a 
contract offer and also informed the Union that it intended to send a letter 
to each unit employee calling for the accephn~e of the offer. Ovo1r the 
Union's objection, the letter dated April 9 WbS sent. 

Bargaining continued, and tne Employer made another contract offer on 
April 11. The Union rejected this offer and, on thP. following day, April 
12, proposed to submit the unresolved issues to binding arbitration. The 
E~ Ioyer declined and the parties cont inutd to exchange propos a 1 s uVIt 11 
April 14. On that date, the Union struck ~nd the Employer u~flaterally 
Imposed the terms of fts April 9 offer. 6 The follow·lng day, Aprfl 15, at 
12:01 a.m., the Union ended the strike and all bargaining unit employees 
returned to work. The same day, the Union ffled unfair labor practice 
charges against the Employer allaglng violations of O.R.C. §4117.ll(A){l), 
(A)(3), (A) (5) and (A) (7). 

The Complaint, more specifically, alleged that the Employer dealt 
directly with bargaining unft members represented by the Union when ft sent 
each merrber a letter regarding Its intended fmp lementat ion of the contract 
offer of Aprfl 9, 1987; and that on or about April 13, 1987, the Employer 
unflaterally changed the wages, hours, terms and conditions of employment of 
bargafnfng unit members by Implementing fts Aprfl 9, 1907, contract offer. 

6sttp. 123·32. 

1 
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Additionally, the Complaint alleged that on April 13, 1987, the Employer sent each employee on the bat•gafning unft a letter notifying each employee that if employees did not report to work beginning April 17, 1987, the E~loyer would hire permanent replacements for all striking e~loyees fn violation of o.R.C. ~4117. ll(A)(l), (A)(3) and (Al(7). 
On September 18, October 6, Oct~ber 9, and October 30, 1987, an evidentiary hearing was 1\eld before SERB Hearing Officer Chester C. Christie. The issue to be resolved is whether the Employer, by sending the letter on April 9th, dealt directly witt> unit members and, thus, bargained in bad faith fn violation of O.R.C. §4117. ll(A)(l) and (A)(S). 

For reasons adduced below, the Board finds the answer to the question to be yes and, consequently, rejects t.hP. portions of the Hearing Officer's Conclusions of Law found In conflict. 

I. 
Having provided public employees with the right to exclusive representation and to bargain collectively with their employer, 10 and obligating the public employer to bargain collectivPly with the exclusive represent~t1ve, 11 the framers of the Act made clear their Intentions that publtc employers must refrain from dPalfng directly wfth their employees during th~ course of collective bargaining. 

In two re.cent cases, t.he Board enlarged upon the reasuns for the prohibition IIJafnst direct dealing, Findlay City Sch. Olst. Bd. of Educ., SERB 88·006 (S-31·88) and ~t.or Exempted V11lage Sch. Oist. lid. of Educ., 

10o.R.C. §4117.03(A)(3) and (A)(4). 
llo.R.C. §4117.04(8), 
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SERB 88·011 (12-1·88). In Findley, the Board reasoned: 

By dealing directly with the employees and circumventing 
the representative, (an emp 1 oyer) undercut ( s l the status 
of the exclusive representative, potentially Impairing 
(the union's) relationship and effectiveness with the 
employees 1t represents. 

The Board stated in ~~: 

A union's bargaining strategies and techniques can be 
effectively blunted If an employer, using Its unique 
position, elects to undercut the union's exclusive 
representative status by going directly to the union's 
mel!bershlp. 

These statements are expressive of the basic convi~tlon that direct 

df!a ling durl ng the course of co 11 ect 1ve bargaInIng Is co ere I ve in nature 

and, consequently, will have a compromising effect on the bargaining process. 

In the insta~t case, the April 9th letter was sent to unit members on 

the same day the Employer presented a final offer to the Union. This timing 

prov~ded little or no opportunity for the Union to first respond to the 

offer, and the record produces no evidence that the offer was rejected 

before the letter was sent. Rather, it may be presumed that the letter was 

designed and sent by the Employer as a negotiating tactic in order to induce 

acceptance of the April 9th offer. 

Even lf'lre concl~sively, there is sufficient indication in the 

Stipulations, 12 agr~ed to by the parties, and In the Findings of Fact 13 

that negotiations had not reached a ~tandstlll by April 9 when the letter 

was sent. Because two days later, the Employer presented the Union with 

another offer. In fact, the parties continued to l!xch~nge proposals until 

12Adm. and St1p. Nos. 23-27. 

lJF,F. No. 3. 
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Aprfl 14th, when the injunctions flxp11'ed 14 and the Union continued fts 
strfkl!. All of whfch leads to the ineluctable conclusion that bargaining 
d1d not end until April 14th. 15 

Moreover, t~e Jette~ appealed to unit members in such language as, •we 
strongly urgl you ... to acce~t the proposal,• and stressing the costs of .t 

strike wh11e acclaiming the benefits of the Employer's offer. Nollhere in 
the letter does it acknowledge the Union's right to exclusive representative 
sUtus. It also Inferred that t~e Inion might deprive the membership of the 
opportunity to ballot secretly on the offer when ft urged the employees •to 
do everything in your poo~er to bring about a secret ballot vote • .. to 
accept the proposa 1. • This was a direct appea 1 to emp 1 oyees to accept the 
Employer's offer and suggests that the letter was not sent fn response to a 
state of impasse or the end of negotiations. Thus, the letter does more 
than merely inform the unit members of the Eflllloyer' s position or prcr~ide a 
summary of negotiations. This letter constitutes an attempt to persuade the 
employees to put pressure on their exclusive representative to give in to 
the will of the Employer, and to create the impression that the Employer, 
rather than the exclusive representative, has the interests of the employees 
at heart. This is clearly prohibited conduct of direct dealing by the 
Employer. 

Even in a case where an Employer's letter to unit members during 
negotiations expressly acknowledged the Union's right to barQa in as the 

14It sho~ld be noted here that the injunction carried the fnstructfons for the parties to continue bargaining through Apr11 13, and the record indicates they were fn compliance. 

15Adm, and Stip. No. 6, 

\0 
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Th«!refore, the E..,loyer's letter of April 9th dealt directly with unit 

IIM!IIIIv> s, clrtlllllventlng the exclusive representative, In violation of O.R.C. 

§4117.11(~)(1) and (A)(S) and breached the duty to bargain in good fafth. 

An employer's implementation of its last best offer is concomitant upon 

a condition of ·l..,asse existing In the bargaining process. In re Cuyahoga 

Count} Conrnrs., SERB 8'~·006 (3-15-89). That condftion is not attainable if 

the duty to barga 1 n in good faith is defied. In the instant case, the 

breach of the duty to bargain in good faith occurred prior to the 

declaration of impasse. 17 Therefore, a condition of impasse could not 

have existed whl<:h renders the Employer's imple".enhtion of its last best 

offer violati~e of the Act. 

The final issue is whether the E~loyer' s letter of April 13, 1987, 

notifying each bargaining unit employee of its Intent to hire permanent 

replacements for all striking employees if they did not return to work 

constitutes a violation. 

The Board will not make a determination on this issue. One Board member 

felt obliged to recuse herself 18 thus leaving the Board short of Its full 

comp 1 ement. The issue is a nove 1 one with i11111p 11 cations of such impot•t that 

it demands nothing less than the participation of the total Board. 

Horeover, although the strikers did return to work immediately after the 

letter stating the En'llloyet•'s intent to hire permanent replacements, the 

case does not stand or fall on th!s single issue. 

17,'1pr11 14, 1987. 

18Jn re Central Ohio Transit Auth._, SERB 99-005 (2-15-89). 

04568:WMPS/jlb:ll/29/89:f 
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L4tan&, Board Member: 

STATE OF OHIO 
STATE EHPLOYHEHT RELATIONS BOARD 

In the Hatter of 

State Elllployment Relations Board, 

Co~l~inant, 

v. 

Central Ohfo Transit Authority, 

Respondent. 

CASE NtiMBERS: 87 -ULP-04 -0 16ti 
87-ULP-04-0167 

CONCURRING OPIN!Otf 

I concur with the results in the Opinion of the Chairman, but not the rationale. I agree that the April 9, 1987, letter sent by C()TA 111anagement to employees was coercive in that it was sent to bargaining unit members on the same d~y that the Employer presented a f1na 1 offer to the union, it failed to acknowledge that bargaining must be done through the exclusive represr11tative, and it interfered with the union's ability to conduct an eh!ctiol~ freely in tha
1
t the letter lobbied the union membership to insist on a secret ba 11 ot vote. Because it went beyond a simp 1 e, factua 1 statement of the Employer's last offer, 1t was coercive in that it interfered wfth the exerci sa of r fght s guaranteed In Chapter 4117, and cotost 1 tuted a vio 1 at ion of Ohio Revised Code (O.R.C.) §4117.11(A)(l). 

Howevu, I do not agree that the letter rises to the level of bad faith bargaining. In my concurring opinion in In re Mentor Exempted Village School Dfst. Bd. of Ed., SERB 89-011, (5-15-89), l concluded that direct corrrnunlcatfons f~om an employer to bargaining unit employees, even if factual, are prohibited prior to completion of dispute resolution procedures because under O.R.C. §4117.21, collective b~rgainfng negotiations must be conducted privately. 

The parties In the two cases under considera.ton were operating under an alternative dispute resolution ~gre&ment which agreed on the employees• right to strike as the dispute settlement procedure upon the expiration of the Memorandum of Agreement between C.O. LA. mnagement and Transit Workers Union, local No. 208. This agreement specified that it superctded the statutory dispute resolution procedures contained in O.R.C. §4117. 14.~ 

lJofnt Exhibit 14. 

?.Finding of Fact (F.F.) 1. 

I~ 
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Guidelines to deter~~~tne that a direct cM~e~~ntcatl\ln frOill an t..,loyH to 
f!ltPlOyeu 1s pt!Mih~ibll? UMtr an alter~•al he dispute resolution ~~~echa •• tsm 
Include that the parties hne reached a stage CCG~~arable tCI the COIIIIllttlon 
of fectfinding, a•.ld that a str·ike ts llllflliner,t. 

That s~ch a stage was reached in the cases at hand is evfdent from the 
iac• tilat the porttes did engage in extensive ~~~edtatton, by joint request, 
between November 17, 1986, ~nd January 30, 1987. After six ~r~ettngs 
conducted b~ t•ro F .H.C.S. aediators the pan tes retM1ned dtadlocked over the 
key issues. 

Although O.R.C. 4117 allows public ~loyees the right to strike under 
certain c I rt\11115 tances, the 111ho 1 e purp11se of thIs chapter is to prQIIIOte 
ha1'1110ntous labor reht1ons. If a str ~e Is lmtnent, ~ letter frolll the 
l!llployer otttllning the pro·,islons C'Jf t1! proposed contract that Is factual 
and noncoer·c!ve, and that is an atte11fP< to encourage sett let~~ent anti avert a 
strike 1s not, 1n my op1rrlon, 1n violet ton of the letter or thti spirit of 
Chapter 4; 17. 

I wl1 1 not address the quest ion of "~i!ther t~e part fes were at tmpasse 
when tho April 9 letttr was sent as that Conclusion of Law was deleted from 
the Proposed Order ir. these cases be~ause there was not agreement by the two 
votIng Bo~rd Hel!lbers on whether 111'.passe ex hted. However, the f f 1i ng of a 
third Notice to Strike Is a clear Indication that the p~rtles were past the 
stage of negotiating where privacy is mandated .under O.R.C. §4117.21. 
Therflore, I find t.he letter sent from COTA managelllf)nt on April 9, 1987, to 
be 1 violation, but only beca~se of the reasons stated 1n the first 
parhgraoh of this opinion. 

3r.F. 2. 

0475B:JL/jlb•11/29/89:f 
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