
STATE OF ·~HJO STATE EMPLOYMENT RELATIONS SOARD 
In the Mattnr of lnternatlona I Brotherhood of Fl rtMlen and Oller~, toea I 100, 

Employee Organization, 

Akron City School 8CI-o3J ()!strict £·oard of Educadon. Employer. 
CASE NUMBER: 89~STI:-I0-0002 

ORO£R AND OPINWN Before Chairman Sheehan, VIce Chairman t•avl> and Board Member L~tam!; 

October 26. 1989. 
Davis, VIce Chairman: 

!. Procedural Background and racts 
On October 24, 1989, the Akron City School Dl\trlct Board of Education 

("Employer") flied a Request for Determlna~lon of Un~uthorlzed Strike 

pursuant to Ohio Revised Code <"O.R.C."l §4117 23. The filing alleged that 

on Octobe,r 23, 1989, Wll'n employees who wor~ In a bargalnhiCJ unit 

represented by International Brothethood of f\remen and Oilers, Local 100 

<"Union" or "Local #100") without notice anl during the term of the 

appllcable collective bargaining agraement enga!]ed In an unlawful strike by 

the concerted action of calling In sick. The EmployH alleges In the 

Request that the employees' action wa~ an expression of opposition to the 

selection of a new foreman. In order to act within the 72-hour deadline Imposed by O.R.C. §4117.23, 

th& Board scheduled a hearing to be held at 2:0C p.m .• October 26, 1989. at 

the Board's Columbus offIce. Pre hearIng procedures were conducted by ~he 

COunsel to the Board, and stipulations were agreed upon by the Vnlon and the 

Employer. These stipulations are: I. The Employer h a "public employer" within the 

meaning of O.R.C. §4117 .Ol<Bl. 2. Local #100 Is an "employee organization" wlthln the 

meaning of O.R.C. §4117.01<0). 3. local #100 Is the recognized e~cluslve 

representative for a unit of approximately 400 

maintenance, buildings, grounds, warehouse and 

transportation department employees who work 

throughout the £mploy~r's 5chool system. 
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4. The Employer and local #100 have been parties to a 

serle\ of collecttvo bargaining agreements, the 

first of "'hlch became eff~ctlve on July 1, 1970. 

The current collective bargaining agreelll(:nt between 

the Employer and Local #lOu became effective July 1, 

1988, and extends through June 30, 1991. [A copy of 

the collective bargaining agreement was filed with 

the sttpulatlons.J 

5. The current collective bargaining aqreement between 

the Employer and Local #100 contains a clause 

entitled "No Strikes Or Worl: Interruption" <Article 

XV, page 45 > whIch, among o~her thIngs, prohl blts 

all strikes as defined In O.R.C. §4117.01 during the 

term of the parties' cotlettlve bargaining 

agreen~ .. t. Thl s cIa use also subjects ony employees 

who participate In pros,rlbed strike activity to 

disciplinary action provided that the Employer 

complies with the procedures set forth In O.R.C. 

§4117. 23. 

6. The Employer's Maintenance Department Is composed of 

slx subdivisions commonly knowr as tha Hardware 

Department, Audio-VIsual DepMtment, Carpentry 

Department, Elect•lcal Department, Paint Department 

and Plvmblng Department. Each of these subdivisions 

contains a working foreman and several Local #lOD 

bargaining unit members. The working foremen ~n 

not members of the Local #100 bargaining unit, but 

are separate 1 y represented by Loca 1 lf778 of the Oh to 

Association of Public Scht~l Employees. 

7. The present controversy Involves only those 

bargaining unit m~mbers who work In the Malrotenance 

Department ~ubdlvhlon known as the Hardware 

Department. The Hardware Department currently 

consists of on~ working foreman and seven Local 11100 

bargaining unit membP-rs who work wttnln the Hardware 

Repairman job cla>s\ftcatlon. The seven Hardwar~ 

Repairmen are: Alvin Richards, Mar~, Gil' rt, Robert 

Simpson, Jatk Simpson, David 0. Smith, David H. 

!.ml th and AI an Hillard. [A copy of the current job 

dl'~trlptlon for the Haruware RepaIrman 

classification was filed with the stipulations.] 

These seven Hardware Repairmen. although working out 

of the Employer's Maintenance Department building, 

do not work together at a sln9le job !lte throuqt.out 

the day, but rather perform worl\ assignments at all 

of the Employer's 60 bu1ldlngs turoughout the school 

systo.m. 

8. Over the p~st several months, a c~ntroversy has 

existed between the Employer, Local #\00, and 
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Hard11are Repairmen members 11orklng In the Hard11are 
Department ov~r the selection of a ne11 11orklng 
foreman for the Ha.rd11~re Department. A vacancy was 
created In this position ln March 1~~9 due to the 
retl• qent of the previous foreman. aM this being a 
Clvl, Service classified position, ·the re·~ulred 
procedures for fl lllng the vacancy havP been In 
progress for several months. All el~··l of the 
Hard11are Repairmen In the Hardware Department at 
that time applied for the foreman's position. Seven 
of these eight took ·che promotional examlnatlo~ for 
this position. The first three Individual~ 
lnlttally certified as eligible candidates for this 
vacancy by the Clvll Service Commission 11ere Alvin 
Rlcha.-d~, Mark Gilbert and Robert Simpson. One of 
them <Alvin Richards> was later removed from the 
ellg'ble list by the Commission's Personnel 
01 rector. Mr. Rl chards pursued an unsuccessfu 1 
appeal of that removal to the Clvl 1 Sarvlce 
Commission. A further .appeal of Mr. Richards' 
removal from the eligible list Is now pending In the 
Summit County Court of t:ommon Pleas. With the 
remova 1 of Mr. Rl chards from the ell gl b 1 e 1 t s t, the 
Civil Service Commlsslou certified an additional 
eligible candidate for the foreman's position, Mr. 
Robert Schutte, Jr. Based upon lntervlells of these 
three- candidates. Mr. Schutte was selected as the 
ne'l Hardware Department foreman, ano he beg~n his 
duties In this position on Monday, October 23, 1989. 

9. On Monday, October 23, 1989, all seven Hardware 
Repairmen failed to report to work as scheduled. 
All seven ;,allP.d In to Indicate that they 11ould not 
be at wo~k due to various types of Illnesses. On 
Tuesday. October 24, 19f9, fIve of the seven 
Hcrd11are Repalrrr.en reported for work as scheduled, 
the other two rema 1 nl ng off work for J secr~d d~y. 
On Wednesday and Thursday, October 25 an~ 26, 1~&9, 
all seven Hard11are Repairmen reported to work. 

10. During the morning hours of Monday, October 23, 
1989, ont of the Employer's Assistant 
Superintendents, Mr. Brlan Williams, received a 
telephone call fro'l' a te\ovlslon rtporter [Mr. 
Kelly! employed by a local television station, 
TV-23, HAKR. Mr. Kelly Indicated that his 
television station had received an ~nor,•1mous 
te 1 ephone c a 11 that mornIng I nd 1 cat·, ng that some 
sort of ''protR§t" was In progress at the Employer's 
Maintenance Department over the selection of a new 
f<>reman. Mr. Kelly called Mr. Williams again later 
In the day to IQ~ulre further about the anonymously 
reported ''protest." 

I 
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ll. There are a tota 1 of 58 other Lora 1 #100 ~arga 1111 ng unit members In tne five other subdivisions of the Maintenance Department. Of these 58, three were absent from work d~e to Illness on October 23, 1989, and a fourth was absent for one-r1a 1 f of the day on October 23, 1~89. Two of the three full-day absences on this date were Individuals who have been off work due to long term personal Illnesses. 
12. At no time relevant hereto was a Notice of Intent to Strike provided to the Employer by any Individual or employee organization as required by O.R.C. §4117 .14<0)(2). 

13. Following the failure of the ~ardware Repairmen to report for work on Monday, October 23. 1989, the Employer contacted and secured the agreement and cooperation of the President and Business Agent of Local #100 to assist In seeking the return to work of the Hardware Repairmen. The officials of Local #100 had no prior knowl<~dge of, nor did they encourage the seven Hardware Repa t rmen to report off work sick on October 23. 1989. 
In an effort to stream! ine the hearing procedure to meet the pressing deadli!le for Board action, the parties' representatives were permitted at hearing to proffer facts that would be proven, If necessary, through full evidential proceedings. 

II. Issue 
The alleged job action had ceased by October 25, 1989, one day prior to hearln9 and 48 hours prior to the deadline for decision under O.R.C. §4117.23. Thus, before determining whether the conduct· In question constituted a strike within the meaning of O.R.C. §4117.01(H), we must first resolve the question of 111hether the 72-hour procedures of O.R.C. ~~~ ::.23 apply to llleged strike activity when the conduct at Issue has ceased. 

ll I. Ana I ys 1 s 
For the reasons that follow, we determine that the extraordinary procedures and relief avallO:ble under O.R.C. §4117.23 apply only to live, continuing conduct. Once the employees have returned to wor~ .• the urgency for action Is lost, and adequate redress and remedy for such action are then available through unfair labor practice proceedings. Accordingly, we are not condoning allegedly li!!proper strlk.e activity simply because It ceases prior to the Board hearing; the Board will determine the lawfulness of such employee actions but will do so through the more thorough, less frantic, and procedurally more complete unfair labor practice process provided for In O.R.C. §4117.12. 
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The central values of O.R.r.. §4117.23 rest tn the obligation of 
employees to return to work after notice that their action ts unlawful and 
In the penalltles applicable If they do not. The penalties are severe-
termination, deduction from wages of two days' pay f~r ea.ch day the employee 
remains on strike, and freezing of wages f'•r one year--and lQOIII as strong 
persuasion for employees engaged In Illegal strikes to resume their dut1es. 
These penalties become available to be Imposed by the employer only after: 
the Board determines the strike to be unlawful; the Employer so notifies the 
striking employees: and the empioyees fall to return to work one day after 
notification. Thus, the onl.v remedy provided under O.R.C. §4117.23 Is 
contingent upon a failure to r~turn to work; If the employees already nave 
returned to their jobs. the remedy of §4117.?.3 Is Irrelevant and, thus, the 
procedure futile. 

The processes of O.R.C. §4117.23 can be compared to equitable lnjvnctlve 
actions In judicial proceedlr~s. Injunctive relief Is an extraordinary 
remedy avalloble only when certain conditions are met, Including the threat 
of Irreparable harm and the absence of an adequate remedy at law.' While 
these factors are not part of the pr('()f of a case under O.R.C. §4117 .23. the 
comparison Is useful when one considers that the purpose of O.R.C. §4117.23 
Is similar In concept to that of Injunctive action. 

'See, e.g., Section 7 of the Norrls-LaGuardla Act. 29 U.S.C §107, 
wlllch permits Injunctive relief In labor disputes only If these facts are 
shown: 

<a> That unlawful acts have been threatened and will be 
committed unless r~stralned or have been cOtomltted 
~nd will be continued unless restrained .... 

<b> That substantial and Irreparable Injury to 
complalna~t·s property will follow; 

(c) That as to each Item of relief granto.d greater 
Injury wl 11 be Inflicted upon complainant by the 
denldl of relief than will be Inflicted upon 
defendants by the granting of relief; 

(di That complainant has not adequate remedy at taw; and 

<e> That the public officers charged wl th the duty to 
pro teet comp t a I nant' s property are unab 1 e or 
unwilling to furnish adequate protection. 

Section 8 of Norrls-LaGuardla, 29 u.s.c. §108, Imposes the additional 
conditions that the party Sl!eklng the lnjuctton <usually an employer> must 
have complied 111th legal obligations Involved In the labor dispute and must 
have made "every reasonable effort to settle such dispute either by 
negotiation or with the aid of any available governmental machinery of 
mediation or voluntary arbitration." 

·-···--. 
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In the case of an on-going strike, there .ne no other 6oard processes 

that promptly an·J adequately address the nar111 of the continuing strike; 

npld actio~ unr,er O.R.C. §4117.23 Is avall;,ble and essential. Thh Is 

similar to the availability of Injunctive relief only when there Is no 

adequate remedy at l<r~. Moreover, the need to have striking employees 

return to worl\ Is a pressing matter which, when a strike Is unauthorized, Is 

worthy of swift action. Again, this Is comparilble to the requlr·ement that 

there be a risk of Irreparable harm before Injunctive rellaf Is granted. 

Under this comparison, It Is clear that. for alleged strike activity that 

has ceased, the urgent proceduns of O.R.C. §4\17.23 are no moN applicable 

than would be Injunctive restraint of actions that have been lllscontlnued 

111th no threat of re~umptlon. See ~ntol v. \l;IYtOn Malleable Iron Co .. 38 

N.E. 2d 100, 34 Ohio L. Abs. 495 <Ct. App., Montgomery 1941). 

The Employer argue~ that it continues to SP.1lK a determination pursuant 

to O.R.C. §4117.23 for two re~sons: to secure a ~tatement that the 

employees' action was unlawful and to prevent future similar occurrences. 

Although such a determination and deterrent eff~ct would be ava\ l,,ble were 

the employer to prevail In an unfair labor practice proceeding, the Employer 

contends that the Immediacy offered by O.R.C. §4117.23 would enhance the 

Impact of the message to employees that such job actions are not appropriate 

means of opposing employment decisions and that proper channels should be 

used. Hhlle, certainly, a~ Immediate determination as to the legality of 

any conduct Is desirable, our adjudicatory systems--both at SERB and In the 

courts--operate with great eKp~dlence only when the nee1 for eKtraordlnarlly 

rapid action Is apparent. Our holding today does not mean that O.R.C. 

§4111.23 procedures may be a·;olded whenever any 1trlke activity Is 

terminated before the Board acts. In Instances where H Is apparent that 

there Is a risk of re-occurrence. repeated action, or cont!nulng harassment 

through alleged strike activity, the processes of O.R.C. §41 :7.23 may, as 

with judicial Injunctive relief, remain available. 

As to redress available for the allegedly unlawful strll1e activity. th~ 

remedies possible under O.R.C. §4117.12 are significant ar.~ may be fashioned 

\n a way to achieve the de,errent effect sought by the Employer, If the 

unfair labor practice Is proven. 

An additional point a5 to the preferability of the unfair labor practice 

avenue Is apparent from the discussions of fact pre~cn\•j ourln9 the 

hearing. The Union argued that there was nothing to Indicate that the 

employees In question actu~lly had not been Ill. The Employer responded 

that the presence of Illegal strike activity Is clear frOfll the Improbability 

that all seven repairmen would bP Ill on the ~arne day ufter having recently 

expressed dissatisfaction with the selection of the foreman. The pa•lles 

agreed at hearing, ho11ever, that at least or.· and possibly two Individuals 

actually were Ill. Thus, substantial questk1S •~ to the circumstances and 

the presence of co11certed action must be addressed If the Board Is to 

properly determine the lcqallty of the Instant conduct. An unfair labor 

practice proceeding, unencumbered by a 72-hour time limit, provides the 

forum for a more upanslve examination of the facts and more extensive 

briefing and argument of the legal lssu~s. When true urgency Is a 
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crt ttca I factor, the 72-hour process and Its concomt tant $hort-cuts are 
essential. Hhen the need for urgency ts lost by cessation of t11e action, 
the balance weighs more heavily In favor of full, unhampered adjudicatory 
procedures. 

Ill. Conclusion 

The Request for De term! nat I on of UnauthorIzed Strl ke Is dl sml ssed or. the 
procedural grounds stated above. The Board does not reach the merits of the 
action. 

It Is so ordered. 

SHEEHAN, Chairman; DAVIS, VIce Chairman; and LATANE, Board Member. 
concur. 

~QuQ~,, 
WILLIAM P. SHEEHAN, CHAI"li'RM~A.;,.N----

l certify that this document was filed and a copy served upon each party 

on this ,.?7 :f day of ~v , 1989. 

0473B:JFD/jlb 

' I . 

____________________ , __________________ _ 
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