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The Employer and Loca) #100 have been parties to a
cerles of collective pargaining agreements, the
first of which became effoctive on July 1,

The current collective hargaining agreement between
the Employer and Local #10G became effective July 1.
1988, and extends through June 30, 1991, LA copy of
the collective bargatning agreement was filed with
the stipulations.]

The current collective pargaining agreement between
the Employer and Local #100 contains & clause
entitled "No Strikes Ur Hork Interruption” (Article
Xv, page 45) which, among other things, prohibits
all strikes as defined in O.R.C. §4117.01 during the
term of  the partles’ collective bargaining
agreeneut, This clause also subjects any employees
who participate tn proscribed strike activity to
disciplinary action provided that the Employer
complies with the procedures set forth 1in 0.R.C.
§4117.23.

The Employer's Maintenance Department is composed of
six subdivisions commonly knowr 35S tha Hardware
Department, Audio-Visual Department, Carpentry
Department, Electrical Department, paint Department
and Plymbing Department. tach of these subdivisions
contains a working foreman and several Local #100
bargaining unit members. The working foremen are
not members of the Local #100 pargatning unit, but
are separately represented Dy Local #778 of the Ohio
Assoc lation of Public Schiwn! Employees.

The present controversy tnvolves only those
pargaining unit mombers who WOrK {n the Maintenance
Department subdivivion known  as the Hardware
Department. The Hardware Department currently
consists of one working foreman and seven Local #100
bargaining unit members who work witain the Hardware
Repairman job classtfication. The seven Hardware
Repairmen are: Alvin Richards, Mark Gil' rt, Robert
Simpson, Jack Simpson, David p. Smith, David M.
smith and Alan Willard. [A copy of the current job
description for the Hargware Repalrman
classification was fileg with the stipulations.)

These seven Hardware Repairmen although working out
of the Employer's Maintenance Department building,
do not work together at a stngie job site throughout
the day, but rather perform work assignments at all
of the Empleyer’'s 60 buildings tnroughout the school
systam,

Over the past severa) months, a controversy has
existed between the Employer, Local #100, and
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Hardware Repairmen members working in the Hardware
Department ovar the selection of a new working
foreman for the Hardware Department. A vacancy was
created in this position n March 1389 due to the
retl: sent of the previous foreman, anf this being a
Civi., Service classified position, the rejulred
procedures for fiiling the vacancy have been in
progress for several months. Atl elo.i of the
Hardware Repairmen in the Hardware Department at
that time applied for the foreman’s position. Seven
of these eight took ihe promotional examination for
this position. The first three individuals
fnitially certified as eligible candidates for this
vacancy by the Civil Service Commission were Alvin
Richards, Mark Gllbert and Robert Simpson. One of
them (Alvin Richards) was later removed from the
eifgible list by the Commission’s Personnel
Director. Mr. Richards pursued an unsuccessful
appeal of that removal to the Civil Service
Commission. A further .appeal of Mr. Richards’
removal from the eligible Vist ¥s now pending in the
summit County Court of tommon Pleas. With the
removal of Mr. Richards from the eligible 1ist, the
Civil Service Commission certified an additiona!
etigible candidate for the foreman's position, Mr.
Robert Schutte, Jr. Based upon interviews of these
three candidates, Mr. Schutte was selected as the
new Hardware Department foreman, and he began his
duties in this position on Monday, October 23, 1989.

On Monday, October 23, 1989, all seven Hardware
Repairmen failed to report to work as scheduled.
A1l seven :alled in to indicate that they would not
be at work due to various types of 1illinesses. On
Tuesday, October 24, 1989, five of the seven
Hirdware Repairmen reported for work as scheduled,
the other two remaining off work for 3 sercnd day.
On Wednesday and Thursday, October 25 and 26, 1959,
all seven Hardware Repairmen reported to work.

During the morning hours of Monday, October 23,
1989, one of the Employer's Assistant
Superintendents, Mr. Brian Willlams, received a
telephone call from a tetevision reporter (Mr.
Kellyl employed by a local television station,
Tv-23,  HAKR. Mr. Kelly ndicated that his
television station had recelved an  anonimous
telephone call that morning indicating that some
sort of “protect" was in progress at the Employer's
Maintenance Department over the selection of a new
foreman. Mr. Kelly called Mr. WHlllams again later
in the day to ‘eguire further about the anonymously
reported "protest.”
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1. There are a total of 58 other Local #100 bargaining
unit members in the five other subdivisions of the
Malntenance ODepartment. Of these 58, three were
absent from work gye to 1llness on October 23, 1989,
and a fourth was absent for one-half of the day on
October 23, g8y, Two of the three full-day
absences on this date were Individuals who have beenr
off work due to long term personal ttlnesses.

12. At no time relevant hereto was a Notice of Intent to
Strike provided to the Employer by any individual o-
employee  organization as  required by O.R.C.
§4117.14¢0)¢2),

13. Following the fallure of the dardware Repairmen to
repert for work on Monday, October 23, 1989, the
Employer contacted and secured the dgreement angd
Cooperation of the President and Business Agent of
Local #100 to assist in seeking the return fo work
of the Hardware Repairmen. The offictals of Local
#100 had no prior knowledge of, nor did they
eéncourage the seven Hardware Repa!rmen to report off
work sick on October 23, 1989,

In an effort to streamline the hearing procedure to meet the pressing
deadline for Board action, the parties: representatives were permitteg at
hearing to proffer facts that would be proven, if necessary, through fylt
evidential proceedings,

I1. Issye

The alleged job action had ceased by October 25, 1989, one day prior to
hearing and 48  hoyrs prior to the dead]ine for decision under 0.R.C.
§4117.23. Thus, before determining whether the conduct. in question
constituted a strike within the meaning of Q.Rr.C. §4117.01(H), we must first
resolve the question of ¥hether the 72-hour procedures of Q.R.C. 84117 23
apply to alleged strike activity when the conduct at fssue has ceased.

L. Analysis

For the reasons that follow, we determine that the extraordinary
procedures and relief avalluble under 0.R.C. §4117 .23 apply only to live,
continuing conduct. Once the employees have returned to work, the urgency
for action is lost, and adequate redress and remedy for such action are then
avallable through unfalr labor practice proceedings. Accordingly, we are
not condoning allegedly Improper strike activity simply because it ceases
prior to the Board hearing: the Board will determine the lawfulness of such
employee actions but wilj do so through the more thorcugh, less frantic, ang
procedurally more complete unfadr labor practice process provided for in
0.R.C. §4117.12.
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The central values of O.R.C. §0117.23 rest in the obiigation of
employees to return to work after notice that their actlon s unlawful and
in the penalities applicable if they do not. The penalties are severe--
termination, deduction from wages of two davs' pay for each day the employee
remains on strike, and freezing of wages for one year--and leom as strong
persuasion for employees engaged in 1llegal strikes to resume their dutres.
These penalties become avallable to be imposed by the employer only after:
the Board determines the strike to be unlawful; the Employer so notifies the
striking employees: and the empioyees fail to return to work one day after
notification. Thus, the only remedy provided under O0.R.C. §4117.23 {s
contingent upon a failure to return to work; if the employees already nave
returned to their jobs, the remedy of §4117.23 is {rrelevant and, thus, the
procedure futile.

The processes of O.R.C. §4117.23 can be compared to equitable injunctive
actions in judicial proceedirys. Injunctive relief 1s an extraordinary
remedy avallable only when ccrtain conditions are met, including the threat
of irreparable harm and the absence of an adequate remedy at law.' HKhile
these factors are not par: of the preof of a case under O.R.C. §4117.23, the
comparison is useful when one considers that the purpose of O.R.C. §4117.23
is similar in concept to that of injunctive action.

'See, e.g., Section 7 of the Norris-lLaGuardia Act, 29 U.S.C §107,
which permits injunctive relief in labor disputes only If these facts are
shown:

(a) That unlawful acts have been threatened and will be
committed unless r2strzined or have been cowmmitted
and wll!l be continued unless restrained....

(b) That substantial and irreparable injury to
complainant's property will follow;

(c) That as to each item of relief granted greater
fnjury will be inflicted upon complainant by the
denial of reltef than wiil be inflicted wupon
defendants by the granting of rellef;

(d, That complainant has not adequate remedy at law, and

(e) That the public officers charged with the duty to
protect complainant's property are unable or
unwilling to furnish adequate protection.

Section 8 of Norris-LaGuardia, 29 U.S5.C. §108, imposes the additional
conditlons that the party seeking the injuction (usually an employer) must
have complied with legal obligations finvolved in the labor dispute and must
have made ‘"every reasonable effort to settle such dispute elther by
negotiation or with the aid of any avallable governmental machinery of
mediation or voluntary arbitration."
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In the case of an on-going strike, there are no otner Board processes
that promptly and adequately address the har of the continuing strike;
rapid action uncer 0.R.C. §a117.23 15 available and essential. This s
similar to the availability of Injunctive rplief only when there ts no
adequate remedy at la«. Moreover, the need to have striking employees
roturn to work s @ pressing matter which, when a strike is gnauthorized, is
worthy of swift action. hAgain, thig ts comparable to the requirement that
there be a Trisk of jrreparable harm pefore Injunctive reliof is granted.
Under this comparison, 1t ts clear that, for alleged strike activity that
has ceased, the uyrgent procedur2s of 0.R.C. §4117.23 are no more applicable
than would be injunctive restraint of actions that have been d1scontinued
with no threat of resumption. See Antol v. (ayton Malleable Iron Co.. 38
N.E. 26 100, 34 Onhio L. Abs. 495 (Ct. App.. Montgomery 1941).

The Employer argues that it continues to seek a getermination pursuant
to O.R.C. §4117.23 for two reasons: tO secure a ctatement that the
employees' action was unlawful and to prevent Future similar oCCurrences.
Although such @ Jetermination and deterrent effect would be availahle were
the employer to prevail in an unfair labor practice proceeding, the Employer
contends that the immediacy offered Dby 0.R.C. §4117.23 would enhance the
tmpact of the message o employees that such job actions are not appropriate
means of opposing employment decisions and that proper channels should be
used. HWhile, certainly, ar {mmediate determination as to the legality of
any conduct {s desirable, our adjudicatory systems—-both at SER ang in the
courts--operate with great expedience only when the neeqd for extraordinarily
rapid action 1s apparent. Our holding today does not mean that 0.R.C.
§a117.23 procegures may be avoided whenever any strike activity s
terminated before the Board acts. In instances where 1t is apparent that
there ts a risk of re-occurrence, repeated action, or continuing harassment
through alleged strike activity. the processes of 0.R.C. §4117.23 may, as
with judicial injunctive relief, remain avallable.

As to rvedress avaitable for the allegedly unlawful strike activity, the
remedles possible under 0.R.C. §4117.12 are significant and may be fashioned
tn a way to achieve the de.errent effect sought by the empioyer, If the
unfair labor practice s proven.

An additional point as to the preferability of the unfair labor practice
avenue 15 apparent from the discussions of fact presented guring the
hearing. The Union argued that there was notning to indicate that the
employees in question actually had not been 111, The Employer responded
that the presence of §1legal strike activity Vs clear from the ‘mprobabillity
that all seven repalirmen would be 111 on the same day sfter having recently
expressed dissatisfaction with the selection of the foreman. The par ties
agreed at hearing, however. that at least on: and possibly two individuals
actually were 111, Thus, substantial questicis as to the circumstances and
the presence of concerted action must be addressed if the Board s to
properly dgetermine the legaltity of the instant conduct. An unfalr labor
practice proceeding, unencumbered by @ 77-hour time 1imit, provides the
forum for a more expanstve examination of the facts and more extensive
priefing &nd argument of the legal 1ssues. When true urgency is a
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critical factor, the 72-hour process and its concomitant short-cuts are
essential. HWhen the need for urgency ts lost by cessation of the action,
the balance weighs more heavily in favor of full, unhampered adjudicatory
procedures.

3 111. Conclusion
The Request for Determination of Unauthorized Strike s dismissed on the
procedural grounds stated above. The Board does nof reach the merits of the
action.
It is so ordered.

SHEEMAN, Chalrman, DAVIS, Vice Chalrman; and LATANE, Board Member,

L Dl

WILLIAM P. SHEEHAN, CHAIRMAN

[ certify that this document was filed and a copy served upon each party

2L
on this A7 — day of Dpliders . 1985,

L. SPANSKI,

04738:JFD/J10
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