: 'STATE OF OHIO .
STATE EMPLOYMENT RELATIONS BOARD

S (M 89 -03 0

= In the Matter of
Tony Micolaci, et al.,
Charging Party,
v.
Fraternal Order of Police, Ohio Labor Council, Inc.,
Charged Party.
CASE NUMBER: 8B-ULP-08-0402

DISMISSAL OF UNFAIR LABOR PRACTICE CHARGE
{Opinion attached.}

Before Chairman Sheehan, Vice Chairman Davis, and Board Member Latané;
August 17, 1989,

Tony Nicolaci (Charging Party} has filed an unfair labor practice charge
against the Fraternal Order of Police, Ohic Labor Council, Inc. ({Charged
Party). The charge alleges that the Charged Party violated Ohio Revised
Code Sections 4117.11(B){1) and (6) by failing to fairly represent the court
service officers when negotfating a new contract with the Hamilton County
Sheriff,

’sursuant to Ohjo Revised Code Section 4117.12, the Board conducted an
investigation of this charge. For the reasons stated in the attached
opinion, incorporated by reference, the Board finds that there is no
probable cause to believe that the Charged Party has violated Ohio Revised
Code Section 4117.11. Accordingly, the charge is dismissed,

It is so directed,

SHEEHAN, Chairman; DAVIS, VYice Chairman; and LATANE, Board Member,

concur,
Ll il gats - Y s
. ) L

I certify that this document was filed and a copy served upon each party

and the representative of each party by certified mail!, return receipt

requested, on this /6’*'( day of “;70‘0).'?!!2 , 1989,
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STATE OF OHIO
STATE EMPLOYMENT RELATIONS BOARD

In the Matter of
Tony Nicolact, et al.,
- . Charging Party,
V.

fraternal Order of police,
Ohio Labor Council, Inc..

Charged Party.

CASE HUMBER: 88—ULP—OB-0402

pavis, Vice Chalirman:

I. Results OF nvestigation’

on August 10, 1988, Tony Nicolact (Charging party) filed an unfair lavbor
practice charge against the Fraternal order of Police, onio Labor Counctl,
Inc. ("Charged party" or “FOP"), the exclusive representative of a unit of
employees of the Hamilton County Sheriff ("Employer"?). The unfair 1abo¥
practice charge indicates that the Charging Party was attempting Yo file on
behalf of "all court service officers \ and 2" amd alleges that the FQP
viclated Ohio Revised Code ("0.R.C.™M §4117.II(B)(1) and (6) in e course
of collective bargaining negotlations by agreeing to variations in amounts
of , and eligibility for, pay increases for certain classifications. The
Charging Party contends that the fOP shou'td have sought equal, across-the-
poard percentage {ncreases for all employees in the unit. (unfatr Labor
practice Charge filed August 1988, addendum, Dage 4.)

pursuant to 0R.C. §MIT.02 ang Ohio Administrative Code Rule 4117-7-02,
the Investigation section of this agency conducted an inguliry regarding the

e e e et

"The information set forth nerein 1s gleaned from Ihe tnvestigation
conducted pursuant to 0.R.C. 54\17.12(3) and from the documents avatlable in
the related negotiation case, SERB Case No. 87-MED-09-0855.
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The entire issue 1s the percentage increasg submitted by
our negotiating board. It tis less for us than it is for
the Road Patrol and Detectives. It was one thing when
the county made such an offer, put for our negotiating
board to accept this theory 1is ludicrous. MHe are told
the reason for the split percentages ts because they
consider & patrolman’s job more dangerous than ours.

The court officers went on in their letter to guestion how danger can be
financially quantified. The court service officers asked that the FOP
“resubmit a proposal requesting percentage increase for all of us as you
have [for) the road patrol and investigation section."”

The FOP did not withdraw its preposal.  On August 15, 1988, the
conciliator issued his award. The conciliator noted that the Employer's
offer was approximately one-half percent below that of the fact finder, and
the FOP was about one-half or three-quarters of a percent above the fact
finder's. Concluding that the Empioyer had not shown that 1t could not
afford the FOP's ravised demands, the conctliator adopted the FOP's approach.

1. ANALYSIS

As this Board has noted in In _re Ohio Council B, American Federation of
State, Couniy and Municipal Employees, tocal 2313, SERB 89-029 (10-16-89)
("AFSCHME Local 2313"), issued this same date, an exclusive representative Is
accorded substantial deference in evaluating approaches  to  its
representational duties both at the bargaining table and in the grievance
procedure. A violation of O.R.C. §4117.11(B)(6) occurs only when the
union's accion is based upon arbitrariness, discrimination upon irrelevant
consideraticas, o bad faith.

The facts 1 AFSCME tocal 2313 deal with grievance processing. The
instant case raises the other common type of duty of fair representation
case: challenge to actlons taken in the course of bargaining. [Indeed, the
charge at hand presents an i1ustration of the Jatitude that must be given
exclusive representatives in the formulation and pursuit of bargaining
postures.

A union, of necessity. represents diverse interests. When conducting
bargaining, as noted by the U.S. Supreme Court in Stee'e /. Loulsville &
Nashville Railroad, 323 U.5. 192, 15 LRRM 708  (1944), an  eaclusive
representative functions much as a legislative hody doec. We have held that
a union must represent all employees fairly {without arbitrariness, bad
faith, or discrimination based wpon irretovant conslderations), but we also
have recognized the nature of the union's role as .eqotiator, effectively
addressed by the U.S. Supreme Court in yet another earty duty of Ffalr
representation case:

Any authority to negotiate derives its priacipal strength
from a delegation to the negotlators of a discretion to
make suwch concessions and accept such advantages as, in
the tight of all relevant considerations, they belleve
will best serve the interests of the parties represented.
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Inevitably differences arise in the manner and degree to
which the terms of any negotiated agreement affect
individual employees and classes of employees. The mere
existence of such differences does not make them
invalid. The complete satisfaction of ail who are
represented 1s hardly to be expected. A wide range of
reasonableness must be allowed a statutory bargaining
representative in serving the unit it represents, subject
always to complete good faith and honesty of purpese in
the exercise of its discretion.

Ford Motor Co. v. Huffman, 345 U.S. 330 at 338, 31 LRRM 2548 (1953).

In the instant action, the position taken by the FOP was far from
arbitrary. Rather, it was the product of legittmate balancing both of
interests within the unit and of the FOP's overail goals against the demands
of the Employer and the probable focus of the conciliator. There intttally
were efforts to achieve percentage Incveases equivalent for all
classifications in the unit. Hhen such efforts failed, the FOP turned to a
more "saleable™ approach of varying Increases, with diffarentials based upcn
job function and years of service. Both bases are entirely Tegitimate and
are within the wide range of discretion with which exclusive representatives
operate. Indeed, the Charging Party's letter to the FOP chief negotiator
illustrates the need for such broad discretion. The court service officers
ask: "Hho is going to determine what the doilar vatue is put on this degree
of danger?” They also questicn why patrol officers and detectives should be
paid the same, when, according to the court service officers, there Is less
danger in the wcrk of a detective than in that of a patrot officer. These
are the tvpes of questions with which an exciusive representative must be
given lat ‘ude to grapple. They are not easy questions, nor are they
subject to simple mathematical formulae or to certain, absolute answers.
They are, however, questions reserved to resolution by the exclusive
representative in negotiations with the employer. That those who beneflit
tess greatly from the outcome disagvee with the resolution does not diminish
the deference due the exclustve representative’s judgment,

There also is no indication of bad faith or Srrelevant discrimination in
the actione at fissue. In AFSCME Local 2312 we noted that the term
"discrimination” must bhe modified 1o specify discriminpation upon improper
(irrelevant or invigious) bases. The need for such limitation becomes
apparent in the fnstant case. Certainly, a form of discrimination occurred,
but it was permissible, duty-related discrimination;, pay scales were
adjusted for differenl positions, based upon job functions, related risk of
danger, senifority, and strategic conciliation tactics as determined by the
negotiating commitiee. This illustrates the point made by the Board in
AFSCME Local 2312, supra, at foolnote 15, and by the Supreme Court in Ford
Motor Co. V. hyffman, supra at 338; some employecs inevitably will be
treated differently than others, but if the difference is job-related, it is
permissible. Only dizcrimination based wpon  irrelevant, invidious
constderations 15 actionable.
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