D A T
Y W Y O W A

SIATE OF OWlO
STATE EMPLOMMERT RELAIOAS. BOARD 56N 89 -029

In the Hatter of
State Erployment Relattons Boarg,
Corplatnant,
angd

Ohio Counc!l &, American Federation of State, County
ang Munictpal Eaployees, (ocal 212,

Respondent .

CAST NUMBER: 86-uLP-05-0168
QPINION AND ORDER

Before Chat 'min Sheekan, Vice Chalrman Davis. and Board Member Latané:
September 23, 1988,

Davis, Vice Chairman:

I Facts’

This action began with g Charge by Evelyn Zemen ("Zemen™ or "Charging
Party") that her unit's exc'ysive representative, Ohio Counct) 8, American
Federation of SYtate, County zng Hunlcipal Employees, toral 2312 ("AFSCME™ or
"Unton™), committed an ynfale labor practice by failing to fairly represent
her in the pursuit of a grievance regarding ner rate of pay. The facts
relating to thig bssue, set forth fn the hearing officer's report
© (Incorporated heroin by reference). are summarized and supplemented below.

for nearly forty years, Crarging Party hass been employed by tne City of
Youngstown (“Employer” or "City") within the fire department's bureay of
Fire prevention. At 2!l times., she hes heig the pcsition of clerk/
stenographer. Her duties nave included typing, filing, ang other clerical
functions. In 1981, she acquireg primary responsibiitity for the fire
depactment s eaergency demolition program. (Flnging of Fact {"F.F.") No.
). Thus, in addition to her prior clerk/stenographer dutles, Zemen's Job
Involves these responiibilities:

‘References to the hearing officer's findings of fact, tn the
transcript, to exhibits or to other documentation on the record are intended
for convenience only and are not Intended to suggest that such references
are the sole support in the record for the facts stateq.
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in June 1985, Fortunato and lemen discussed the situation; Fortunato
advised Zemen that he felt her demolition duttes were related to her
position as clerk/stenographer. In the course of the discussion, Fortunato
raised his voice to lemen and said, "I can't seem © get 1t through that
blockhead of yours that this s relative work as required that you are
performing.” Zemen continued to insist that she was performing work outside
of her classification. (F.F. No. 3). In August 1985, in a conversation
with Delores McGuire, the Unfon's Secretary-Treasurer, lemen learned that
AFSCME had decided not to pursue a grievance regarding her rate of pay.

AFSCME agvised lemen that, pursuant to the terms of the new contract,
effective September 25, 1985. she should file a claim seeking compensation
for work performed outside of her c¢lassificatton. Zemen refused and
continued to demand a $5000 salary increase. (T. Vol. 111, pp. 67, 92-93.
and 125-126). lemen and McGuire spoke again 1in Januvary 1986 and more
thorgughly discussed the proposed grievance. As a result of this
discussion, the Union reconsidered its prior ceciston not to pursue the
grievance. On Januvary 17, 1986, a grievance was filed regarding Zemen's
contention that she was working out of her classification. AFSCME sought
compensation at the rate of $8.13 per hour for time spent Dy Zemen on tasks
outside of her job classification. (F.F. NO. 4. Zemen's regular rate of
pay for her clerk/stenographer posttion was $6.28 per hour. (T. vot. III,
n. 1980

Although the record does not reveal the extent of the research AFSCME
performed in determining the proper rate of compensation to seek for the
demolition work 1in question, 1t ts clear that Secretary-Treasurer McGuire
examined the duties of “monitoring spectalist” and concluded that those
duties most closely corresponded to Zemen's demolition-related dutles. The
record indicates that, while the duties were similar, the incumbent
monitoring specialist, Michael Damiano, performed on-site inspection work
while Zemen did none. Evidence was introduced that another city employee,
Steven Serednesky, performed demolition guties similar to Zemen's and was

compensated at $10.18 per hour. Serednesky, howevor, Wwas classified and
compensated as a “rehabilitation assistant,” the dutles of which did not
correspond in any way to demoiition duties. Thus, while Serednesky may have

performed duties more sim‘lar to those performed by Zewen, the
inapproprtateness of his classification rendered comparison unfruttful.
Hence, AFSCME used the classificatton of monitoring specialist and sought
the corresponging compensation rate of $8.13 (F.F. No. 5).

The grievance was pursued through Step 3. At Step 3, 9 meeting was held
with Zemen, AFSCME renresentatives, and the Fire Chief AFSCME
representatives argued to the Chief that Zemen should be pald $8..3 per hour
for demolition-related duties. lemen objected, contending that she should
recelve a higher rate. She referred to the Unton representatives as "a
punch of lilars" and suggested that they had taken bribes. Angry words were
exchanged between cemen and Fortunatd and, finally, Fortunato stated that
the grievance would stand “as is" (l.e., seeking $8.13 per hour} and ended
the meeting. (fF.F. No. 5).

On March 18, 1986, the Employer denied the grievance, thus concluding
Step 3 of the process. The next step under the procedure would have been
arbitration, but AFSCHME and the Employer reached a settlement of the
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grievance. The settiement Provided that Zemen would be paig $8.13 per hour
for  duties performed heyond  those of the clerks stenographer
classification. Zemen began recording time spent performing dutjes other
than those Properly within the scope of clerk/stenographer. Such settlement
aid  procedure were consistent with the provistons of the applicable
collective barga!ning agreement. (F.F. po. 6 and No, 8).

Zemen, dissatisfieqg with the settlement, requested f{n writing that
AFSCHE aursye another grievance. The Unton determined that it woulg not,

1987, a complaint was Yssyed alleging a-vioration of 0.R.C San7. 181
and (

I1. Anglysis
A Introduction

This Boarg has not Previously stateq the standarg to be employed 1{n
resolving complatnts alleging , breach of the duty of fajr reépresenta-
tfon,’ Hithout sych standards, the hearing officer in the instant action
had to wage through murky waters formed by the Multiplicity of analytical
approaches ysed by other Jurtsdictions. The hearlng officer, attempting to
reconcile the variety of approaches recommended that the Board dismisg the
complaint as to the handling of the January 1986 grievance pyt that the
Board fing , violation Fegarding AFSCME's conduct 1n dexling with the May
1985 document ang relateg Issues. The Respondent filed exceptions tg the
hearing officer's recommengations to which the Complainant responded .
AFSCME "also filed motions to reopen the record, to file reply brief, and
for orai argument. These motions have heen denled by the Boaryg.

In the analysts that follows, ¥e apply the Provisions of O.R.C.
§ 4117.11¢B) (6) in 2 way that shoylg elucidate the appropriate standarg for
assessing the duty of Fair representation.

—_—
‘In In re Wiltlams, Semp 85-059 (11-7-85), the Boarg addressed "ope

—

conditton that 7y not" a violatfon of the duty of fajr répresentation. The
Board stateq that ”disagreement between the arievor angd the unian does not
demonstrate Ber se. a violation of the duty.“" 14 date, this has peen the
Board's only precedent op the Jssue. The Board 1n Hilliams, supra, at 200,
noted that (¢)he cases coming to [the Board) have not yet posed ‘the Issues
necessary to develop a full concept of the duty of fair representation, "

The case at bar, together witn In re Nicolaci, SERs 89-030 (10-16-89), alsq
released today, go pose  fssugs appropriate for deve lopment of the

foundational concepts of the duty,




OPINION AHD ORDER
Case 85~ULP-05~0i88
Page 5§ nf 16

B. The fasics of Ohlo Law
0.R.C. § 4!17.!!(8)(6) makes f¢ an unfair labor Practice for ap employee
Organizatjon to "fay to fairiy Tépresent a1 employees §j a bargaining
unje. » Thig Provision fs an example of one of the outstanding
characteristics of 0.R.c Chapter 4117, Ohig's statutory barqaining SCheme :
s a comprehensive law, governing both employers and unlons, that fs, in
arge Part, the Synthests of th c
Preduceg by the Variety of Jurisdictions that have Preceded Ohic fp the
development of successfy) bargaining Programs

0.R.C. § 4ii7.ii(B)(5) reflects this Synthesis |, that ¢ codifieg the
wideiy Fecognized Concept that 4 “duty of falr representation" ts owey by an
exclusiye representative to an employees It reprosents Unde - fFederai
labor faws angd many COmparaple State

Statutor v reference b 5, rath s th resyit c law evolution
§ 417 ) « Nowever ds clarft to the (o cept by cieariy Specifyin

the duty ang & establishig that the breach of that g Y is 3 unfalr )apor

Practice Subj 0 resoltutign through vhe Procedures of R 7.2,

his simpiifies the Ohig System ong Spares Ohig'g unions' ang publie

employees from struggiing with the Procedurad Morass ang Common ay debates

that haye characterized the Concept |, Other Jurisdictions. especiaiiy the
ctor

‘The approach taken by the Ohio Genera) Assembiy €an pe Conpared to
that of the Canadian iegisiative bodies 1, Canadjap Merchant Service Gullg
and Gagnon, | R.C.s. 509 (1984) the Supreme Court of Canaga, after
summarizing the €/0lution of the duty of fair representation withip the

S, stateg.

But Canadian iegisiatures have not wajteq for the evolution
f common law Principle to run fts course, Instead. they

Labour Relations Boarg which is responsip)e for the
remainder of the iegisiation.

Id. atr 519,
“See, e g Mirenda fye) Co., lInc., 149 Nk g LRRM 15p4 (1962)
£0f. denieg, 3¢ F. 20177 &3 LRRM2715 (24 Clr-Ct. agp. '963); Loca] 12,
Rubber HorkgLLSGmdzeg_r Tire & Rybber Co.), 150 NLRB 312,755 LARM 73532
(1954 enf d.,"368 F, g 12, 63 1AM 739% 5th Cir. ¢t App. 1966). cert.
denied, 3gg 5. 837, 66 LRRM 2306 (1967); 4.4 Denver Stereoty ers Y. NLRB,

623 F gy 134, 104 LRRM 2654 C(10th ctp Ct. App, 1980)
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complexities caused by a multiplicity of fora,® and of confusion as to the
procedures to be applied In such cases.’ Of necessity, however, the
wording of 0.R.C. § 4117.11(B)(6) is simplistic, stating only that no unfon
shall "fall to fairly represent all employees" in tke unit It represents.
The statute does not specify what constitutes falir representation. Mence,
this Board Is left with the task of identifylng what type of cond.ct by an
employee organization--or lack of conduct--1s a breach of 1ts duty.

The Board has frequently stated that where the Ohlc statute uses terms
comparable to those used in other jurisdictions, the Board will examine and
consider the precedents of those jurisdictions tor their instructive value.
Of course, the Board will not be bound by such precedents. In re Cleveland
City School Dist. Bd. of &d., SERB B5-003 (2-1-85) at 28 and 29; In re Mac
River-Green Local Bd. of Ed., SERB 86-029 (7-31-86) at 303: and In re City
of MKWauseon, SERB 88-019 at 3-114 (12-23-88). In the case of fair
representation, there may be a legitimate question as to whether the
prevalling precedent under the federal law (to the extent it can be
ascertained) is of any guidance. As one commentator has sald, "the United
States Supreme Court has spoken with such ‘mpenetrable ambiquity that the
federal courts, which bear the brunt of constiuing the nature and scope of
the duty, are understandably in disagreement as to what the law i15." B.

haron, "The Duty of Fair Representation: An Overview," in the Duty of Fair

*Under federa! labor statutes one note. schotar has summarized the
Judicial jurisdictional possibilities in the private sector as follows:

Since the employees are asserting a federal right arising
under a law regulating commerce, the action may be brought
In a federal district court without diversity of citizen-
ship, and regardless of the amount in controversy.
Alternatively, the employees may sue fn a state court of
general! jJurisdiction and take any federal question to the
Supreme Court of the Untted States, elther by certiorarl or
in appropriate cases by appeal.

Cox, Duty of Fair Representatton, 2 Vi1, L. Rev. 151 at 176 (1957,  This
commentary, of course, omits the possibility of Nationa) Labor Relations
Board ("NLRB"} jurisdiction, since the article was written prior to the
development of the unfatr labor practice approach to duty cases. See
footnote i1, infra. In contrast, this Board, by virtue of O.R.C.
§ 4117.11(BY(6) and § 4317.12¢A), has exclusive original jurisdiction of
duty of falr representation challenges. Gray v. City of Toledo, 1987 SERB
4-86, Case No. L-86-113 (6th Dist. Ct. App., Lucas Cty., 5-15-87),

'For example, debate fn the private sector continues as to whether
there is a right to a trial by jury In cases alleging a breach of the duty
of fair representation. Cf. Quinn_v. DiGlultian, 739 F. 2d 637, 116 LRRM
3321 (0.C. Cir. Ct. App. 1984), with Deringer v. Columbla Transportation,
866 F. 2d 859, 130 LRRM 245) (&th cir. Ct. App. 1989), and Roscello v.
Southwest Afriines Co., 726 F. 2d 217, 119 LRRM 3372 (5th Cir. Ct. App.

1984), rehearing denled, 732 F.2d 941 (1984).

'
|

‘o
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when 1t acknowledged 1In Steele that the functlon of an exclrsive
representattve Is "not unllke that of a legislature"; the exercise of an
exclusive representztive's powers may adversely affect some of its
constitvency but, as with a legislative body, the powver %o produce such
rasults is not absolute. There must be checks to ensure that a wonton is
adequately and properly protecting all whom it represents. The Court
elaborated that "“... the statutory representative of a craft Is [not] barred
from making contracts which may have unfavorable effects on some members of
the craft represented" but that such results may not be based upon
"frrelevant and invicious" considerations, Id. at 203. In Steele, such an
improper consideration was one of race; the senfority system negotlated by
the union was discriminatory against black employees.

Several years after Steele, the Supreme Court in Ford Motor Co. v.
Huffman, 345 U.S. 330, 31 LRRM 2548 (1953), addressed the duty of falr
representation as applied under the National Labor Relations Act, 29 U.S.C.
§§ 15) et seq.'® The Ccurt stated that exclusive representatives’
“statutury oblitgattor [under Section 9 of the National Labor Relations Act)
to represent all members of an appropriate unit requires them to make an
honest effort to serve the interests of all of those members, without
hostil!ty to any." Ford Motor Co. v. Huffman, supra. at 337. The Court
went on to explain:

The bargaining representative, whoever 1t may be, s
responsible  to, and owes complete loyalty to, the
interests of all whom it represents.... Inevitably
differences arise in the manner and deqgree to which the
terms of any negotiated agreement affect individual
employees and classes of employees. The mere existence
of such differences does not make them invalid. The
complete satisfaction of all who are represented 1Is
hardly to be expected. A wide range of reasonableness

'“Issued the same day 1s Steete was The MWallace Corp. v. MNLRB. 323
U.5. 248, 15 LRRM 697 (1944), In which the Court did address the existence
of the duty of falr representation under the KLRA, stating that:

ftlhe dutles of a bargaining agent selected under the terams
of the Act extend beyond the mere representation of the
interests of 1ts own members. By 1ts selection as
bargaining representative, It has become the agent of all
the employees, charged with the responsibility of
representing their interests falrly and impartially.
Otnerwise, employees who are not members of a selected
Unton at the time 1t is chosen by the majority would be
left without adequate representatlon.

This statement, however, was not central to the action and, because the
Issue In the case was not the union's action but the employer's unlawful
domination of an In-house wunion, the statement constitutes dicta.
Therefore, Ford s generally regarded as the fivst case in which the Court
dealt squarely with the issue.
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must be allowed a statutory bargaining representative tn
serving the wunit it represents, subject always to
complete good fatth and honesty of purpose 1In the
exercite of discretion.

Ford Motor Co. v. Huffman, supra, at 338.'"" After Huffman came Humphre
v. Moore, 375 U.S. 335, 55 (RRM 203! (1964), and then Vaca v. Sipes, 386

U.5. 171, 64 LRRM 2369 (1967}, considered the Court's leading pronouncement
on the {ssye.

in Vaca, the Court dealt not with allegations veqarding the product-of-
bargaining, but, rather. with the processing of a grievance and the union's
decision that it would not pursue a grievance to arbitration. In
determining that the union had aot breached 1ts duty, the Court offered an
analysis of the process of tollective bargaining and contract administration
and adopted as the applicable standard the now-ubiquitous duty-of -fair-
representation linchpin: arbitrariness. The oft-quoted language from Vaca
fs:  “a breach of the statutory duty of fair representation occurs only when
a union's conduct toward a memper of the collective bargaining unit 13
arbitrary, discriminatory, or in bad faith " ld. at 207.

This pronouncement then set in motion years of ricl?ation over the
questicn of what constitutes arbitrariness and/or bad fatth, '

"'Ten years after the Supreme Court established the existence of the
duty under the NLRA, the NLRB entered the picture through Miranda Fuel Co.,
140 NLRB 181, 51 LRRM 1584 (1962), enf. denied, 326 F. 29 172, 54 LRRM 2715
(2d Cir. 1963), in which it concluded that a union's breach of the duty
constituted an unfaiv labor practice under 29 U.S.C. § 153(bX(1). The MLRB
declared this standarg: employees have a right "to be free from unfalr or
irrelevant or invidious treatment by their exclusive bargaining aagent In
matters affecting their employment.” Id. at 189.

""Consider, for example, the following selection of cases from
different jJurtsdictlens, each of which resulted in the particular court
rendering a varlation in interpretaticn of the Vaca test: Barr v. United
Parcel Service, 868 F.20 36, 130 LRRM 2593 (2d Cir. Ct. Ap. 1989), Deringer
v. Columbla Transportation, 866 f.2d 859, 130 LRRM 2451 (6th Cir. Ct. Ap.
1989); Dober v. Roadway Express. 707 F. 2d 292, 113 LRRM 2594 (7th Cir. Ct.
App. 1€33); Medlin v, Boeling Vertol Co.. 620 F. 24 957, 104 LRRM 2247 (3rd
Cir. Ct. App. 79800 Smith v. Husoman Refrigeration Co., €19 F. 24 1229, 103
LRRM 2321 (8th Cir. Ct. App. 1980), cert. den., 449 U.S. 839, 105 LRRM 2657
(1980); Prince v. Southern Pac!fic Transportation Co., 586 F. 24 750, 100
LRRM 2671 (9th Cir. Ct. App. 1978); Whiteen v. Anchor Motor Freight, 521 F.
2d 1335, 90 LRRM ?16) (6th Cir. Ct. App. 1978), cert. den. 425 U S. 981, 94
LRRM 2201  (1976); Fiqueroa de Arroya v. Sindlieato de trabajadores
Packinghouse, 425 7. 2d 281, 74 LRRW 2028 (st Cir. Ct. App.J, cert. den.,
400 U.S. 877, 75 LRRM 2455 (1970), reh. den., 400 U.S. 953 (i970), reh. den.
again, 401 U.S. 926 (1971); Coleman v. Outboard Marine Corp., 285 N.W. 2d
631, 103 LRRM 2455 (Wisc. Sp. CP. 1979), Goolsby v. City of Detroit, 358

N.K.2d 856, 120 LRRM 3235 (Mich. Sup. Ct. 1984).
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In this Boarg's quest to provide an analysis that offers unions and
employees Some guidance for future conduct, conslderation has been glven to
the wisdom of treating new, MOFe precise terminology te define "fair
representation, * Such efforts, however, are counter-productive for twp
réasons: (1) there s 1ttle meriy to adding fyrther to the current Jumble
of ambiguoys adjectives useod to delineate the nature of the duty, and (2)
because the determination of most duty of fair representation cases turng
upon the facts, a more definitive term!nology ts not readtiy dpparent,
While we cannot tmprove upon existing ardlyses, we are fortunate that under
Ohto law only one forym for original application of the duty exists. Hence
the parties wil) be faced with only this Boarg's Interpretation of
arbitrarinesg "2 He thus endeavor to  elaborate Upon the meaning of
"arbltrary," "dlscrimlnatcry,” and "“fn bad Fafth »

The evaluation of Cases aHeging L unien's preach of its duty to fairly
represent 3} employees mygt be groundeq In a pragmatic understandlng of
labor relations. At the local level, , union is the Product of  the
workforce {¢ represents. ¢ derives both ite strength ang fts Hmitations
from the Constityent employees . Often, basic representational activities..
both in terms of bargalnlng Preparation ang contract adminlstration--are
handleg by Jay Co-workers rather than professiona) labor relations
representatives . This 15 poth wise and economicatl. The quality of ang
access o representation are  enhanced because on-site CO-workers are
Immediatefy available, have first-hang understanding of workplace Issues,
have peen chosen dlrectly by the members, ang are readlly recognizaple by
and accountable to the employees . Such on-site representation also g
flnanclally essentfal: ¢ a4 union were L0 provide full-time professicng|
staff memiers tn sérvice ali unit needs, the expense of  such personneg)
demands woy g have to pa met through Potentlally prohibitive Increases ip
fues ang fair share fees, Thus | for eniirely tegitimate and  systemic
reasens. much of the work of employee Orgarization |g performeg by lay
persons .

Indeed, some employee organizattons that are properly formag and fylly
functioning under 0.8, § 4117.01¢p) are staffeqg entirely by lay persons:
many "independent " enployee organtzations have no afflliation with statewide
or natfonwige umbrella Organizations. Hhile a urlon  shoyld attempt to
ensure proper traintng ang guidance for Its staff apg Its locally-elected
Officers, , unior. ' performance must e viewed with a4 realistic
understanding that meny Matters are handleg not by professlonal. Full-time
personnel pyt by Individyals whose éxpertise 5 {p the tatks of their
employment rather than jp the Figld of labor relations

T —— TTTTe——

“*This, of tourse, s paseq upon the Presumption thay Ohto courts will
tonduct review under Q.R.C. § 4117.13 In a2 manner onsistent wjth the
concept of administratiye expertise. nggjlg_ljy__icrlmnl Dist. v, SERB, 40
Ohlo St. 34 257, 1989 Sfpg 4-2 3t 4-3 ang 4-4 (1938) T B

14
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Rlso essential to the analysis of the duty is an understanding that the
concept of “representation,” in this instance, 1s nol the equivalent of
"legal representation® which, in general, prescribes zealous advocacy of the
cHent's lawfuyl position regardless of the representative's perceptian of
the merits. see Code of Professional Responsibitity, Canon 7 and fC 7-4 and
7-5 (as adopted 0y the Supreme Court of Ohto, 10-5-70). Rather, the union’s
representative duty tnvolves balancing the interests of a diverse qroup.
This balancing occurs most often 1n bargaining, as noted by the Supreme
Court in Steele, but It also may be a tegitimate concern In resolving
grievances and other contract administration issues. Glven thisg essenttal
component of an exclusive representative’s functton, flexibility ang
deference must be accorded thz wnion 1n itg efforts to seek benefits ang
enforcement for the unit as a whole, even though the desires of individual
employees or groups of employees within the untt may go unfulfliiled.

The foregoing practical considerations form the foundation for our
determination of whether a union's action fs "arbitrary.” Ip making such an
assessment, this Board will look tc the union's reason for its action or
fnaction. I[s there a rational basis for the union's position? If there s,
the action s not arbttrary. We accord the unfon great deference in
evaluating approaches to bargaining ang contract enforcement. Exclusive
representatives must be able to form, evaluate, ang pursiue strategles for
bargaining and contract enforcement. [n fntevpreting and pursulng contract
rights, unions myst have leeway to assess and allow for ramifications and
merits. Thus, a union's reason for a given approach will be examined not
for its wisdom, for we Cannot second-guess a unfon on 1ts assessment of
merit, but to determine merely whether the raason Is rational .

If there are no apparent factors that show legitimate reason for a

unfon’s approach to an issuve, the Board wil} not automatically assume
arbitrariness, Rather, we will look to evidence of improper motive: bpad

"“In Vaca v. s es, the trial court had examined the yltimate merits
of the grievance that was at 1ssue, concluding, contiary to the union's
assessment, that the grievants could have succeeded had the matter been
taken to arbitration. The Supreme Court rejected this approach and
explained the folly of an adjudicator’'s efforts to assess success or fallure
of a grievance:

the standarg applied here by the Missour! supreme
Court cannot be sustatned. For 1f 4 unton's decision
that a particular grievance lacks suffictent merit to
Justify arbitration would constitute 3 breach of the duty
of fair representation because 3 Judge or Jury tater
found the grievance meritorious, the union's Incentive to
settle such grievances short of arbitration would pe
serfously reduced. The dampening effect on the entire
grievance procedure of this reduction of the wunion's
freedom to settle clatms in good faith wouid surely pe
substantial.

1d. at 19).
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faith or discriminatory intent. An element of Intent must be present; It
may be evinced by giscrimination based upon an irrelevant and invidious
consideration,'® or 1t may be indicated by hostile action OF malicious
dishonesty--1.e., bad faith. In the absence of such intent, {f there 1§ nO
rational basis for the action, arbitrariness will be found only 1f the
conduct 15 50O aegregious 4as to be beyond the pounds ¢«f honest mistake OF
misjudgment. ' *

£. Application Of Q.R.C. § 4117.11(8)(6) To The Case Al Bar

The allegations that AFSCME breached O.R.C. § 4117.11(B)(b) can be
divided inta three component issues: the handling of the May 15, 1985,
document; the hancling and settlement of the January 17, 1986, grievance,
and the refusd) to pursue an additiona! grievance as requested in May 1986.

ip evaluating AFSCML s acttons in these matters. the funcamental inguiry
in each instance 1s whether AFSCML had a rationa'! basis for the actions

'S{n the interest of precision, we specify that discrimination must be
pbased wupon trcelevant considerations. while the term “dgiscrimination,”
standing alone, has COmé te imply giscrimination on improper bases, greater
specification of the term s necessary here because, ‘n the CCurse of
negotiations or grisvance settlement, certain amplovees way come away with
lesser results than others in the unit. This tnevitabie result of palancing
and bargaining could be labeled "giscriminatory,” even though the
discrimination may be the result of innoguous Or duty-related distribution
of resouries OF restrictions. Thus, we specify that ¢iscrimination
yiolative of O.R.C. § a117.11(B)(6> 15 limitec to that based wupon invidious
considerations that are frrelevant to the work performed. This approach 1§
reflective of language yced by the Supreme Court in §gggjg_x;_ggqj§gilng§
Nashville Railroad, 323 U.S. 192, !5 LRRM 708 (1944) {(discrimination based
ppon lrrelevant and invidious considerations such o5 race prohtbited) and by
the NLRB fn Miranda Fue) Co., 140 WLRB 181, 5) LRRM 1584 (1962), enf.
dented, 326 T. 2d 172, §4 LRRM 2715 (2d Cir. Ct. App. 1963{"iahor
organizations are prohibited from taking action against any empioyee upon
constdorations  or classifications which are irreYevant, invidious oOF
ynfair.").

1$Applying this standard to the case at bhar, we findg--for reasonsy to
he daveloped below--AFSCME's conduct was adequately supported by rational
bases. Future cases will present fact patterns through which the foard may
elasorate on specific types of actions which, measured by the standard
articulated herein, are or are not breaches of the duty. We do not engage
in surh elaboration today, for only the facts of the instant rase are before
ge, and attempts to give examples wonld be presumptive and could poilute Qur
atteapt to present 2 straight-forward standard. 1t 1s syggested, however,
that 'n considering the obligations and potenttial 11abi ity under these
standards, employee organizations also should remember that even if an act
nr oatssion may not constitute a violation of O.R.C. § 4117.11(8)(6), recald
or veplacement through the electoral process 1s ancther avenue available to
dissatisfled employees. 0.R.C. § 4117.07.
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taken. As g elaborated below, 1In each case AFSCME did have rationai
reasonc for ity actions. Moreover, there is no evidence in any of the three
tnstances that there was any bazd faith or ¢giscriminatory intent.

i. The May 15, '985. Document

The actions regarding the Charging Party's first attempt to pursue hed
grievance mu3t be examined against the backdrop of AFSCME's other actiuns.
in December 1984, AFSCME officers became aware of the Charging Party's
sitvation. A )isting of duties was requested, but Zemon did not comply withn
that request until May 15, '985. In tre tnterim, AFSCME investigated and
con;idered Jeren's sttuation, ultimateiy deciding to pursue negotiations for
a substantial annual salary lIncrease that would serve a5 an “inegutity
atjustment.” This was what AFSCHE helieved Zemen wanced. In the course of
negotiations with the City, the Union found 1t necessary to switch tactics,
ang it then sought to obtaln a grouping of lassifications that gave lemen
an increase significantly larger than the avevage gxplnyge ‘nirease.

Although AFSCME decided not to pursue the May 1%, V985, grievance, they
had a ratonal basis for the decision: the Unior was 'n tie process of
a‘tempting to achieve the desired result at the bargaining table.  That
AFGCME was unable to win precisely what the Charging Party winted 13 not
relevant. The critical factor is that AFSCME  pursucd resalution of the
problem in a rational way. The Union’s judgment in this matter fis entitled
to zeference.

while there 15 evidence fin the record that harsh worgs were eschanged
botween Zemen and the local president, the exchange 1s nol ‘ndicative of
hostile or bad falth motivation. The comment made Uy the president of Local
2317 does not taint AFSCML's deci.ion-making. There is no indicetion tnat
AFSCME's approaci: to the grievance was based upon hostility toward lemen.
Strained peryonal relationships or even open cortentiousness between ar
employee and union offlicers will not support a finding of bad faith {f the
unfon's justification for t¢s action s leg'timate and rational. [ndeed,
the mere fact that an individual employee may not be able to attain what he
or she seeks often can spark tense moments between a frustrated emplovee and
the union. Similarly, an emp.oyee's ir .:stenie upon a glven approach that
¥s contrary to the union’s strategy mdy produce friction. Such were the
circumstances in the instant case. Frustration on both sides rreated a
volatile atmosphere. The president’s harsh words {(and Zemen's subsequent
verbal attack on AFSCHE) were symptomatic of the stratn and do not
constitute evidence of bad faith. A breach of the duty will not bec found
simply oecause tempers flared.

In addition, the lLocal pres:dent's comments were made at a time when the
Union was actively pursuing lemen's goal through the avenue of
negotlations. Khile the local president may have been mistaken 1n his
expressed assessment that all of her dutles were within the scope of
¢lzrk/stenographer, the critical factor j¢ that adjustment of the matter was
being pursued by the AFSCME staff representative in bargaining. Indeed,
altha:gh the desired $5000 Increase was not obtained, lemen benefited

i
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substantially from AFSCHE's  Dbargaining efforts and from the union's
subsequent actions.

AFSCME's goo0 faith in this matter is fyrther 11 Jstratee by 1ts action
regarding the next issue--subsequent pursult of the grievance in responte 10
Zeren's cortinued dissatisfaction. '’

2. January 1986 Grievance

The grievange that AFSCME initiated o seactivated on January 17, 1986,
sought compensation for tice that lemer spent performing work beyond her
clerk/stenographer duties.  AFSCHE atterpted 4o obtais payment for such
tasks at the rate of $8.73 per hour. This wds the rate of pay associated
with the classification that AFSOHE fourd to De mast appropriate for the
duties at lssue.

Coowylainant and Charging Party ar¢ critica' of -he Jnicn's investigatory
efforts in pursuing this grievance The recc-3 shows, however, tnat
reasonable inquiry was made and a vational positior ~ds taken and pursued Dy
AFSCHE . lemen ang Lcemplainant  contended  that the Unign should have
conducted a more rigorous investigation or shoald rave reached a gifferent
conclusion as to tne appropriale «lassification “nere 1y, however, ample
evidence of reasonsd decision-making by the Union. AFSCME pursued adequate
efforts to assess the grievance and made a legtcal _udgrent In seehing $8.13
per hour--the pa; scale for the classificaticn of monitoring spectalist.
The Complainant has argued trat the fngividual performing dutles most
similar to lemen's was comuensated  at $10.18 per hour, but the record
fndicates that this eapioyee was misclassified as & rehabilitation
assistant.  HWhile the fipgividsai holding the position of vehabilitation
assistant may nhave performed tasks more similar to lemen's gemoltiion
program functlons, the classification and, hence, the pay scale g¢gly not
correspond to the dutles at dosve

""Complatnant contends that this actior constitytes an admission or
acknowledgment Dy AFSCME  that it intttally should have processad the
grievance in HMay 1985, Such a conclusion would create & dangerous
procedent. 4 union must have the flexibility to pursue lts chosen strategy
for resclution of a problem, ang 1t myst not be penaltzed for subsequent
efforts to accommodate an employee’s destres. To construe additional
efforts or a change in strategy a< an admission would inhib't unions from
exercising their discretion, from pursuing creattve, potentially more
productive avenues of resclution, or from reassessing initial judgmerts and
chosen causes.

‘scuch  close  exambnation  of  AFSCME's  reasoning  peihaps is
unniecessary. The Union's efforts and decisions had a rational basls. under
the standards articulated herein, further inquiry into the reasoning wnuld
be unnecessary. The above points are acded, however, to further 11lustrate
the reasonaileness and good faith effort of tne union.

\4
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L1, CONCLUSION

For the reasons stated, the Board concludes that AFSCME did not, at any
time 1tn the case at fissue, violate O.R.C. § 41170081 or (6).
Accordingly, the Board adopts the Hearing Officer's statement of admissions,
stipulations, findings of fact. and conclusions of law ) through 5; rejects
conclusion of law No. 6; and dismisses the complaint.'®

It is so ordered.

SHEEHAN, Chafrman, and DAVIS, Vice Chairman, concur. LATANE, Board
Member, dissents.

-

You are hereby notified that—3n appeal(_may be perfected, pursuant to
Ohto Revised Code Section 4117.13(D), by filing a notice of appeal with the
Board at 65 East State Street, 12th Floor, Columbus, Ohito 43215-4213, and
common pleas court in the county where the unfair labor practice in question
was alleged to have beei engaged in, or where the person resides or
transacts business, within fifteen days after the mailing of the Board's
directive.

I certify that thts document was filed and a copy served upon each party

on this _ b~ sayof  OetoBt , 1989,

CYNTHIA L

'AFSCME takes exception to the hearing officer's treatment of
Ohio Council B, AFSCME and AFSCME Local 2312 as being equally responsible
for the conduct at tssue. (Respondent's Exceptions, filed July 18, 1988, p.
15.) The hearing officer made this recommendation after concluding that a
violation had occurred in the handling of the May 15, 1985, document.
(Hearing Officer's Report, p. 12, footnote §.) Because the Board has found
that no unfalr labor practice was comnitted, the question of jolnt liability
need not be addressed. The Board makes no finding as to the relatlionship
between Ohfo Council 8 and Local 2312 or as to one entity's responsibility
for the actions of the other. The use of general references to "AFSCME"
throughout this opinton rather than specific designations of “Ohio Council
8" or "Local 2312" 1s for ease of reading and is not to be construed as any
Indication of a substantive Judgment on this 1ssue.

04578:JFD/§1b:10/16/89:f
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