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Davis, Vlci Chairman· 

I. faill' 

lh!s acthm began wl H• ~ chuge by Evelyn Zemen <"Zemen" or "Charging Party") that her unit's e•r.'uslve representative, Ohio Council 8. American federation of State. Count; ~nd Municipal [mploy~es, Lora! 2312 <"AFSCME" or "Union">. CO!'Ir,ltted an unfair labor practice by falling to fairly represent ner In the pursuit of a gr\evance regarding :1er rate of pay. The fdcts relating to thl; lnue. set forth In the hearing officer's report <Incorporated h~re!o by reference>. are summarized and supplemented below. 
for near!~ forty years, (r.arglng Party hds been employed by tnt City of Youngstown <"Employer" or "City"> .. !thin the fire department's bureau of fire prevention. At all tlrr.es. she h•s helo the pcs 1 ttcn of cler~/ stenographer. Her duties nave Included typing, filing. and other clerical functions. In 1961, 1he dcqutreo prlmHy responsibility for the fire depa.-tment's ~,.,ergency derrol'tlon program. <Finding of Fact ("F.F."J No. IJ. Tl!us, In addition to her pr:or clerUstenogr,Jpher duties, Zemen's job Involves these respon; 1 bill t les: 

'References to the hP.arlng officer's flndlnys of fan, tn the transcript, to e•hlbl ts or to other documentation on the record are Intended for convenience only and are not Intended to suggest that suLh references are t~e Jole support lr the record for the facts stlted. 
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In June 1985, Fortunato and Zemen discussed the situation; Fortunato 

advised Zemen that he felt her demolition duties were related to her 

position as clerk/stenographer. In the course of the discussion, Fortunato 

raised his voice to Zemen and said, "I can't seem ' get It through that 

blockhead of yours that this Is relative work u required that you are 

performing. ·• Zemen contlnlled to Insist that shP. was performing work outside 

of her cluslflcatlon. <F.f. No.3>. In August 1985, In a conversation 

with Delores McGuire, the Union's Secretary-Treasurer. Zemen learned that 

AFSCME had dec lded not to pursue a yrlevance regarding her rate of pay. 

AFSCME aav I sed Zemen that, pursuant to the terms of the new contract. 

effective September 25. 1985. she should file a claim 1ee~lng compensation 

for work performed outside of her classification. Zemen refused and 

continued to demand a $5000 salary Increase. <T. Vol. Ill, pp. 67, 92-93, 

and 125-126>. Zemen and McGuire spoke again In January 1986 and more 

thoroughly dlscu~sed the proposed grievance. AI a result of this 

diScussion, the Union reconsidered Its prior ceclslon not to punue the 

grievance. On Januar.v 17, 1986. a grievance was filed regarding Zemen's 

contention that she was working out of her clas~lflcatlon. AFSCME sought 

compens,ltlon at the rate of $8.13 per hour for time spent by Zemen on t~s.ks 

outside of her job closslflcatlon. <F.F. No. 4i. Zemen's regular rate cf 

pay for .~er clerk/stenographer position was $6.28 pe; hour. <T. Vol. 111, 

p. 198.) 

Although the record does not reveal the e.rent of the research AFSCME 

performed In determining the proper rate of compensation to seek f0r the 

demolition work In question, It Is clear that Secretary-Treasurer McGuire 

eKamlned the duties of "monitoring specialist" and concluded that those 

duties most closely corresponded to Z~men's demolition-related duties. The 

record Indicates that, while the duties were similar, the Incumbent 

monitoring sp~cla\lst, Michael Damiano, perfo,·med on-site Inspection work 

while Zemen did none. Evidence was Introduced that another city employee. 

Steven Serednes~.y. performed demolition duties similar to Zemen's and was 

compensated at $10.18 per hour. Serednesky, however, Wll cla~slfled and 

compensated as a "rehabilitation assistant," the duties of which did not 

correspond In any way to d~molltlon dutle~. ihus, while Serednesky may have 

performed duties more slm'lar to those perforr'led by Zemen, the 

Inappropriateness of his ciass\flcatlon rendered compMison unfruitful. 

flence, A~SCME used the classlflcatlo•, of monitoring specialist and so•Jght 

the corresponding compensation rate of $8.13 <F.F. No. 5>. 

The grievance was pursued through Step 3. At Step 3, a me~tlng was held 

with Zemen, AFSCME renresentatlves, and the Fire Chief AFSCME 

representatives argued to the Chief that Zemen should be paid $8. ,3 per hour 

for demolition-related duties. Zemen obje.:ted, contending that she should 

receive a higher rate. She referred to the Union representatives as "a 

bunch of liars'' and suggested that they had taken bribes. Angry words were 

exchanged between i:emen and Fortunato &nd, finally, Fortunato stated that 

the grievance would stand "as Is" <I.e .. seeking $8.13 p~r hour) and ended 

the meet I ng. < F . r . No. 5 l . 

On March 18, 1986, the Employer denied the grievance, thus concl•Jdlng 

Step 3 of the process. The ne~t step under the procedure would have been 

arbitration, but AFSCME and the Employer reached a settlement of tl.e 
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grievance. The settlement provided that Zemen would be paid $8.13 per hour 
for duties performed beyond those of the clerk/ stenographer 
classification. Zemen began recording time spent performing duties other 
than those properly within the scope of clerk/stenographer. Such settlement 
~nd protedure were consistent with the provisions of the applicable 
collective bargaining agreement. (f.f. No.6 and No.8). Zemen, dissatisfied with the settlement, requested In writing that 

AFSCHE pursue another grievance. The Union determined that lt would not, 
and Zemen then filed the unfair labor practice chargf that gave rise to this 
action. <F.f. flo. 7>. Pursuant to an Investigation conducted In accordance 
wit~ Ohio Revise;! Code <"O.R.C."l § 4117.12. the Board found probable cause 
to believe that an unfair labor practlc~ had been committed. On Ja~uary 3, 
1987. a complaint wH hsued alleging a violation of O.R.C. § 4117. lHBl<ll 
and (6). 

ll. Ana ln.!J. A. Introduction 

This Soard has not previously stated the standard to be employed In 
resolving complaints alleg1n9 a breach of the duty of fair representa­
tion.' Without such standards. the hearlnq officer In the Instant action 
had to wade through murky waters formed lJ; the multiplicity of analytical 
approaches used by other jurisdictions. Ihe hearing officer. attempting to 
reconcile the variety of approar.hes. rHommended that the Board dismiss the 
complaint as to the handling of the January 1986 grievance but that the 
Board flnd a vloiatlon regarding AFSCHF.'s conduct In de,lllng with th~ Hay 
1985 document and related Issue>. The Respondent filed exceptions to the 
hearing officer·~ recommendations, to which the Complainant responded. 
AfSCM£ also filed motions to reopen the record. to file a reply brief, and 
for oral argument. These motions have been dented by the Board. In the analysis that follows. we apply the provisions of O.R.C. 
§ 4117.11<6)(6) In a way thH should elucidate the approprlate standard for 
asse,~ln9 the duty of fair representation. 

'In In re Hllllams. S£RB 85-059 <11-7-85>. the Board addressed "one 
condition that Is not"--a violation of the duty of fair represenhtlon. The 
Board stated that a "disagreement betwe~n the grlevor and the union does not 
dertlOnstrate. !!f.!: g. a violation of the duty." To date. thls has been the 
Board'~ only precedent on the Issue. The Board In ~.llllams. 1l!P!,.!. at 200. 
Ol>ted that "(tlhe cases coming to [the Board) have not yet posed the Issues 
necessary to develop a full concept of the duty of f,11r representation." 
The case at bar, to9etner with In re.Jij_co1ac[, SERB 89-030 <l0-16-89>. also 
released today, do pose Issues appropriate for development of the 
foundational concept~ of the duty. 
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O.R.C. § 4117 .ll<B><6> makes It an unfair tabor practice for a" employee 

organlzatlo!l to "fall to fairly represrnt all employees In a bargaining 

unit." This provision Is an example of one of the outstanding 

characterhtlcs of O.R.C. Chapter 4111, Oh\Q'S statutory bargaining scheme: 

:t Is a com~rehensiYe taw. !JOYernlng bott. ell!ployers and unions, that h, In 

large llart. the synthesis of the best components of the statutes and systems 

produced by ;;~e variety of jurisdictions that have prfCeded Ohio In the 

development of successful bargaining programs. O.R.C. § 4117.11(8)(6) reflects this synthesis In that It codifies the 

widely recognized concept that a "duty of fair repre~entatton" Is owed by an 

e~clustve representative to all employees 1t repr~sents. Unde:· fetleral 

labor laws and many comparable st~te syst~ms, this concept has no expres: 

statutory reference but Is, rather, the result of common law evolution. 

O.R.C. § 4!17.\1, however, adds clarity to the concept by clearly specifying 

the du!y and ~Y establlshln9 that the breach of that duty Is an unfair labor 

practice subject to resolution through ~he procedures of O.R.C. § 4117.12. 

Thts simplifies i!le Ohio system <nd spares Ohio's unions and public 

employees from struggling with th& procedural oorass and common law deb<~tes 

that have characterized ~he concept In other jurisdictions, especially the 

federal sector. • 
Specifically, this foresight has relieved Ohio of the legal dispute over 

whether a breach of the duty Is an unfair labor practice,' of the 'The approach taken by the Ohio G~neral Assembly can be co:npared to 

that of the Canadian legislative bodies. In Canadian Merchant Servl~e Guild 

and~non, 1 R.C.S. 509 <1984l, the Supreme Court of Canada, after 

suiMlarlzlng the evolution of the duty of fair representation within the 

United Stat~s. stat~d: 

aut Canadian legislatures have not 11alted for the evolution 

of cOIM10n law principle to run Its course. Instead, they 

have uniformly ooved to write the obllgatll)n explicitly 

Into the statute and entrust Its administration to the 

Labour Relations Board which Is responsible for the 

remainder of the leqlslatton. !.!L at 519. 
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complexities caused by a multiplicity of fora,' and of confusion as to the 
procedures to be app l1 ed 1 n such cases.' Of neces s lty, however, the 
wording of O.R.C. § 4117.11<6><6> Is simplistic, statlnq only that no union 
shall "fall to fairly represent all employees" In t~~ Ynlt It represents. 
The statute does not specify what constlt.utes fair repre;entatlon. Hence, 
thts Board Is left with the task of Identifying what type of con<L~t by an 
employee organization--or lack of conduct--Is a breach ~f Its duty. 

The Board has frequently stated that where the Ohio statute uses tern)s 
comparable to those used In other jurisdictions, the Board wi II examine and 
consider the precedents of those jurisdictions tor their Instructive value. 
Of course, the Board will not be bound by such preced~nts. In re Cleveland 
City School Dlst. Bd. of Ed., SERB 65-00) <2-1-85> at 28 and 29: In re Ma~ 
River-Green Local Bd. of Ed., SERB 86-029 <7-31-86> at 303: and !.!U:!._~ 
of Wauseon, SERB 88-019 at 3-114 <12-23-88>. In the case of fair 
representation, there may be a legitimate question as to ~~~~ther the 
prevailing precede~t under the fede•·al law <to the extent It can be 
ascertained> Is of any guidance. As one commentator has said. "the Unl ted 
States Supreme Court has spoken with such ~mpenetrable a•nblgu.ty th<lt the 
federal courts, which bear the brunt of construing the nature at•d scop~ of 
the duty, are understandably In disagreement 31 to what the law Is." B. 
Aaron, "The Duty of .Fair. Represe_l!tatlp.f!_: __ An Overview," In the Q.!!JY .2!.. fal_o:_ 

'Under federal labor statutes one noteo scholar has summarized the 
judicial jurisdictional possibilities In the private sector as follows: 

Since the employees are asserting a fedHal right arising 
under a law regulating commerce, the action may be brought 
In a federal district court wl~hout diversity of citizen­
ship, and regardless of the amount In controversy. 
Alternatively, the employees may sue In a stat~ court of 
general jurisdiction and take any feti~ral question to the 
Supreme Court of the United States, either by certiorari or 
In appropriate cases by appeal. 

Cox, Duty of Fair Rep,>:esentatlon, 2 Vlll, L. Rev. 151 at 170 <195)>. This 
COCMientary, of course, omits the possibility of National Labor Relations 
Board <"NLRB"> jurisdiction, since the article was written prior to the 
development of t~e unfair labor practice approach to duty cases. See 
footnote 11, lnfrt. In contrast, this Board, by virtue of O.R.C. 
§ 4117.11<6><6> and § 4117.12<A>, has exclusive original jurisdiction of 
duty of fair repre~entatlon challenge;. ~v. City of Toledo, 1987 SERB 
4-86, Case No. L-86-113 <6th Dlst. Ct. App,, Lucas Cty., 5-15-87>. 

'For example, debate In the private sector continues as to whether 
there ts a right to a trial by jury In cases alleging a breach of the duty 
of fair representation. CL Quinn v. DIGiullan, 739 F. 2d 637, 116 LRRM 
3321 <D.C. Clr. Ct. App. l984l, with Der.lfl_gJ!r v. Colvr.~~.Lt. Trantl!Qrtatlon, 
866 F. 2d 859, 130 LRRM 2451 <6th err. Ct. App. 1989>, and Roscello v. 
Southw,f!St Airlines Co., 726 F. 2d 217, 119 LRRM 3372 <SthC.Ir. Ct. App. 1984), [ehearlng denied, 732 f.2d 941 (1984). 
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when It acknowledged In Steele that the function of an ~xcll'slvl! 
representative Is "not unlike that of a legislature"; the exercise of an 
exclusive represent~tlve's powers may adversely affect some of 1ts 
constItuency but, as with a legIs 1 at I ve body. the po11er to produce such 
results Is not absolute. There must be checks to ensure tliat a union Is 
adequate 1 y and proper I y protectIng all whom It represents. The Co•Jr t 
elaborated that" ... the statutory representHive of a craft Is [notl barred 
from making contracts which may have unfavorable effects on some members of 
th~ craft represented'' but tha• such results may not be based upon 
"Irrelevant and lnvl<ilous" considerations, !d. at 203. In Steele, such an 
Improper consideration was one of race; thesenlorlty system npgotlated by 
the union w~s discriminatory against black employees. 

Several years after Steele, the Supreme Court In Ford Moto~ Co. v. 
Huffman, Jq5 u.s. 330, JltlfRM 2548 <1953>. addressed the duty of fair 
representation as applied under the National Labor Relations Act, 29 U.S.C. 
§§ 151 et ill· •• The Ccurt stated that exclusive representatives' 
"statut ... ry obttgatlor [under Section 9 of the National Labor Relations Act) 
to represent all members of an appropriate unit requires them to make an 
honest effort to serve the Interests of all of those members. without 
hostiPty to any." Ford Motor Co. v. HIJffman, ll!.I1!'J. at 337. The Court 
went on to explain: 

The bargaining representative, whoever tt may be, Is 
responslbl;, to, and owes complete loyalty to, the 
Interests of all whom It represents.... Inevitably 
differences arise In the manner and deqree to which t:Je 
terms of any negotiated agreement affect Individual 
employees and classes of employees. The mere exlstenc~ 
of such differences doe~ not make them Invalid. The 
complete satisfaction of all who are represented Is 
hardly to be expected. A wide range of reasonableness 

'
0 lssued the same day .11 StetLJJ1 was !..b.lL Wallace ._Corp~ __ v_._NLRB. 323 

u.s. 248, 15 LRRI~ 697 <1944l, In which the Court did address the exlstencf 
of the duty of fair reprasentatlon under the NLRA, statl3g that: 

[tlhe duties of a bargaining agent selected under the terms 
of the Act extend beyond the mere representation of the 
lntere~ts of Its own members. By Its selection as 
bargaining representative, It has become the lgent of all 
the employees, charged with the responsibility of 
representing their Interests fairly ~nd Impartial !y. 
Otnerwtse, ernployees who are not members of a selectrd 
Union at the time It Is chosen by tile majority would be 
left ~lthout adequate representation. 

This statePlent, however, was not central to the action and, because the 
Issue In the cas~ was not the union's action but the employer's unlawful 
domination of an In-house union, the statement constitutes dicta. 
Therefore, Ford Is generally regarded as the first case In which the Court 
dealt squarery-wtth the Issue. 
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must be allowed a statutory bargaining representative In serving the unit It represents, subject always to complete good faith and honesty of purpose In the ewercl~e of discretion. 

Ford Motor Co. v. [uffm~n. >upr~. at 338.'' v. Moore, 375 U.S. 335, 55 LRRM 2031 (1964>, U.S. 171, 64 LRRM 2369 (1967>, considered the on the Issue. 

After Huffman came Humphre:t 
and then Vaca v .• __2!.1!!1, 386 
Court'~ leading pronouncement 

ln Vaca, the Court dealt not with allegations reqardtng the product-of­bargaining, but, rather. with the processing of a grievance and the union's decision that 't would not pursue a grievance to ~rbltratlon. In determining that the union had not breached Its duty, the Court offered 8n analysts of the process of collective bargaining and contract administration and adopted as the applicable standard the now-ubloultous duty-of-falr­represe~tatton linchpin: arbitrariness. The oft-quot~d language from Vaca Is: "a brea-:h of the statutory duty of fair representation occurs only w~en a union's conduct toward a member of the collective bargalnl~g unit I$ arbitrary, discriminatory, or In bad faith." !.!t. at 207. 
This pronouncement then set In motion years of 11 cl~atlon over the questlcn of what constitutes arbitrariness and/or bad faith.' 

"Ten yea• s after the Supreme Court established the existence of the duty under the NLRA, the NLRB entHed the picture through Miranda Fuel Co., 140 NLRB 181. 51 LRRf~ 1584 <1962), enf. dented, 326 F. Zd 172, 54 LRRH 2715 C2d Clr. 1963>, In which It concludedtiiat a union's breach of the duty constltvted an unfat•· labor practice under 29 U.S.C. § 15a<bHll. The IILRB declared thl~ standard: employees have a right "to be free from unfair or Irrelevant or Invidious treatment by their exclusive bargaining agent In matters affecting their employment." IlL. at 185. 
"Consider, for example, the following selection of cases from different jur'sdlctlr.ns, each of which resulted In the particular court rendering a vorlatlon In Interpretation of the vaca test: Bar~l,!~lteq Parcel Servlc~. 868 F.2d 36, 13G LRRM 2593 C2d Clr--:--ct. Ap. 1989>; DetJ.D.JlY v. Columbia Transportation, 866 F.Zd 859, 130 LRRM 2451 <6th Clr. Ct. Ap. 1989>; Dober v. Roadway Express. 707 F. 2d 292. 113 LRRM 2594 <7th C1r. Ct. App. 1~83>; Medii.~ Boeing Ve~tol Co., 620 F. 2d 957, 104 LRRM 2247 <3rd Clr. Ct. App. 1980>; Smith v. HUS~Illi!." Ref!:J.~!atlofl_£9-'' 619 F. 2d 1~29. 103 lRRM 2321 18th Clr. Ct. App. 1980>, cert. den., 449 U.S. 839, 105 LRRM 2657 n980l; Prince v. Southern Pacific Transpo;:Tatton Co., 586 F. 2d 750, 100 LRRH 2671 <9th Clr. Ct~ App. l978l; Whlteen v. Anchor Motor Fre!.9!!_!. 521 F. 2d 1335, 90 LRRM ~161 <6th Clr. Ct. App. 1975l, f_er.!..:. de_n...:., 425 U.S. 981, 94 lRRM 2201 <1976>; EJJ!!!.!!roa de Arro:ta v. S)ndl~ato_ de trabaJtldo~.~ Packinghouse, 425 F. 2d 281, 74 lRRM 2028 nst Clr. Ct. App. l, cert. den., 400 U.S. 877, 75 lRRM 2455 11970>, reh. den., 400 U.S. 953 <1970>-. reh.den. lliln· 401 U.S. 926 <1971>; £o1erpanv. Outboard Marine CorJ?_._, 285-·N.w.-id 631, 103 lRr<M 2455 <Hisc. Sp. ct. 1g79l; Goolsby v. ~..!.!.r ... of .• 9etr.Q.U. 358 N.H.Zd 856, 120 LRRH 3235 <Mich. Sup. Ct. 1984). 
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0. ~j!~ard Under O.R.C. § 4117.11<8><6> 
In this Board's quest to provide an analysis that oH~rs unions and 

employees some guidance for future conduct, consIder at 1 on has \leen g1 ven to 

th!J wisdom of crea t 1 ng new, more precise term1 no 1 ogy tt' def 1 ne "faIr 

representation." Such efforts, however, are counter-produd 1 ve for two 

reasons: <I> there Is llttlP merit to aodlng further to the current j~mt>l~ 

of ambiguous adjectives v~eti to delineate the nature of the dl!ty, and <2> 

because the determination of most duty of fair representation cases turns 

upon tha facts. a mor< definitive terminology Is not readily apparent. 

Hhlle 11e cannot Improve upon existing ar.alyses, 11e are fortunate that under 

Ohio law only one forum for orlqlnal application of the duty exists. Hence, 

the parties 11111 be faced 11lth only this 6o~rd's lnterpret~tlon of 

arbitrariness.·' He thus endeavor to ~laborate upon the meaning of 

"arbltr•ry,• "discriminatory," end "In b3d faith." The evaluation of cases alleging ,I unl~oo's oroach of Its duty to fairly 

represent all employees must be grounded In a pragmatic understanding of 

labor relations. At the IQcal level, a union Is the product of the 

workforce It represents. It derives both ltl strength an~ Its limitations 

from the constituent employees. Often, basic representational actlvtt:es-­

both In terms of bargaining prep3ratlon and contract administration--are 

handled by lay co-11orkers rather than professional labor rela\:lons 

r~.presentatlves. This Is both wise and economical. The quality of and 

access to representation are enhanced because on-sltv co-workers are 

111'11led1ately available, have first-hand understana\ng of wol'kplace Issues, 

have been chosen directly by the members, and are readily re.:ognlzable by 

and accountable to the employees. Such on-site representation also Is 

financially eHentlal; If a union were to provide full-time professional 

staff mem:.ers to service all unit needs, the expense of such personnel 

demands ,,,uld have to b~ met tnrough potentially prohibitive Increases In 

dues and fair share fees. Thus, for en~:rely legitimate and systemic 

reasons. much of the worl\ of an employee orgar.lzatlon Is per·formed by lay 

persons. 

Indeed, some employee organizations that are properly formed and fully 

functioning under O.A.C. § 4ll7.0J<O> are staffed ent 1 rely by lay persons; 

many "Independent" employee or9anlzatlons have no affiliation with statewide 

or nationwide umbrella organizations. Hhlle a uPIOn should attempt to 

ensure proper training and guidance for Its staff and Its locally-elected 

officers, a un1or.'s performance must be vlewe~ 111th a realistic 

understanding that m~.ny matters are handled not by professional, full-time 

personnel but l>y lndhld•Jals whose eHpertlse Is In the to,t.s of their 

employment rather than In the field of labor relatlonL 

''This, of course, Is based upon the presumption that Ohio courts will 

conduct review under O.R.C. § 4117.13 In ~ manner cons\stent 11lth the 

concP.pt of administrative expertise. !:9.!:!l_1L<::_I_ty_..it;h.2\:.LJ!.!.H.,_ __ .Y.:.....ill(l. 40 

Ohio St. 36 257, 1989 S£RB 4-2 ~t 4-3 and 4-4 <1988>. 
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Also essential to tht• analysts of the duty Is an understanding that thl! concept of "representation," tn this Instance, Is not the equivalent of "legal representation" whtch, In general, prescribes zealous advocacy of the client's :awful position regardless of the representative's perceptt:m of the merits. See Code of Profession~! Responsibility, Canon 7 and £C 7-4 and 7-5 <as adopted by the Supreme Court of Ohio, 10-5-70>. Rather. the unton' s representative duty Involves balancing the Interests of a diverse group. This balancing occurs most often tn bargaining, as noted by the Supreme Court In Steele, but It also may be a l~gltlmate concern In resolving grtevances~other contract administration Issues. Given this essential component of an exclusive representative's function, flexibility and deference must be accorded thJ unton In tts efforts to seek benefl ts and enforcement for the unit as a whole, even though the desires of Individual employees or groups of empiC>yees within the unit ma.v go unfulfilled. 
The foregoing practical considerations form the foundation for our determination of whether a union's elctton Is "arbitrary." In making such an assessment, tht~ Board will look to the union's reason for Its action or Inaction. Is there a rational basts for the union's position? If there Is, the action Is not arbitrary. He accord the union great deferent(· In evaluattr.q approaches to bargaining and contract enforcement. Exclusive representotlves must be able to form. evaluate. and pursue strategies for bargaining and contract enforcement. In lnte,·pretlng and pursuing contract rights, unions must have leeway to assess and allow for ramifications and mer1ts. Thus. a union's reason for a given approach will be examined not for Its wisdom, for we cannot second-guess a union on Its a~sessment of morlt, but to determine merely wheth!>r the reason Is rational.'' 

If there are no apparent factors that show leglttlllate reason for a union's approach to an Issue, the Board will not automatically assume arb I trar1ness. Rather, we will loo~ to evidence of Improper moll ve: bad 

"In Vaca v. Sipes, the trial court had examined the ultimate merIts of the grievance that was at 1 ssue. concluding, cont. ary to the union's assessment, that th~ grievants could have succeeded had the mHter been taken to arbitration. The Supreme Court rejected this approach and explained the folly of an adjudicator's efforts to assess success or failure of a grievance: 

... the stanaard applied here by the Missouri .:>upreme Court cannot be sustained. For If a union'~ decision that a particular grievance lacks sufficient merit to justify arb I tratlon would constl tute ~ breach of the duty of fair representation because a judge or jury later found the grievance mentortous, the union's Incentive to settle such grtev~nces short of arbitration would be seriously reduced. ·The dampening effect on the entire grievance procedure of thts reduction of the union's freedom to settle claims tn good faith wou1d surely be substantial. 

~at 191. 
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faith or discriminatory Intent. An element of Intent mu>t br. pre~ent; It 

may be evinced by discrimination based upon an Irrelevant Jnd Invidious 

consideration," or It may be lndlcat<ad by hostile action or malicious 

dishonesty--I.e., bad faith. In the absence of such Intent. If there Is no 

rational basis for the action, arbltf'arlnn~ wlll be found only If the 

conduct Is so egregious as to be beyond the l>ounds c.f hone~t mistaKe or 

misjudgment.'' 

E. AJ!p 11 cat I on Of _ _Q_,_g.±..__§_,4117.J..Ujl} < 6> _ _To The ~llL~.L . .!!~_o: 

The allegations that AFSCME breached O.R.C. § 4\17.11<8><6> ran be 

divided Into three component lsr.ues: the handling of the May 15, 1985. 

document; the hancllng and settlement of the January 17, 1986. gr\~vance: 

~nd the refus~l to pursue an additional grievance as req~ested In May 1986. 

;r. evaluating A•sn:c'! actions In these matters. the funO::amentul Inquiry 

In each Instance Is wheth~r AFSCME had a ratlona: ba~l> for the actions 

"In the Interest of Dre,lslon. we specify that dlscr\rnlnatlon must be 

based upon Irrelevant con~lderatlon\. Hh11e the term "discrimination," 

standing alone, has come to Imply diHrlmlnatlon on \mprorrH bases. greater 

specification of the term Is necessary here because, In the course of 

negotiation> or gr'~vance sr.ttlement, certain en~plo.vees ,,,ay come away with 

lesser results than others In the unit. This Inevitable result of balancing 

and bargaining could be labeled "discriminatory," even though the 

dlscrlmlnanon may bP. the result of. Innocuous or duty-,·elated dlstrlbutlo~ 

of resources or rp,strictlons. Thus, we specify that ~lsulmlnatlon 

ylolatlve of O.R.C. § dl17.li<S)(6l ls limited to that based upon Invidious 

considerations that are Irrelevant to t~~ work performed. Hds approach Is 

reflectlv€ of languarye u~ed by the Supreme Court In St~ej.L_v_c_L_91JIS.'!.!._I __ I_~. ~ 

Hashvllle Ral \road, 323 u.s. 192, 15 LRRM 708 < 19~~> CdiHrlminatlon baled 

upon lrrelevant'"'(;~d Invidious con>lderatlons such •s race proh\blt~dl and by 

the NLRS In Hlr·anda Fuel Co., 140 NLRB 181, 51 LRRM 1584 <1962>, enf. 

denied, 326 f-. -2d-ffi-. 54 LRRM 2715 <2d Clr. Ct. App. 1963>("ialior 

organizations are prohibited from taking action against any emplcyeE upon 

consld<'ratlol1s or classifications which ;;re Irrelevant, lnvldlou~ or 

unfair."). 

'"IIPlllylng thl s standard to the ca~e at tJar, we f\nd- .. for reasons to 

be llfvelc.ped below--AFSCME's conduct w~s adequately suppocted by rational 

bHes. F•Jture cases wl I I present fact patterns through whlcr; the Board n.ay 

ela~rate on specific types of actions which, measured by th~ standard 

articulated h~reln. are or ~re not breaches of the duty. We do not engaqe 

In suth elaboratlgn today, for only the facts of the Instant tase ~re befor, 

u~. i'Bd ilttempts to give exar.ples would be presumptive and could pollute our 

attetllt to present a straight-forward standard. It Is suggest?d, however. 

~hat In considering the obligations and potential liability under these 

standards, emplo.vee organizations also should remember that even If an act 

or 011\sslon may not constitute a vlolatlon of O.R.C. § 4117 .IHB><6>, recal I 

or replacement through the el~ctoral proce~s Is another av~nue availabl~ to 

dissAtisfied employees. O.R.C. § 4117.07. 
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hken. As Is elaborated b~low, In ucn case AfSCHE did h~ve ra!lonal 

reason~ for ;t1 actlohs. Horeo·;er. tMre Is no evltle,ce In any of the thru 

ln~tlnces that there was any btd faith or dlicrlmlnatary Intent. 

l. The Hay 15. !985. Oocun-.ent 

lhe actions regarding the Char9lng Party's first at\empt to pursue h~i" 

grlevar.ce mu;t be e•aml••ed agalnH the tJan.drop of ArSCM('I other actions . 

. In Oecember 1984, AFSCH£ of!\cers be..:ame aware of the Char~ln9 Party's 

sltuatlon. A listing of dutl~; wa~ ,·cqvested. but Zer.~~n did not COI'lply •1\n 

that request ur.~\1 Hay 15, '985. In tte Interim, A<SCHE in~estlgtted ana 

con;laered :e~;en's situation, ultlrnately deciding to p~rsue ne90tlatlon1 for 

a iubstantlal annual salary Increase that ~ould se••e ~~ an "Inequity 

a(;justme~t." This was what AfSC~E ')~lleved Zemen wanted. !o the cour;e o' 

negotiations w\th the City. \he Union found It necessary to switch tactics. 

~na It th~n s·~ught to obtain a gro•Jplng of ~•asslflr.atlon!. that ~r.ve lemen 

an increase significantly larg~r than the •ver~ge e~pl0yee '••trease. 

Althouq~ AF504( dec\de<J not to pvrsce the May 1~. 198~. gnevance. !hey 

had a rat',onal basis for the decision: the Unlo~ was •n tile process of 

a~temptln'J to dChleve the desired result at th~ barqJinlng table. That 

~FSCME was unable to win pretisely wh~t the Ch~rgln9 Party w;nted I; not 

r~levant. T~e critic~\ factor Is that AFSCI4l pursurd resolution of the 

proolev' In a ratlc)nal way. lhE Union's judgn>.e"t In this matter Is entitled 

to ~eference. 

While there I~ evidence In the record that harsh words were e'chanqe1 

between Zemen and the local president. the e•ch•nge Is not 'nd 1 catlv~ C1f 

t,(,stlle or bcld f~lth mot'vatlon. The comment made by the r.res•dent of Local 

2312 does not ta:nt AFSCME's dNI.Ion-rr.al\ing. Tllere 11 no lndicetion ti•at 

Af'SCME's a;JProac:, to the 9rievance was based upoo hosti i 1t1 to .. arc Ze:r.en. 

Strolned pcr,onal relationships or even op<n cortentlousness between ar. 

employ~e and union officers will not support ~ finding of bod f.lith If the 

union's .lustlflcatlon for lcs action Is legitimate and rational. Indeed, 

the mere fact that an llldlvldual employee may not be oble to attain wt1at he 

or she seeks often can spark tp.-,se moment1 between a frustrated employee an~ 

the union. Similarly, an emp.oyee's 1• .rsten~e upon o given or.proach that 

Is contrary to the union's strategy may voduc~ friction. Such 11ere the 

clrcumstanc.es In the Instant case. Frustration on both sides (reated a 

vol~tlle ~trnosphere. The president's harsh worcls <~nd lemon's sob>equent 

verbal at>ac~. on AFSCI-IE> wer~ SJmptomatlc of the strain 3nd do not 

constitute ev',dence of bad faith. A breach of the duty wl 11 not bt found 

slmply oecause tempers flared. 

In addition, th;; ~Ot31 pres:ctent's co11ments were made at a time when the 

Union was actlv"ly punulng Zemen's goal through the avenue of 

negotiations. While the local presldent may ;·,ave been mistaken In his 

exvre~sed assessment that all of her duties wt,re within the scope of 

cbrkhtenographer. the critical factor Is that adjustment of the mattH was 

llelng purs11ed by t~e AFSCME staff representative In bargaining. lnoeed, 

altho•;gh the desired $5000 ln,rease was not obtained, Zemen benefited 
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su~stantlaHy frQTi MSOIE'I barqalnln9 efforts 1nd fr()lll the IJnlon's 

s~bseQuent act:o~s. 

AfSCl'E's qo"d faith In t•ll\ ~tter Is further li'Jstratec by Its action 

reqardlng the o~•t lssut--sullseqvent D''rsult of th~ qrlt·,ance In respon~e to 

Zer.fn's cor.tln•,ed dlsHtlsfactloo. ·' 

z. Janu1ry 1986 Grlevaoce 

The qrle·.·ance that AF'>CH£ lnltloted cr ,·unhated on JanuHy 17. 1986, 

sought COl':Qenut I on for t ir.,e that ze~~~r. H•en\ oerformlnq wor~ beyond her 

clerUHeno?rip!ler duties. AfSCHE attet't.lte1 to obtain paylllent for such 

Usks at the rate of SS '3 per hour. Th1; •J·, the rate of pay associated 

with the classlficatio" that AJSOI( fo·Jr,d to be •oost ~pproprlatt for the 

dutlr:s at l·,~ue. 

COGY)Ialnant an~ Charg•nq Party ~re cr'tlo 1 o• :M Jnicn's lnvestlgbtory 

efforts In pu~sulnq thl; qrie•,1,nc~ The rec<·l \hOwl. however, tn~t 

reascmable Inquiry va1 r~ad~ ana a rdqor•a\ posl!lor •H taken arod pur\ved bj 

Af5CME. Ze•.en ana ::c-.~plalnlot ~01\e.,de? that th~ Union lhOvld ~.~v~ 

c·onducted a l"()re •l·1orou1 lnvestlqdtlon or should ~·ave reached a olff~r~nt 

cMduslon as to tne approprlat~ tiH;Iflcdtlon 'here 11. hc .. e~er. ample 

evidence of ruson·ld decls'on-rcar.~ng by the Unlr,n. ~FSCME r.ur>ued adeQuate 

efforts to dllell the grlnance and made a lcgtca: .•JdqC"ent In seeUnq S8.13 

per hour--the pa:. sc.al~ f•Jr the clalslflcatlon of ll>:)nitorlnq sr.ec'alllt 

The C~~plolnant ha~ argued ~~~~ the Individual perfomlng dt;lles rrost 

similar to leme\l'l was Ci).~;r':'•late~ at SIO. 18 per hovr. but the record 

Indicate\ that ti .. s e,.,p;oyH ··as ml~elassifted as a r~ha~llltatlon 

assl-.tant Whl !e the lro•vldJa\ holding the oosltio" of ;·ehabl ll~atlon 

assistant n;~y have perf·~rn.~'J tasf.l nv;re similar tv Zem~n·s demvlltlon 

program funct'.ons. the c!~sslflcatlcn and, Mnce. H•e p3y scale diJ not 

correspond to the ~utles at 11sue ' 

"Complalnont conte:··d> that thll actlun constl!utes an admission or 

acl<nowledg••ent 'l'f AFSCtH tMt It inltlall:i should have proce1sed the 

grievance In ltay 1985. Sue~, a conclusion would cr~ate a dangerous 

pr~cedent A union ~•'J\t ha·,e the fledb~ llty to pursue Its chOsen strategy 

for re\(,lutlon of a problem, and It myst not b~ penal\z~d for subsequent 

efforts to accorrr~aate an employee'\ desires. To construe addition~\ 

eft'orts or a change In strateg)' a1 an admission ·•ould inhib't unions fr0r.1 

exercising their discretion. from punulng creative, p~;~tentlally n>Ore 

produ<:tlve avenues of re~olutlon. or from r~assesslnq ln\tla' judgmer.ts and 

chQsen causes. 

"Such close uomlnatlon of AfSC~£ · 1 rea1orolng pe' haps Is 

unnecessary. The Union's efforts and decl·,lons had a rational bHis: under 

tt.e standards articulated herein, further lnqt~lry Into the l'l!asonlng would 

~.e unnccusary. The above points are a<Jded, however. to further Illustrate 

the reasonar,lenel'• ana good f41th effort of tne Union. 

\~ 
--------------------
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Ill. CONCLUSION 

For the reasons stated, the Board concludes that AFSCME did not. at any time In the case at Issue, violate O.R.C. § 4117.11<6><1> or <6>. Accordingly, the Board adopts the Hear1ng Officer's statement of admissions, stipulations, findings of fact. and conclusion~ of law 1 through 5; rejects concluslon of law No. 6; and dismisses the complaint.'' 

It Is so ordered. 

SHEEHAN, Chairman, and DAVIS, VIce Chairman, concur. LATANE, Board Member, dissents. 

'-You are hereby notified tho an appeal ay be perfected, pursuant to Ohio Revised Code Section 4!17. 13<0>. by flltng a notice of appeal with the Board at 65 East State Street. 12th Floor, Columbus, Ohio 43215-4213, and cOIMlOn pleas court In the co~nty •1here the unfair tabor practice In questlor. was alleged to have beeo; engaged tn, or where the person resides or transacts bust ness, within fifteen days after the malt tng of the Board's directive. 

I certify that this document was ftled and a copy served upon each party 

1 /1~ 0 on this ~ day oftTOSf~ , 1989. 

CYNTHIA L 

''AFSCHE takes exception to the hearing officer's treatment of Ohio Council 8, AFSCME and AFSCME Local 2312 as be'.ng equally responsible for the conduct at Issue. <Respondent's Exceptions, filed July 18, 1988, p. 15.> The heartn9 officer made thts recoiMlendatton after concluding that a violation had occurred tn the handling of the May 15, 1985, document. <Hearing Officer's Report, p. 12, footnote 8.) Because the Board has found that no unfair tabor practice was committed, the question of joint ltablltty need not be addressed. The Board makes no finding as to the relationship between Ohto Council 8 and Local 2312 or as to one entity's responsibility for the actions of the other. The use of general references to "AFSCHE" thruughout this opinion rather than specific designations of "Ohio Council 8" or "local 2312" Is for ease of reading and ts not to be construed as any lndlt:at1on of a substantive judgment on this Issue. 
0467B:JFD/jtb:10/16/89:f 
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