


'DIRECTIVE
Case 88-REP-12-0270
September 14, 198g
Page 2 of 2

You are herehy notifieg that ap appea| may pe Perfected, Pursuant ¢,
Ohio Revised Code Section 119, 12, by filing o notie
t East State Street, 12
with the Frank1+ ¢

€ of appes) With the
F1 0lumbus, gpig 43215-42!3
n County Common Pleag withip fifteen y
$ direc ve.

47OB:LSI/jlb

19



STATE OF OHIO‘
STATE EMPLOYMENT RELATIONS BOARC
In the Matter of
District 925, Service Employees International Union,
Petitioner,
v.
University of Cincinnati,

Respondent.

CASE NUMBER:  8B-REP-12-0270

HEARING OFFICER'S RECOMMENDED DETERMINATION

On Aprit 5. 1989, upon due notice to al) parties, a public hearing was
held in the above-styled case before State Employment Relations Board
Hearing Cfficer Kathryn A. MNowack in Cinctnnati, Ohio. The parties were
represented as follows:

On behalf of the Employee Organization:

James Robinson, Esquire
Kircher & Phalen

125 East Court Street
Cincinnati, Ohio 45202

On behalf of the Employer:
Duane Boggs, Esquire
Porter, Wright, Morris & Arthur

250 East Fifth Street, Suite 2200
Cincinnati, Ohio 45202-4166

1. STATEMENT OF THE CASE

On December 21, 1988, District 925, Service Employees International
Union, AFL-CIO and the University of Cincinnatt jointly filed a Petition for
Clarification of Bargaining Unit with the State Employment Relatlions Board
(Board) seceking a determination whether the Records Hanagement Officer 2

"positions at issue should be included in the bargaining unit.

On January 26, 1989, the Board directed the matter to hecaring. A notice
of hearing was sent to all parties on February 1, 1989. Thereafter, the
hearing was held on April 5, 1989. By mutual consent of the partiles,
post-hearing briefs were submitted on May 19, 1989. The record was closed
at that time.
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verbal  information logs (slips disseminating instructions or
tnformation) advising the employees that certain projects would
temporarily be halted or other projects would begin. (T. 23, 83, Unfon
Ex. 16, 17, 18). Pursuant to the record, the majority of these logs are
distributed after Kenan or Tennyson nas discussed the matter with
Cunningham. (7. 77, 88, 179, 196).

In one case, Becky Powell, an employee returning from Jeave, questioned
the size of her caseload. Kenan reviewed the assignments and agreed
that it was an excessive load. She testified that she reviewed the
statistics and decided to even the workload by assigning the extra work
to herseif and another employee. (7. 62). She spoke to Cunningham who
recommended a different solution. Cunningham's recommendation was
utiltzed. (7. 59-6t, 180, 196).

Kenan and Tennyson sign the timesheets for their employees verifying
that the hours on the time sheets are corrvect. (7. 37, 83, ) The
employees contact efither Kenan or Tennyson when reporting in sick.
Kenan acknowledged that she has never denied an empioyee sick leave nor
challenged the hours on a time sheet. (T. 82). Both Kenan and Tennyson
authorize leave sliips, vacation requests, and compensatory time
requests, however these fitems are reviewed by Cunningham. (T.
112-114). Tennyson stated that if two employees request vacation at the
same time and only one employee can be absent, the employees themselves
work i1t out or Cunningham makes the decislon, (7. 136, 13D).

Cunningham testified that nelither Kenan nor Tennyson can reward the
employees who work for them. (7. 175). The evidence shows that some
employees have been rewarded for excellence in attendance f their
attendance was at a certain level, however, this is routinely granted
based on University policy. Upon Parris' request, Kenan or Tennyson
merely submits the names of the employees which have met the University
standard. Those employees are then given a perfect attendance award.
Previously, a program was in effect whereby an employee could be given a
“spice" award for outstanding performance. However, any employee could
recommend that an award be given, not just Kenan or Tennyson.

Both Kenan and Tennyson prepare the performance ovaluations for their
employees. These performance evaluations are utilized to calculate
retention points for promotion or layoff purposes. (1. 87). The
evaluations are performed wutilizing standards promulgated by
Agministrative Services. (7. 86). An evaluation form is filled out in
pencil by either Kenan or Tennyson, as the rater. An additional form 1s
filled out by the employee being evaluated. Both forms go to
Cunningham. If she has no revisions, the form s finallzed and signed.
(Y. 7V). If Cunningham has guestions, she and the rater go over the
scores and may revise the scores. There has been at least one instance
when Cunningham felt a change was necessary, however, Kenan did 'not
agree, and the score was not revised. (7. B87-90). At other times,
changes have been made based on Cunningham's request. (7. 29, 30, N,
110). After the evaluation form is final, the rater, the employee, and
Cunningham meet to discuss the result. (T. 29,71). Kenan testified
that evaluations are not wutilized to determine salary or salary
increases. (T, 87).

73
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V. ANALYSIS AND DISCUSSION
I

As a preliminary matter, counsel for the Employee Organization requests
reconsideration of an. evidentiary ruling granting sequestration of
witnesses. Counsel argues that sequestration is not applicable in a
representation hearing because the witnesses are effectively parties whose
rights are being adjudicated in the hearing. In addition, counsel argues
that NLRB precedent does not allow for sequestration in representation cases
and the same rule should apply in this case.

The Hearing Officer agrees that as a general rule, sequestration s not
necessary or desirable in a representation case, however, not for the
reasons advanced by the counse) for the Employee Organization. First, the
employees whose poslitions are at issue are not parties to the action.

Also, 1n general, because a representation hearing s a non-adversartal
hearing in which the main cbjective of the Hearing Officer is to elicit all
avallable evidence, sequestration 1Is, for the most part, unnecessary.
However, sequestration of witnesses is appropriate in certain circumstances.

pursuant to Rule 615 of the Ohio Rules of Evidence the exclusion of
witnesses is often utiiized and 15 designed to prevent a prospective witness
from hearing another witness' testimony in order to ensure that the
subsequent witness is able to test)fy pursuant to his or her own unblased
knowledge. In that manner, it 15 an important tool in ascertaining the
truth. Although the rules of evidence are not binding upon the State
Employment Relations Board, they are helpful and are often utilized.

Counsel for the Employee Organization argues that the HNLRB does not
sequester witnesses in representation cases. It is true that the NLRB does
not generally sequester witnerses in representation matters, however, a
review of the NLRB's policy on exciusion demonstrates that the NLRB allows
the Hearing Officer wide discretion in determining when witnesses are to be
sequestared. See Hamilton Nursing Home, 270 NKLRB 203, 116 LRRM 1300 (1984).

Counsel cites Fall River Savings Bank, 246 NLRB 128, 102 LRRM 1667
(1979) for support for this proposition. However, Fall River does not state
that sequestration is not allowed in representation cases. It states that
the genera! rule regarding sequestration in unfair labor practice cases does
not apply to representation cases. In Fall River Savings Bank, supra, it
states:

“[1ln regard to sequestering witnesses we note that a
representation case, unlike an unfalr labor practice
case, Is not an adversary proceeding and, therefore, the
Board's reasoning and conclusions in Unga Painting
Corporation, 237 NLRB Wo. 212, 99 LRRM 1141 (1978) do
not apply: ... (2) since Hearing Officer concluded that
presence of atleged supervisor was necessary to emable
unfon to present 1its case, his ruling arguably was
proper exercise of discretion even under Unga Painting.

2%
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The conclusion reached In that case was to uphold the discretion of the
Hearing Officer. The NLRB ruled that the Heartng Officer’r ruling not to
allow sequestration was correct and did not prejudice the party seeking
sequestration. Thus, the case does not enunciate a rule regarding
sequestration in a representation case.

Upon commencement of the hearing in the case, sub judice, counsei for
the Employer moved that the witnesses be sequestered due to the fact that
both witnesses would be testifying regarding the same position. He alleged
that although the job classification was the same, the employees had
different duties and responsibitities and therefore the possibility existed
that the testimony of one could influence the other. Counsel for the
Employee Organization did not present any persuvasive argument to demonstrate
that sequestration would in any way prejudice his case or prevent a fair
1itigation of the merits. 8s;ed upon the arguments presented, the Hearing
Officer agreed that because snly one position with miltiple fncumbents was
being litigated, 1t would be prejudicial 1f the testimony of one employee
influenced the testimony of the other employee. Utt1izing her discretion,
the Hearing Officer granted the Employer's motion to sequester,

Upon review of this ruling, the Hearing Officer does not find that the
Employee Organization was prejudiced In any way by that ruling. It had a
full and fair opportunity to present Vts case. On that basts, the ruling s
reaffirmed.

11

The issue in this case Is to determine If the Record Management Officer
2 positions, In question, are supervisory and thus cxcluded from the
targaining unit. On this issve, the Ohio Revised Code (0.R.C.) Section
4117.01(F) is contro!ling. That section provides 1In relevant part:

(F)  Supervisor means any individua)l who has avthority
In the interest of the employer to hire, transfer,
suspend, lay off, recall, promote, dtscharge,
assign, vreward, or discipline other public
employees; to responsibly direct them; to adjust
their grievances; or to effectively recomnend such
actlon, 1f the exercise of that authority is not
of a merely routine or clerical nature but
requires the use of Independent judgment, ...

Those individuals found to be supervisors within the reaning of the above
definition are not considered public employees pursuant to §4117.01(C)(10),
and en employer cannot be compeiled to bargain with thsm. Whether an
individual falls within the definition of a supervisor s a question of fact
In each case and such status must therefore be determined on 2 case-by-case
basts. In re Lucas County Recorder's Office, SERB 85-06) (11-27-85}.  The
burden of establishing an exciusion from a bargatning unit under §4117.0%
rests upon the party seeking It. 1In re Franklin Loca) School District Board

of Education, SERB 84-008 (11-B-84)"

2
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In order to be determined to be a syperviser, an jndividual must possess
more than one of the respons!hilities enumerated in §41|7.0|(F); and the key
to that supervisory status ts the use of independent judgment in the
exercise of authority. In re Greater Cleveland_Regional Transit Authority,
SERB 86-015 (4-17-86).

The determination regarding whether individudls should be accorded
supervisory status 1§ 3 difficult question due to the infinite gradations of
authority between the employer and the rank and file. The degrees of
difference in the case of "supervisors” and “employees” can be so subtle
that deciding who 15 2 supervisor must practically ynvolve "a large measure
of \nformed discretion. "  Horeover, according to the Ohio Public
Employment Relations Board, 0.R.C. §4117.01(F) requires 2 parrover
{nterpretation than the similar provision found in the National Labor
Relations Act.’ This s due to the unique nature of decision making and
accountability present in the public gsector. In_re Greater Cleveland
Regional Transit Authority, supra.

In the present case 1t §s clear that the Records Management officers 2's
have no independent authority to hire, transfer, suspend, '3y off, recall,
promote, Or discharge other public employees. Therefore, the determination
whether the positions are supervisory myst be made pased on the evidence
presented regarding their authority to assign or discipline other public
employees Or responsibly direct them; to adjust thelr grievances; OF to
effectively recommend such action, f the exercise of that authority s not
gfda merely voutine or clerical nature but requires the use of independent
udgment.

Regarding the authority to assign employees, the racord reflects that
both Kenan and Tennyson have some authority tn this area, however, the
sscignmert of work in the division s routine and well structured. On 2
daily basis, the employees work {ndependentiy on 2 routine schedule and are
aware of and familiar with the tasks they are to perform. Although special
assignments occasionally arise, Kenan stated that this work s distributed
equally to the techniclians or as necessary to balance the vorkload. While
this may require knowledgz of the current workloads, there 1s no tngication
that it requires {ndependent judgment beyond choosing Dbetween narrowly
defined parameters..

In other inztances, when reassignment of work fis nacessary, such as the
caze with Becky powell, the cvidence demenstrates that the work s
reassigned pursuant to consultation and review by Cunringham.® There are
no examples in the record to demonstrate that Kenan or Teanyson have the sole

:  frystees of Boston Untversity v. NLRS, 75 F.24 301, 305 (1st Cir. 1961).

' 29 44,5.C.A. §151 et seq.
«  ¢ee Finding of Fact No. 7
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Both Kenan and Tennyson participate in the Interviewing process for
hiring and promotional purposes. The  Employer argues that sych
participation amounts  to  effective recommendation. An  "effective
recommendation" has been defined as one “which, uynder normal policy and
circumstances, |s made at the chief executive level or pelow and ts adopted
by higher authoriﬁy without independent review or de novo consideration as a
matter of course. "'°

Based on this, 1t 4 clear that neither Kenan or Tennyson "effectively
recommend” hiring or promotion. The evidence clearly Indicates that the

merely a routine step in the hiring and promotional prucess. In all cases,
Cunningham independently tnterviews 3i1 candidates for hiring and
promotion. At times she has selected the candidate recommended by Kenan andg
Tennyson. Other times, she has selected a different tandtdate. In such
cases, where the recommendations are subject to independent scrutiny by the
director, the recommendation does not rise to the level of “effective”
recommendation. '’

Kenan and Tennyson evalyate their employees. However, the evaluations
are done in pencil unti) they are riviewed by Cunningham. She angd the rater
(efther Kenan or Tennyson) review the employees' comments and agree on the
final evalyation. Although the evidence indicates that at least once when
Kenan ang Cunningham disagreed, Kenan's rating prevailed, the record also
reveals that Cunningham's review may result in changes. Also, there 15 no
Indication that the evaluations are uvtiltzed for anything other than
promotion or layoff, Evaluating employees in and of Ttself s not a
statutorily 11sted supervisory criteria. Only f the evalyations are
“effective recommendations” f,r one of the 1{sted supervtsory functions
would evalyation serve as a basis for exclusion. There s no evidence
Indicating that a layoff has ever occurred nor 15 there evidence that an
ev2luation has been performed or been relieq upon without tndependent
scrutiny by Cunningham for promotional purposes. Therefore, the duthority
to perform preliminary evaluations fs Insufficlent to exclude the Records

There 1s a forma) grievance procedure 1n effect, however, nelther of
the Records Management OFficer 2's have ever resolved a grievance; as no
grievances have ever been filed. Atthough Cunntngham stated that Kenan ang
Tennyson have the necessary authority to resolve a grievance if one were
filed, mere potential supervisory authority cannot be relied upon to
establish supervisory authority. '? Therefore, the Hearing Officer cannot
conclude that the requisiie authority exists to resolve formal grievances.

'*  Davenport v. Public Employment Relations Board, 264 W 24 307.

"' State of MNew Jersey at note 9. supra, Clty of Sunrise, 3 NPER 10-11314

(Florfda Pubtic Employment Relations Commission 11-13-80) Eau Tlaire
County, 3 NPER 51-12068 {Hisconsin tuployment Relations Comm}ssion,
3-20-81) .

"' Hinnebago County Shertff's Oepartment, 1 WPER 31-10037  (Wisconsin

Employment  Relations Commissfon™ 3-29.79) . penn Township, 3 NPER
40-12062 (Pennysivania tabor Relations Board |- 3-81).
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There was no assertion or evidence presented to demonstrate that the
Records Management Officer 2's effectively recommend transfor, suspension,
layoff, recall, or discharge. In additton, the difficulty with the
Employer's position in this case 1s that few, if any, tangible euamples have
been given in the record regarding the Records Management Officers' exercise
of {independent Judgment regarding the statutory supervisory functions. The
examples given by the employees of their exercise of authority are routine
and for the most part administrative. Most functions and actions are
reviewed by the director prior to being implemented or performed. There is
nothing in the record to Indicate that the Records M2nagement Offlicer 2's
exercise sufficient supervisory authority to mandate exclusion from the
bargaining unit on that basis.

VI. CONCLUSIONS OF LAW

1.  The University of Cincinnatt is 2 "public employer" within the meaning
of Ohio Revised Code §4117.01(8).

2. The Service Employees Intermationa) Union Dtstrict 925 is an "empioyee
organizatton" within the meaning of Ohio Revised Code §4117.01(D),

3. Joyce Keman ang Nancy Tennyson are ‘public employees" within the
meaning of Ohlo Revised Code §4117.01¢C) .

4. Joyce Kenan and Nancy Tennyson positions, classified as Records

Hanagement Officer 2, are not supervisory within the meaning of
§4117.01(F).

VII. RECOMMENDATIONS

Based upon the foregoing, 1t ts respectfully recommended that:

'.  The Board adopt the Stipulations of Fact, Findings of Fact, ang
Conclusions of Law set forth above,

2. The .bargaining unit be clarified to finclude the Records Management
Officer 2 posttions in the Records Divislon at the University of
Cincinnati.

ISSUED and SUBMITTED to the State Employment Relations Board in accord-
ance with Ohio Administrative Code Rute 4117-1-15 and SERVED on all parties

by certified matl, return receipt requested, this 11th day of July, 1989.

%g%vﬁr%\‘ﬁounck%

Heartng Officer

KAM/ Fek : 4598
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