
STAlE OF O!liO 

S'!AT£ EHPLOYitl:liT REi.ATIO"S 801;1!0 

ln th~ H~tt
er of 

St~te [
~?lo~~

t Relation> B~ard, 

Co~hln
&nt, 

v. 

City of J4cks~n
, 

Rnpondent. 

CASE tiU118£R: Sl·ULP-10-0493 

ORDER 

1 ()p lri!<:l;;-;
t't~ched. l 

·-89-02 5 

Before Chalma"- Shee~a~
. •'ice Chai,..rnan Davis, an~ Soard Ht!r.lber Latane; 

Harch 30, 1989. 

On October 30, 1~1l7, the Ohio ~ ivil Service E1!1P1e>yees 1\s~r.'c iat IQn, loca 1 

llo. ll, /v:lerican rederatlon of StAle, County and '1vnicira l Eraployee;, 

AH·CIIl (Charging Party) filed an unfair labor practice ct,ar11e ~gainst 
th£! 

City of Jactson (Resp3ndentl. 

Pursuant ta Ohio Rtwistd Code (0.R.C.I '4117.12, tht SQard conducttd an 

investigation and found p~obabl
e C!u~e 

to believe that an ur>fair labor 

practice had been comltteo. $ubseouently, a to~hin
t was iHued alleging 

that the Re~pond
ent had v~olJte

d O.R.C. ~4117.1
1(A)(l)

 ~nd (A)(S) by failing 

to notify the Charging ~arty of a qriewanc
~ settl

e~~nt. 

TM case was heard by a Soard hearing nfficer. The Board hH reviewed 

the record, the hear! ng cf f i cer • s proposed order, exceptions and response. 

For the reasons stated in the attacn~
d opinion, incorporated here b} 

reference, the Soard adopts the Findings of Fact, Cond•Jsions of Law lnd 

Reco~n
dation

s of thu hearing off iter, and dec! aru the sett lemeot 

Agreel!lleot reached by the R(1~pond
cnt and the barg<llninq unit ~romber 

to be 

invalid. The Char91ng Party may pursue arbitration of the grievance 1f it 

so chooses. 

The Re$pondent is ordered to: 

A. CEASE AIIO DESIST from: 

( 1) AdjiJst ing elll> loyees' grievances wftnout promptly not ifyil.tj the 

employee's e~clusiv
e representot\ve of the date, tim<• and 

place of Any grievance ddj~st~~
nt meeti"9· 

(2) !n ~ny like or related matter, Interfering with, ,·estralnlng 

or coercing elll>loyees In the e~erclse
 of 1•lghts quaranteed 

them under Chapter 4117 of tr•e Revlted Code, or refusing to 

bargain collectiv,ly with the P.mployees' representative, and 

from otherwise violating R.C. §4117.\I(A)(l) and (AH5). 
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8. Take the following affimatlve action: 

(1) Post fo,. si~ty (601 d&ys ln all the bJlldings uf the City 
of Jackson He Notice to El!li'loyees fur"lshed by !htlng 
that the City sha 11 cease and des 1st from the .;ct ions set 
forth In Par·agnph A.Z. 

(2) Notify the Shte E~loym!nt Rel~tions Board in writing 
within twenty (20) calendar days from the issuance of the 
order of the Heps tllat have been taken to comply 
therewith. 

It is so ordered. 

SHEEHA.Ii, Chairman; DAVJS, Vice Chairman; and LATANE, Board 11ember, 
concur. 

~'l~"'"-Q Jl£./L. 
lffi.TI~H P. SHEEHAN, CHA!RitAtl 

You are hereby notified that an appe~l may be perfe.:ted, pursuant to 
Ohio Revised Code Section 4117.13(0), by filing a notice of appeal with the 
Board at 65 East State Street, 12tn Floor, Columbl•S, Ohio 43215-4213, and 
coritllOn pleas court in the county wher·e the unfair labor practice in question 
was allege~ to hav~ been P.n~aged in, or where the person resides or 
translcts business, within fifteen d.~ys after the maili:lg of the Board's 
directive. 

J certify ha~ this docull'.ent >tas filed and a copy servad upon each party 

on this~ day of _D.ii;~...._ , 1989. 

2218b:jlb 
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8No·riCETO 
EMPLOYEES 

FROM THE 
STATE EMPLOYMENT RELATIONS BOARD 

,OST£0 PURSUAIIT TO All OI!Dt:R Of 1lf£ 
STATE EKPLOYK£HT RELATIONS BOARD 

AN AGENCY or THE STATE Of OHIO 

After • heortng tn vhtch all porttes had an opportunity to prtsent 
evtdenc•, the Stole Ell!llOyMnt Rehttons Boord hU dtUI"fllntd thot wo have 
vtolate~ the lew and hu ordered us to post thts Nottce. The State 
EoplO)Wtnt Relottons Boord has olso dtclared that the stttleaent agre ... nt 
ruched by us and the borgatntng unit -•r ts tnvtltd tnd thlt the 
e~loyees• uclushe represenuttve Hi pursue arbttratton of tho 
grtevonce tf tt so chOoses. We Intend 10 carry out the order of the Board 
ond abide by the following: 

liE WILL CEASE AHD DESIST FRO!~: 

Adjustln~ employees' grtovonces without pro1111tly 
notifying the t<>ployee's exclusive representative 
of the date. time and place of ony grtevence 
adju•tiiOnt .. etlng. 

In any ltke or reloted ~~~atter, lnterftrlng wtth, 
restretntng and eoere1ng employees 1n the exeretse 
of rights guaranteed them under Chapter 4117 of 
the Revl~ed Code, or refusing to bargoln 
co1lect1ve1y with the employees• representattve. 
and fr011 otherwise vtolottng O.R.C. ~4117.11(Al!ll 
And IA)(SI. 

WE WILL HOT in any like or related rutttr, tnttrfert with, restrain~ or 
coerce our employees tn the exeretst of r19hts guaranteed thfm under Chapter 
4117 of the Revtsed Cod•. 

WE WILL TAKE THE FOLLOWING AFFIRMATIVE ACTION: 

DATE 

1. Post for shty (601 day• tn ell ~he buildings of tno 
City of Jackson the Notice to E~~ployees furntshad by 
stating that tho City Shall ce••• and dostst froa 
acttons set forth tn Peragraph A, 

CITY or JACKSON 
87·ULP·10·0493 

flttt 

THIIS IS AN OFFICIAL NOTICE AND MUST NOT II! DEFACED 

, .. ,.fhts no~lct oust r.,..tn pgsted for shty (601 consecutive days frOII tht dltt 
of posting tnd .ust not be altered, dofactd, or covtrtd by tny other 
IHtertal. Any quntt~ns concerning thh notice or tCIIIPlttnct wtth Its 
provisions IHY be directed to tht Board, 
U26b<Jlb 
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In October 1987, the Union filed an unfair labor practice charge 

claiming that the Employer violate( the duty to bargain collectively with 

the exclusive representative by failing to notify the Union of the intended 

settlement, as required by Ohio R.C. §4117.03 (A)(5), A hearing was 

conducted in October 1988, and the Hearing Officer found that the failure of 

tne Employer to notify the Union of the intended settlement was a violation 

under Ohio R.C. §4117.11 (A)(l) and (5). 

The Board adopts the Stipulations, Findings of Fact, Conclusions of Law 

and Recommend at ions of the Hcari 119 Officer, incorporated here by ref ere nee. 

However, an addii ion a 1 as~ect of the order and remedy sha 11 be that the 

Board invalidates thP. settlement agreement, in that it was executed without 

the knowledge 0f the Union, and that the Board permits the Union to r~rsue 

arbitration if it so chooses. 

!I. 

R.C. ~4117.03 (A)(S) requires that the exclusive representative be given 

an opportu~ i ty to be present at the Silt t 1 ement of a gr i eva nee. That sect ion 

provides: 

''Public employees have the right to •.. present grievances 

and have them adjusted, without the intervention of the 

bargaining representative, as long as the adjustment is 

not inconsistent with t'le terms of the collective 

bargaining agreement then in effect and as long as the 

bargaining representatives have the opportunity to be 

present at the adjustment." 

This section of the statute has been further clarified by the Board to 

require that the Emp 1 oyer notify the exc 1 us i ve representative before the 

intended settlement of a pending grievance, in order that the Union has 

knowledge of the Intended settlement and an opportunity to be present at the 

settlement meeting. See SERB v. New Richmond Exempted Village School 

District Board of Educa~. SFRB 86-622 (6-4-86). 

In the instant case, the Employer agreed to arbitrate the grievance and 

communicated this intent ion to the Union. 4 The Employer a ls" exchanged 

communications with the Union, in preparation for arbitr~tion, that gave 

every indication it understood that the matter was being handled by and 

through the Union as exclusive represnntative and that thP. grievance would 

be settled by arbitration. Yet the Employer d1d not notify the Union that 

it intended to adjust the grievance and did not provide an opportunity for 

the Unlon to be present. 

The eKe 1 us! ve representative must be given an opportunity to be present 

at an adjustment meeting, whether or not it has participated in settlement 

4st. 11. 
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discussion. The grievance at issue in this case was adjuste.1 without the 
presence of the Union, so the settlement cannot be held to be ,,cceptable or 
effective. 

I I I. 

Ohio R.C. §4117.12 (B)(3) empowers the Board, upon finding an unfair 
labor practice under §4117. 11, to: 

"Take such affirmative act ion ••• as wi 11 effectuate the 
po 1 ic ies of Chapter 4117." 

This language has been interpreted to allow the Board broad powers to 
fashion appropriate remedies. See SERB v. East Palestine Citi\ Sch Dist Bd 
of Ed, 1988 SERB 4·57 (7th Oist. Ct. App. 6·29-813). In add1 ion, similar 
language in the NLRA has been construed as endowing the NLP.B with broad 
reme~ial powers to devise remedies to effectuate its policies. See 
Fibreboard Paper Products Corp. v. NLRB, 379 U.S. 205, 57 LRRr~ 2609 (1964)-;--

l t is the express po 1 icy of the Board that the exc 1 us i ve repr:~sentat i vc 
be given an opportunity to be present at the adjustment of a grievance, per 
§4117.03 (A)(5). This policy promotes the peaceful resolution of disputes 
by requiring the parties to communicate and bargain to mutually acceptable 
agreements. The whole thrust of Chapter 4117 is to effectuate collective 
bargaining between the Employer and the exclusive revresentative. To allow 
an employee whose collecti~e bargaining interests are represented by an 
eKclusive representative to complete a process started within the collective 
bargaining framework without the knowledge of the exclusive representative 
weakens the collective bargaining process. 

The record indicates that the Union did not attempt to comqunicate with 
the Emfloyer regarding the grievance for at least four months; this long 
lapse n communication possibly lessened the Employer's motivation to notify 
the Union of the pending settlement of a grievance that both had agreed to 
process to arbitration. Nevertheless, the requirement exists that the union 
be notified i>f, and be given the opportun1ty to be present at, grievance 
adjustment. The Employer's failure to present the Union with the 
opportunity to be present at the settlement violates the requirements of 
O,R.C. §4117.03(A)(5). 

In 'iight of the considerations above, the Board concludes that the 
appropriate remedy in this case is to restore to the Union the right to 
proceed to arbitration with the grievance if it so chooses. This should not 
unduly burden the Employer, which agreed to arbitration initially. It would 
be more of a burden on the rights of the Union as the exclusive bargair. ng 
representative to permit the settlement to stand, Therefore, the fettlemer,; 
executed by the Employer and the Employee, without the knowludge of the 
Union, is declared invalid. 

Sheehan, Chairman, ad Latan6, Board Member, concur. 

0463B:JL/jlb:l0/4/8g:f 

·---------------····----~-~----



STATE OF OHI 0 
STATE EMPLOYMENT RELATIONS BOARD 

In the Matter of 

3tate Employment Relations Board, 

Complainant, 

and 

Ohio Health Care Employees Union, District #1199, 

Jnterveroor, 

v. 

State of Ohio, Office of Collective Bargaining, 

Respondent. 

CAS< NUMBER: 88-ULP-04-0216 

ORDER 
(Opinion attached,) 

Before Chairman ShePhan, Vice Chairman Davis, and Board 11ember La tan&; 
July 6, 1989. 

un April 27, 1988, the Ohio Health Care Employees Union, District #1199 
{l ntervenor) f i1 ed an unfair 1 abor practice charge against the State of 
Ohio, Office of Co'ilective Bargaining (Respondent). 

Pursuant ~tl Ohio Rev i ;ed Code ( 0. ~.C. ) §4117. 12, the Board conducted an 
investigation ijnd found probable cause to believe that an unfair labor 
practic(< had b~en co11111otted. Subsequently, a complaint was issued alleging 
that the Respondent had violated O.R.C. §4117.11(A)(l) and (A)(S) by 
unilaterally increasing the employ!!es health insurance premium during the 
term of a collect'ive bargaining z;greement and by r·efus1ng to bargain thi~ 
matter with the Intervenor. 

The case was heard by a Board hearing officer who issued a proposed 
urder. Except<ons were filed, but no response to the exceptions was filed. 

On Apr11 12, 1989, the Intervenor filed a motion for oral argument. No 
objections were f1led to the motion. On Hay 25, 1989, the Board gra11ted the 
motion for oral argument and on June B, 1989, oral argument before the Board 
fn the above-styled case took place. All parties participated in the ora 1 
argument. 

7 
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Case 88-ULP-04-0216 July 6, 1969 
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Tile Board has reviewed the hearing officer • s proposed order, exceptions 
and the whole record. The Board amends Finding of Fact No. 2 by deleting 
the last sentence and instead inserting the following: "The parties 
ultimately agreed to a dollar maximum employer contribution per employee. 
This agreement ls reflected in Article 15 of the 1986-89 collective 
bargaining agreement executed by the parties;" deletes Finding of Fact No. 
6; moves Finding of Fact No. 7 to become No. 6; inserts a new Finding of 
Fact No. 7 to read: "In 1987, due to financial problems with the plan, a 
premium Increase became necessary. Respondent, Intervenor and other 
affected unions in April 1967, negotiated regarding the problem. A.n 
agreement was reacheli which was incorporated in writing which was reflected 
in Joint Exhibit #1. This agreement included cost containment measures, a 
premium increase, and establishment of a task force to address a longer 
range solution. The task force, consisting of union and management, met and 
discussed the relevant issues ultimately agreeing to seek an actuarial study 
by the firm of Touche-Ross. The task force did not meet pendin~ release of 
the Touche-Ross study. ln March 1988, the Touche-Ross study was released 
setting forth several options. The Employer on April 8 assembled a meeting 
of union representatives and announced )ts intention to increase health 
insurance pre1.1lums by 16%;" replaces Finding of Fact No. 8 with thP. 
following: "On April 18, 1988, the matter of the raise in premiums was 
brought bafore the compensation board and the l ntervenor objected to the 
rate increase. However, the increases were i1aplemented;" deletes Finding of 
Fact Ho. 9, Findings of Fart Nos. 10 and 11 become Nos. 9 and 10; adopts the 
Findings of Fact as amended and adopts the Conclusions of Law Nos. 1 and 2. For the reasons stated in the attached opinion, incorporated by 
reference. the Board amends Conclusion of La11 No. :1 to read: "Tile 
Respondent has violated O.R.C. ~4117. ll(A)Il) and (A){S) by increasing 
hea Hh insurance premi urns for erap loyees represented by the Intervenor 
without bargaining and adopts the Conclusions of Law as amended. The case 
fs remanded to the hearing officer for determination of remedy as was 
requested by the Respondent. 

It is so ordered. 

SHEEHAN, Chairman; OA.V!S, Vice Chairman; and LATANE, Board f1ember, 
~oncur. 
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You are hereby notified that an appea 1 may be perfected, pursuant to 
Ohio Revised Code Section 4117. 13(0), by filing a notice of appeal with the 
Board at 65 East State Street, 12th Floor, Columbus, Ohio 43215-4213, and 
common pleas court in the county where the unfair labor practice in quP.stion 
was alleged to have been engaged in, or where the person resides or 
transacts business, within fifteen days after the mailing of the Soard's 
order. 

I certify that this ~ocument was filed and a copy served upon each party 

on this 5tL day of Q<tt;!,.., , 1989. 

2223b:jlb 
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