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STATE OF OHIO 

STATE EMPLOYMENT RELATIONS BOARD 

In the Hatter of 

James [. Hartin, 

PetIt loner, 

and 

American Federation of Stdte. County and 
Municipal Employees. Local 3360 

Employee Organization. 

and 

Cleveland Metropolitan General Hospital, 

Employer. 

CASE NUMBER: 89-REP-02-0036 

9erN[Qll H!!l_QJS!:1J5.~h 

'~' S£Jlil U~NION 8 9 - U 2 3 

Before Vice Chairman Davis and Uoard Member Latane; Apri I 27. 1989. 

Davis, Vice Cha'rman: 

FACTS' 

On February 15, 1989, James E. Martin <"Petitlone,·"l fil~d a petition 
seeking to alter an existing bargaining unit of employees of the Cleveland 
Metropolitan General Hospital <"Employer"). The unit to which the 
Petitioner refers Is represented by the American Federation of State. County 
and Municipal Employees, Local 3360 ("Union" or· "AFSCME"l. The Union had 
been recognized prior to April I, 1984, and therefore Is the exclusive 
representative pursuant to Section 4 of Ame"oed Substitute SenHe Bill 133 
of the \15th General Assembly /.temporary languaqel. <Employee 
Organization's l~otlon, filed 318189. pa9e 2 and Eililblt I. l 

In the petition, the Board Is asked to e>elude from the unit registered 
respiratory therapists, "basetl upon the duties Mid job clHslflcatlon of 

'The facts of this matter are gleaned from documents that were 
submitted by the p3fties and Me maintained In the Boar·o's official public 
case file. Citations to these documents <He for convenience and are not 
Intended to constitute the sole support In the case file for s11ch statements. 
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employees In question." <Petition, filed february 15, 1989, .page I.>' 

The Petitioner contends that the therapists a.-e prvfesslonal employees and, 

therefore, should not be combined with other non-professional employees 

without a vote. AFSCMf. responded by flllnq a Hotlon to Dl1mls;, contendlnq 

that. because the petition relates to a qrandfathered unit, It Is barred IJy 

Ohio Administrative Code ("O.A.C."l Rule 4117-S-Ol<F). In the alternative, 

AfSCH£ argues that the employees In question are not professionals. The 

Petitioner flied a response to the motion. to which AfSCME flied a reply 

memorandum. The Employer has flied no documentation In this action. 

This case present> the novel Issue of whether an lnoividual employee has 

stand'ng to file a petition for amendment or ciHlfication of a unit. 

The concepts of unit amendment and clarification are not addressed In 

the statute. Rather, these processes ore part of th~ procedural and !ega! 

structure th<lt has be~n bu'lt by the Board thr0u9h the promulgation of 

rule\. The appll<:abl(• rule \n thl~ cose is O.A.C. Rule 4117-~-01<[). 
li is 

reflective of similar provisions that have been developed by other, w.ore 

experienced federal and stHe labor boards. Through their years of 

experience, such agencies have recognized the need to de\elop systems 

through wl1ich un1t1 may be altered or clarified This floard followed the 

lNd of 1ts sister' agencies by adopting O.A C. Rule 4117-5-0HE>, which 

provides that petitions for unit clarificdtion or am~ndment of certification 

may be filed only when there Is no question of l'epresentotion una only "by 

the exclusive representative or by the employer·." As w\th tt1e provisions of 

many other jurisdictions, this rule ooes not give indivlduul employees 

standing to submit such petitions.' 

'The document flied Is entitled "petition For unit clarification." 

Clven the nature of PHit!oner·'s request, ho,ever. the mo!ter prop~rly Is il 

petition for amendment of certification. See O.f, C. Rule 4111 S-OI<EHI>. 

'~.~g. f_gr .i~an1pl.~. 29 C.F.R. §102.&0(b> 1Natton.~ 1 L,lbor Rel,ltions 

Board Rul~s>; ~p~n.c~rv.N~~B..
 711. f. 2!J S39, ;13 l.RRI1 3118 \DC Clr. i'JR3l, 

cert. denied, 104 S.Ct. 1908 11984); Californi,, Admlnlstroti·1e Cooe §32781; 

flr.;erlfife~--Dntfled 
School District, 9 PERC 16190 ,,nu 10 ?U\C 17031 

<C.i1Tfornla--i'ub'tTc Emplo.yi11eni Relations Booru. 19851: florioa AomirlistrJtlve 

Code Rules Sec. 380-17.024: Illinois Stat~ 1.3b<>r Relot:ons BoanJ/l.ocal Ldbor 

Reldtlons BoMd Rules §1210.170; Ro.clne.and.I,II. Oeptof.Per·sonne!. C3>C No 

UC-81-91-0CB <Ill. Office of Collectl'le Bar'g.;lnlnq, 1982); f1a'\'.ar.husetts 

Labor Relatlor.s Commission Rules §14.14: 6oston .. AI.IOclatlon of School 

~9m.ir,_I.HraJ2!.L!!.!
lL~ .. m.L~9r5. ·~!! .c~rauofl\q, · Cdse ·No. MtJi>\.:.2423 ·· <i-i;il$ · 

Labor ReiHions Commission, 1981>: C:,itJ.OL.f..I.I!!L~
r~Of.hlyl~r_g~. Case No. 

UC79 K-.. ;7 <Hichl9an Employment Relations Commission, 1qROl: New Ua1npshlr~ 

Public Employ{'e labor Reldtlons Board Rules Sect10n Pub 302 .05; 

Footnote contlnuoo on nP.•t page. J? 
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Properly promulgated .tdmlnlstratlve rules have the force of Ia~. and the 

Board applies them accordingly. ~r_f.I_!L~:..S2.l.!!f11bU.LCOr!JLc_tj~e.1al fa~!j_;_a. 

62 Ohio St. 2d 434, 436 <1980>; Rooney, SERB 89-018 (f,:Jgust 19, 1989). 

While the Board may waive technl(ji--defects In filings, a question of 

standing Is no simple technical Issue. Sound policy reasons support 'lle 

widely followed limitation that petitions fo;· unit clarification and 

amendment of certification may be riled only by emoloyers or exclusive 

representatives. 

Such petitions. by their very terms. relate to existing units •or 1;hich 

there Is exclusive ,·epresentatlon. In other words, two events must have 

occurred: Ill either the employer and the union reached agreement as to an 

appropriate unit configuration or the Board determined an appropriate unit 

pursuant to O.R.C. §4117.06: and 12) o majority of employees In thH unit 

selected a union as their exclusive representative. It Is the second factor 

that relates to the issue of standing. Regardless of the genesis of the 

unit deslg~. the question of standing turns upon the exclusivity of 

representation. 

Once a union is selected as an exclusive representative, It acquires the 

single voice of the employees on matters of unit represent~tion, Including 

any desired changes In the unit structure. In the lnterust of l~bor 

stability and productive relations. some avenues through which Individual 

employees might attempt to advance specific personal positions may be 

curtailed when there Is an exclusive representative. Unit alteration Is one 

such avenue. To allow Individual employees to attack establ \shed unl t 

structures would disrupt existing bargaining relationships, leaving both the 

union and employer with continual uncertainty about possible changes In the 

unit for which they IJMgain. 11Neover, Individual attempts to ~Iter unit 

design would undercut--and be contrary to---the union's role as the exclusive 

representative of the employees. See RlvHslde Unified School Dlst .. 9 PERC 

16190 <Calif. Public Employment Relatlonilioiird,l985"f:·.-----·~-·-· 

New Jersey Public Employment Relations Commission Rules 19: II . llal<4l and 

<5>. 19:11-I.S<a> an~ 19:11-1 6!al: lie>~ 'ior·k Public Employment Relations 

Board Rule §201.2<b>: Oregon Employment Relations Board Rules ~115 .. 25-005: 

Pennsylvania Admlnlstrat ive Cod~ §95.23 and §95.24; ~.df~.a~J"D.il.. ~9u.n\y 

~9US.11fg__JiutJ.1QrJ i.t, Case tlos. PERA .. U-8A- 334- E (PERil- R-2 7 I 3-Cl < Pa. Labor 

Helatlons Board, 1989>; flashirrqton Administratl"e Code 3"1-35-010 and 

391-35-020; and ~QI_Jc_k_ a_n_d 111_\_w~.!l~:e~ _(:gun_t.y. Deci1lon tlo 24212 <Wise 

Employment Relations Commission, 1987>. 

'if an employee belie'les that the 

fairly representing the Interests of all 

may pursue redress through an unfair 
§4117 .11(6)(6). 

exclusive representative Is not 
employees In the unit, he Or' she 
labor" pr·actlce charge. O.R.C. 

------- -----------------
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above, has no standlnq to bring the Instant action. Accordingly, the matter 

Is <Jismlssed.' 

It Is so·dlrected. 
LATANE, Board Member, concurs. SHEEHAN, Chairman, absent. 

4 / .·~ ;J I, . ~ .. :/. ,·,~~~""' 
· JACQU t: N F. 0 vlS:-vlff~AN·--You are hereby notified that an appeal may be perfected, pursuant to 

Ohto Revised Code Section 119.12, by filing a notice of appeal with th& 

Roard at 65 East State Street, 12th Floor, Columbus, Ohio 43215-4213, and 

with ttie Fran~tln County Cour~ of Common Pleas within fifteen day; after the 

mailing of this directive 
1 certify that this document was filed and a copy served upon each party 

on this _._::~~_day of ~...._, ____ ,. __ , 1989. 

'Here the standi<>q issue not dispositive of. thi~ action, ,, question 

would arise reqanllng the propriety of petitions see~ing alteration of unlts 

grandfathered or "oeemeo certifieo" under Section 4 of Amended Substitute 

Senote Bill 133 of the IISth General Assembly <"temporary langu~qe "). 

O.A.C. Role 4111-5-0l<fl. Ne need not reach that Issue In this action. 
0466B:JFO/jlb:917/89:f 
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