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STATE OF OHIOQ
STATE EMPLOYMENT RELATIONS BOARD

in the Matter of
James £. Martin,
Petitioner,
and

American Federation of State, County and
Municipal Employees, lLocal 3360

Employee Organization,
and
Cleveland Metropolitan General Hospital,
Employer.
CASE NUMBER: 89-REP-02-0036

OPINION AND DISMISSAL

Before Vice Chalrman Davis and Board Member Latané; April 27, 1989.
Davis, Vice Chatrman:
FACTS'

On February 15, 1989, James E. Martin ("Petitioner™) filed a petition
seeking to alter an existing bargaining unit of employees of the Cleveland
Metropolitan General Hospital ("Employer™). The wunit to which the
Petitioner refers is represented by the American Federation of State, County
and Municipal Employees, Local 3360 ("Union" or "AFSCME"). The Unlon had

been recognized prior to April 1, 1984, and therefore is the exclusive
representative pursuant to Section 4 of Ameuded Substitute Senate BIl1 133
of the 115%th  General Assembly  {temporary language). (Employee

Organization's Motion, filed 3/8/89, page 2 and Eanibit 1.9

In the petition, the Board 15 asked to exclude from the unit registered
respiratory tmnerapists, “based upon the duties and job classification of

"The facts of this matter are gleaned from documents that were
submitted by the parties and are maintained in the Board's offictal public
case file. Citations to these documents are for convenlence and are not
intended to constitute the sole support in the case file for such statements.
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employees {n question.“ (Petition, filed february }5, 1989, .page 1.7
The Petitioner contends that the therapists are prufessiona\ employees and,
therefore, chould not be combined with other non-profess\onal employees
without a vote. AFSCME responded py filing 2 Motion to Dismiss, contending
that. because the petition relates to 8 qrandfathered gnit, 1t is barred LY
Ohio Administrative Code ("Q0.A.C.") Rule 4117-5-01(F). In the alternative,
AFSCME argues that the employees in question are not professlonals. The
petitioner fited a response to the motion. to which AFSCME filed @ reply
memorandum. The Employer has filed no documentation in this action.

Thig case presents the novel lssue of whether an ingividual employee Das
standing to file a petition for amendment oOr clarification of a unit.

DISCUSSION

The concepls of unit amendment and clarification ave not addressed in
the statute. Rather, these processes are part of the procedura\ and legal
structure that has been built by the Board through the promulgation of
rules. The applicable cule in this case is 0.A.C. Rule ar17-5-01(0. 11 is
reflective of similar provisions that have been geveloped by other, more
gxperienced federal and state labor Dboards. Through their years of
experience, sych agencies have recognized the need to develop Systems
through which units may be altered or clarified. This Boary followed the
lead of 1ts sister agencies by adopting O.A.C. pule A4117-5-01(8), which
provides that petitions for unit clarification orf amengment of certification
may be filed only when there i< no question of representation andg only by
the exclusive representative or by the employer.” pg with the provisions of
many other jur\sdictsons. rhis rule does not give individual employees
standing to submit such petitlons.’

iThe document filed 15 entitied “petition for unit clarification."
Civen the nature of petitioner's request, however. the matler aroperiy 1s @
petition for amendment of certification. gee 0.4.C. Rule A117-5-00(EY ().

See, for example, 29 C.F.R. §102.60¢(b) (Maliona! Labor Relations
Board Rules); Spencer Y. NLRB, 712 F. 54 539, 113 LRRM 11718 (0C Cir. 1583),

cert. denied, 104 < €t 1008 (19841 california Admintstrative Code §32781:

Bl_!eLﬁ_Lde,.,.un}_f.ﬁ.gq..5@*\99.! District, 9 PERC 16190 ond 10 PERC 1703
(California publtc Employment Relations Board. 198%5); Flovida Administrative
Code Rules SeC. 18p-17.024, {1¥inols Stale Labor Relations Roard/Local Labor
Relations Board Rules §'210.170, RQCjne_qqq_L]}n,Dgp}qu_ngspnng[, Casg No.
Uc-81-91-0C8B (11, office of Collective Bargaining, 682> Massachusetls
Labor Relatiors commission Rules gla. 14, Qogpgq,wﬁssoqyapignw‘gf Schoo)
ég.m.\_ﬁ_\_s_tﬁ_tp_r_z__.g!si_Hitwg_r_ﬁ_.s_q.-:_s_.....@ns!_._,.t_@r_adqr_\_'»q. Case MNo. MUPL-2423 (Mass.
Labor Relations Commission, 19817 ] Q{gy.of_F[jﬁg_gqgnjh\yie[gg. Case No.

Uc7y K-37 (Michigarn Employment Relations Conmission, {430y New Hampshire
public Employee Labor Relations Board Rules gection Pub 302 .05,

footnote continued on neat page.
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Properly promulgated administrative rules have the force of lax, and the
Board applies them accordingly. Parfitl v. Columbus Correctivaal Facilicy,
62 Ohio St. 2d 434, 436 (1980); Rooney, SERB 80-018 (fugust 19, 1989) .
While the Board may watve technical defects in filings, a question of
standing is no simple technical lssue. Sound policy reasons support he
widely followed limitation that petitions fof unit clarification and
amendment of certification may be riled only by employers or exclusive
representatives.

Such petitions, by their very terms, relate to existing units “or which
there Is exclusive representation. In other words, two events must have
occurred: (1) either the employer and the union reached agreement as to an
appropriate unit configuration or the Board determined an appropriate unit
pursvant to 0.R.C. §4117.06; and (2) o majority of employees in that unit
selected a union as their exclusive representative. It Is the secong factor
that relates to the issue of standing. Regardless of the genesis of the
unit design. the question of standing turns upon the exclusivity of
representation.

Once a union is selected as an exclusive representative, it acquires the
single voice of the employees on matters of unit representation, including
any desired changes 1In the unit structure. In the Interest of labor
stability and productive relations, some avenuyes through which 1ndividual
employees might attempt to advance spectfic personai positions may be
curtailed when there ts an exclusive representative. Unit alteration 15 one
such avenue. To allow individual employees to attack established unit
structures would disrupt existing bargaining relationships, leaving both the
union and employer with continual uncertainty about possibie changes in the
unit for which they btargain. Moreover, individual attempts to alter unit
design would undercut--and be contrary to--the union's role as the exclusive
representative of the employees. See Riverside Unified School Dist., 9 PERC

16190 (Calif. Public Employment Relations Board, 1985).%

New Jersey Public Employment Relations Commission Rules 19:11 .1(a)(4) and
(5). 19:11-1.5(a) and 19:11-1.6ta). MNew Tork pPublic Employment Relations
Board Rule §201.2(b); Oregon Employment Relations Board Reles §115-25-005;
Pennsylvania Administrative Code §95.23 and §95.24; Lackawanna County
Housing Authority, Case Nos. PERA-U-88-334-F (PERA-R-2713-C) (Pa. Labor
flalations Board. 1989); Hashington Administrative Code 321-35-010 and
391-35-020: and Sobek  and HWilwaukee County, Decision HNo. 24212 {Hisc.

Employment Retations Commission, 1987).

*yf an employee believes that the excluslve representative 1s not
fairly representing the interests of all employees in the unit, he or she
may pursue redress through an unfair labor practice charge. O.R.C.
§4117.11(B)(6).
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