
STATE OF OHIO 
STATE EMPLOYMENT RELATIONS BOARD 

In the Matter of 

State Employment Relations Board, 

Complainant, 

v. 

Tuscarawas County Engineer, 

Rrspondt!nt. 

CASE NUI~BER: 86-ULP-08-0290 

ORDER 
(OpinionaTfached.) 

SEPB IIP/1/DJ 8 9 - 0 2 2 

Before Chairman Sheehan, Vice C~airman Davis, and Board Member Latant!; 
November 17, 1938. 

On August 12, 1986, Ohio Council 8, Aroor·ican Federation of State, County 
and l'.unicipal Employees, AFL-C!O and Loc.al Union No. 3118 (Charging Party) 
filed an unfair labor practke charge aga 'ns'; th.~ Tuscarawas County En£ineer 
(Respondent). Pursuant to Ohio Revised Code (O.R.C.) §4117.12, the Board 
conducted an investigation and found pr·obable cause to believe that an 
unfair labor practice had been cornnittcd ~.bs~quently, a complaint was 
issued alll!ging thJt the Respondent had •liolated O.R.C. 94117.ll(A)(l) and 
(A)(5) by refusing to bargain over reinstacemer.t of laid-off employees. 

The case was directed to hearing before a Board hearing officer. The 
Board has reviewed the record, the hearing officer's proposed order, 
exceptions and t·esponse. For the reason~ stated in the attached opinion, 
incorporated by reference, the complaint and the unfair labor practice 
charge are dismissed. 

It is so ordered. 

SHEEHA!l, Chairrnal\, and 1.ATANE, Board 11embe1·, concur. DAVIS, Vice 
Chail·man, dissents. 

) . 'v ,; ,. 
Lu:..u....-~ - ~..J:tu.<.- L. 
WILLI Af.l P. SHEEHAN, CI::,.;IA::;:!;;::RM;::A;:,;N----

' ~ ... · ) . 
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You are hereby nlltified that an appeal may be perfected, pur~uant to 
Ohio Revised Code Section 4117.13(0), by filing a notice of appeal with the 
Board at 65 East State Street, 12th Floor, Columbus, Ohio 43215-4213, and 
with the Common Pleas Court in the county where the unfair labor practice in 
quest ion was allege~ to haYe been enqaged in, or where the person resides or 
transacts business, witnin fifteen days after the mailing of the Board's 
directive. 

I certify that this document was f i1 ed and a copy serYed upon each party 

on this 3<- u. day of L(.U1 fk;;/ , 1989. 
) 
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She~han. Chairman: 

STATE OF OHIO 
STATE EMPLOYMENT RELATlONS BOARD 

In the Matter of 

State Employment Relations Board, 

Complainant, 

and 

Tuscarawas County Engineer. 

Respondent. 

CASE NUMBER: 86-ULP-08-0290 

I 

In the Instant case, the Tuscarawas County Engineer <Respondent or 

Employer), on o,· about November 22, 1985. abolished twenty-two positions In 

a bargaining unit represented by Ohio Council 8, American Federation of 

State. County and 11unlcipal Employees. AfL-CIO, <Unlonl.' The twenty-two 

employees holding these positions were laid off.' 

The Unio,, appealed the abolishment of the jol'l to the State Personnel 

Board of Review (PBRl ond on June 24. 1986, PUR disallowed the abolishment 

of all twent 1 -two positions.' The Union, \n lette,·s \0 tt1c Respondent 

dated July ·1. 16, and 11, 1986, demantied rein1tatemcnt of the twenty-h10 

laid-off employees.' 

'Stlpulati~Jn of fact No 

'5tipulat1on of r oct No B 

'5tipulat\on of filet flo. 9. 

'Stipulation of ran No ~-

32. . 
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Th~ matter at hand does not rise to a bargaining Issue. The Union 

selected the State Personnel Board of Review as a forum to challenge the 

legality of the job abollshments and the layoffs of the twenty-two 

employees. The Union sought a remedy and PBR provided one In dlsal lowing 

the layoffs. At this point, pending any appeal, It Is the obligation and 

duty of the Employer to r~spond. Hhat Is at hand, In the Instant cas~. Is 

simply the enforcement of the remedy Imposed by the State Personnel Board ~f 
Review. The SERB Is not the forum for enforcing orders of the State 
Personnel Boar~ of Review. 

ldtan~. Buud Member, concurs. Davis, Vice Chairman, dissents. 

043Z8:WMPS/jlb:8/29/89:f 



Davis, Vice Chairman: 

STATE OF OHIO 

STATE EMPLOYMENT RELATIONS BOA!lO 

In the Matter of 

Stat~ Employment Rel~tlons Board, 

Complainant. 

and 

Tuscarawas County Engineer, 

Respondent. 

CASE NUf1B(R: 86-IJLP-08-0290 

QJS ~!~ 1! NG _l)P_l~!Q.N 

SEBB OPIN/1 8 9 - 0 2 2 

I re~pectfully 
dissent from the conclusion of the majority In this 

action. I do, how~vel', agl'ee with the majority's view that tills Board Is 

not the proper forum for enforcem~nt of Personnel Board of Review <"PBR"> 

orders. 

Corr•pllance with PSR det~··n:inatlon
s Is properly sought through a writ of 

mandamus In which the laid-off employees ''seek to compel their employer to 

abide by orden of the Stat~ Personnel Board of Review disaffirming their 

layoffs." ~!lJl.CC,r ."· Boa.rd of CgmpisS.I<;>~erl. 
of _Tfumb~ll ~O\!.nJy. 37 Ohio St. 

3d 26. 7' 523 H.(.2d 502 ( IJBS>. Because ~n employer' 1 oniy aval I able 

defense ts •,uch on action is either that It has complied with the order or 

that PBR >~;used Its discretion In maf.lng Its decision, the opportunity for 

an employer tc :hallenge ·;uch Pl3fl Ol'dHS Is quite limited ln any e•tent. 

absent a reversal on manda<nul, the POR orOh Cl'eates a clear legal 

obligation on tile PMt of the employer to reinstate the laid-off employees. 

lne Respondent In this action concodes thdt: 

onct tl•o ctec:sio" to re.instoJto lairJ,off empl0yeos hal 

IJeen ma<Jo. \lle ·.uojectl of bacr l>dY and lhlc> be.noflts 

~ou!O ~c nl~'1~dt0'Y Stlb}ccts of bdr·qal11iny 

Responaeo1'1 bcert:o,s. fii<:O October :o. t9RR. p,tge G (lt~licl Oel~ted>. 

Wttil till! conCV\',1')". tilt' ~e\potHWIIt iltl~lllpt'. lo ~lfoidll((' tile ,,rgument that 

tile dcci~io11 vf ""Ct"U to leinstdtc tiH!\(· ewployees h<11 00t yet been made, 

Is not a subj~ct (r,· "' ir:l• ""'g<iilliiHJ i~ mantla\r.ory, o\1\U thul ColflliOt form the 

IMSil of an unfdi' 'db•)l pr,tel'tcc lt1e flaw '" l<e',po••<lent's urqum~nt ts 

tl•ot tl•e dec1sion .j( wh~ti,C·I to rclu>tii\(' the elllplo/eel already hoi be('n 

rOJde by ?BR ' In o>safllrminy the loy()ffs, P6H r:rc,lle<l in ttle Respondent 

11>1\ is not to wggrst ,>grHment <lit!> Rcspoodent'l Mgument tMt 

reinstatement 11 not u mJnddtury subject of b.Jrg,ll•·inq. It simply Is not un 

Issue in the .ln\tdnt c•se. 
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the affirmative legal duty to return the employees to their pre-abolishment, 
pre-layoff status. Hhlle the Respondent seems to Imply that It Intends to 
disregard Its legal duty, this Is not our concern. Based upon ev1dence In 
the record, the duty to reln~tate exists and AFSCME, -Jn several occasions, 
has sought to bargain re9Hdlng Issues that spring from this duty: back pay 
and benefits. <Findings of Fact #9 and #10>. Respondent has conceded that 
these are matters with regard to which they must bargain. 

The situation Is somewhat similar to that presented In IJ.Qs!.li!.L .. S:.~ty 
School Olst. Od. of Ed., SERB 88-006 <5-13-88>, In which the Board held that 
the-questlon-Ofwh-eTii.er to schedule a make-up day of classroom Instruction 
was resolved by statutory obligation and, thus, was not available for 
bargaining. The related Issue. however. of when to hold the make-up day was 
found to be subject to bargaining. In the insTant action. the question of 
wi1ether to reinstate has been resolved, not by statute. but by the proper 
administrative entity. lilth that Issue having been resolved. the duty as 
conceded by Respondent arises. 

Thus, It Is not fallul'e to comply with the PBR ruling that gives rise to 
the unfair labor practice herein. It Is, rather, the Respondent's unlawful 
refuBI to bargain over Issues which It concedes are mandatory subjects of 
bargaining 

For these reasons, I would: adopt tt1e hearing officer's recommended 
conclu~ion1 of law, find the Respondent to have violated O.R.C. 
§4117.11(Al(!) and (5), order the Respondent to bargain, and order the 
opproprlute po1ting 

0459B:JFD/jlb:8/29/89:f 
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