7 " STATE OF OHIO

. e f . STATE EMPLOYMENT RELATICGNS BOARD sﬂw m’mm 89 - 02 1
In the Matter of l c7 b
State Employment Relatfons Boa=d,
Compiatnant,
v.

City of Martins Ferry,
Respondent,

' : CASE NUMBERS: 86-ULP-11-0450
. 86-ULP-11-0451

ORDER
(Opinion attached. )

Before Chairman Sheehan, Vice Chairman Davis, and Board Member Latané;
January 26, 1989,

On November 24, 1986, the Fraternal Order of Police, Lodge No, 78
(Charging Party) filed an unfair labor practice charge against the City of
Martins Ferry (Respondent). Pursuant to Ohioc Revised Code (0.R.C.)
§4117.12, the Board conducted an investigation and found probable cause to
beiieve that an unfair labor practice had been committed, Subsequently, a
complaint was issued alleging that the Respondent had violated O0.R.C,
$4117.11(A) (1) and (A)(5) by refusing to coltectively bargain in good faith
with the Charging Party,

The case was heard by a Board hearing officer. The Board has reviewed
the record, the hearing officer's proposed order, exceptions and response.
For the reasons stated in the attached opiniown, incorporated by reference,
the Board amends Findings of Fact No. 2 to read that “the council considered
and voted to reject the tentative agreements," amends Recommendations Nos., 3
and 4 to change the word, "rejection" to “"vote of rejection,” amends
Conclusion of Law MNo. 3 to find that "the City of Martins Ferry did not
timely reject the agreement and has violated 0.R.C. §4117.127(A) (1} and
(AM{S) for failure to execute the contract which was tentatively agreed
to."  The Board adopts the A“wissions, Findings of Fact, Conclusions of Law )
and Reconmendations as amended, IR

The Respondent is ordered to:

A. Cease and desist from:
Interfering with, restra :ing, or coercing employees in the
exercise of the rights gquaranteed in Chapter 4117 of the
Revised Code or an émployee orqanization in the selection of

ils representative for the purpose of collective bargaining or
the adjustment of grievances;
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B. Take the following affirmative action:

{1) Post for sixty (60) days in conspicuous locatfons throughout
the City where bargaining unit employees work, the Notice to
Employees furnished by the Board stating that the City of
Martins Ferry shall cease and desist from the actions set
forth 1n Paragraph A and shall take the affirmative action set
‘e forth in Paragraph B.

(2} Immediately begin to implement the provisions of the
tentatively agreed to contract retroactive to July 1, 1986,

(3) Notify the State tmployment Relations Board in writing within
twenty (20) calendar days from the date the order becomes
final of the steps that have been taken to comply therewith,

It is so ordered,

SHEEMAR, Chairman; DAVIS, Vice Chairman; and LATANE, Board Member,
concur,

g’@@dﬁ,& |

HTLCTAR P, SHEERAN, CRATRARN

You are hereby notified that an appeal may be periected, pursuant to
Ohio Revised Code Section 119,12, by filing a notice of appeal with the
Board at 65 East State Street, 12th Floor, Columbus, Ohio 43215-4213, and
with the Franklin County Common Pleas Court within fifteen days after the
mailing of the Board's directive,

I certify that this document was filed and a copy served upnn each party

on this Q}*i'—l" day of CQ“E + , 1989,
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Respondent.
CAst HUMBERS:

86~ULP-I:~4550
86-ULP—II~4553 -
' OPInIgy
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QPINION
Cases 86-ULP-11-4550 & 86-ULP-11-455)
Page 2 of 7

The FOP s the exclusive representative of two bargaining units
consisting of members of the City of Mart!ns Ferry's Police Department. One
unit is made up of all Police OFficers, the other of Lieutenants.? Lt.
Beltz was the chief negotiator for both units for the FOP® and Mayor Regls
for the Respondent.®

On October 22, 1986, the parties' negotlating teams reached tentative
agreements for both bargaining units.® These agreements weve submitted to
the Respondent's City Counctl® for approval. Counci) took the agreemen{s
under consideration at its meeting of November 20, 1986," and then made
counter ~ offers which were communicated to the FOP's bargaining
representative on the same evening.*

Il
The single 1issue to be determined s whether the agreements were

properly and timely rejected by the Respondent in accordance with O.R.C.

§4117.10(8) which states in pertinent part:

Iade.sslons #5.

’Findings of Fact (F.F.) # .

*Although Mayor Regls was not identified as the chief negotiator for .
the City in the HBearing Officer's proposed order in the Instant cases, he-

had been <o identiflied in the Hearing Officer's proposed order in Case Nos.
87-MED-01-0030 and 87-MED-01-0031. Therefore, It stands that Mayor Regis
acted as the Respondent’s chief negotiator in the cases at hand.

‘Admission #8.

‘F.F. 1.

"F.F. H2.

‘F.F. H2.

23




: OFINION
Cases 86-ULP-11-4550 & 86-ULP-)11-455)
Page 3 of 7

any  other matter requiring the approval  of the
appropriate legislatiye bedy to the legistative body
within fourteen days of the date on which the parties
Finalize the agreement, ypless otherwise specified, byt

the appropriate legislattye body 1s not In sessign at
the time, then within fourteen days after It convenes.
The legisiative body must approve or reject the
submission ag 4 whole, and the submission shall be deemed
approved if the legislative body fat)s to act withip
thirty days after the  public employer  submits the
dgreement . The partieg may specify that those provisions
of the agreement pot requiring action by a legfslative
body are effective and operative tn accordance with the

-legistative Lody rejects the submission of the public
employer, either party may recpen all or part of the

As used in this section, “legislative body" includes
the generaj assembly, the governing board of 4 municipal
Corporation, school district, college or university,
village, township, or board of county commissioners or
any other body that has authority to dpprove the budget
of their pubiltc jurlsdlctlon.

The Hearing Officer determined that the Respondent dig timely ang
Properly reject the tentative agreements with the result that no violatiogn
of 0O.R.C. §4Il7.lJ(A)(!) or  (AX(5) was committed. Consequently. he
recommendeg dismissal,

For reasons ddduced below, the Boarg does not concur.

111

The framers of the statute distfnguished and separateq the roles of the
legistative body and the ‘publlc employer in the collective bargalnlng
Process apg delinesteq their responsipititygg. Pursuant to 0.Rr.c.
§dll?.lO(C). the pub!ijc employer s chief executfye officer or his designateg
representative fg responsible for Negotiations. The legistatiye body may

accept or reject a proposed collecttye bargaining agreement byt has no other
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OPINION
Cases BS5-LLP-11-4550 & B6-ULP-11-4551 '
Page 5 of 7

the bargatning that has been accomplished. WNor is it meant to protract the
bargaining process. If the tentatlve agreement 1s approved by the
legislative body and the employee organization when reduced to writing, the
agreement 1s binding on the legislative body, the employer, the employee
organizatton and employees covered by the agreement.'' If rejected, the
parties, as in the instant case of strike prohibited employees, shall submit
the matter to a final offer settlement procedure. This, again, is a move
toward settlement, not an interruption or a protraction of the process.

Finally, the integrity of the entire bargaining process Is jeopardized
if either party is permitted to treat an agreement submitted for
ratification as nothing more than a proposal. If this were to be a’lowed,
then the carefully crafted procedure for ever moving the parties forward
toward settlement is irreparably ruptured, for it could forestall the
culmination of the bargaining process indefinitely.

Iv

The Hearing Offtcer observed that the”® language found 1In Section
4117.10¢(B) does not specify the method by which tentative agreement: are to
be accepted or rejected. But the operative phrase s unequivocal: "The

legislative body must approve or reject the submission as a whole...."

(Emphasts added.) The language could not be clearer, and to allow such’

deviation as the Hearing Orficer sanctioned |s to rewrite the statute.
Tentative agreements, the product of the collective bargaining process,
are the art of compromise. It would be nalve to believe that each side

.

enthusiasticaily enbraces’ ‘each and every provision on which a tentative

"'0.R.C. §4117.10¢C).
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OPINION
Cases 86-ULP—I\-4550 & g6-ULP-11-4551
Page 6 of 7

agreement has been reached. A tentative aqreement is the sober
acknowiedgment of the pargaining parties that it represents the best
possible agreement that can be reached 8t that time, ang that poth sides can
1ive with 1t as an tnstrument with which to conduct their continued
celationship. The goard ncted 10 §§B§_g;_§llg_§ggg; care Factiity. SERB
ag-002, 3-6 (3-14-88:

_...the term ‘yentative aqreement‘ indtcates that the

prov\s\on is accepted by poth sides put that finality on

the prov\sion {5 dependent on some pvent oOf factor.
In the instant case, the next step toward finality was the sybmission of the
proposal to the legisiative pody. 1t was gnen thelr responsib\l\ty to
determine if the package as a whole is acceptable, or that one or more
provisions are SO ynacceptavle that the entire package must be rejected.
This requirement to accept oOf reject on @ whole compels serious evaluation
and responsible actton on the part of the Tegislative pody, because either
way they, 31ong Jith the un® nempership, shall bear the pltimate
responsib\lity for thelr respective dv'ision;. Ty also tends to fortify
.aga\nst one-upmanship and polit\cal posturing.

This was rot a3 time for choices 1o be mide about what fs liked or

disliked about the agreement. The optlon was not theirs to pick and

choose. fach member of this legislative pody had to patance the aCCeptable‘

against the not SO acceptable, ang on @ whole, make the collective

determination 1o accept o7 reject 1%,

..--»—-—_———-—*""-——-—-—- f e

*2p1though the ¢tatute sets no standargs for acceptance OF rejection
by the union membership, normaily the agreement Vs presented to the union
member ship for acceptance or rejectior ang they have no option put to vote
1t up or down.
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Because, in the instant case, the legislative body chose to pick and
choose and to begin negotiations anew with the wunlon, they falled to
properly and timely reject the agreement in accordance with O.R.C.
§4117.10(8).

Bavis, Vice Chalrman, and Latané, Board Member, corncur.

0453B:WMPS/j1b:8/10/89:f
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FROM THE

STATE EMPLOYMENT RELATIONS BOARD

O .. L

- e

POSTED PURSUANT TO At ORDER OF THE
TATE EMPLOYMENT RELATIORS 50ARD
AN AGENCY OF THE STATE OF OHID

After & hearing in which all partie- had 3n opportunity to oreseat
evidence, the State E£mployment Relatfons Board has determined that we
nave vielated the law and has ordered us to post Lhis Kotice. HWe intend
to carry out the order of tne Board and sbide by the follewing:

Wi WILL CEASE AND DESEST FROM:

[nterfering with, restraining, or coarcing
employces tn the exercise of the rfghts
quaranteed in Chapter 4117 of the Revised Code
or an employee organization in the selection of
its representative {or the purpose of collective
bargaining or the adjustment of grievances;

WE 1Lt HOT in any like or related matter, interfere with, resteain, or
coerce our enployees in the exercise of rights gquaranteed them under Chapter
4117 of the Revised (ode.

»
WE Will TAXE THE FOLLOWING AFFIRMATIVLD ACTICA:

1. Post far sixty (60} days in conspicuous
locations throughout the City where barqaining -
unit eroloyees work, the hatice to Employees
furnished by the Board stating that the City of
Marting Ferry shall cease and desist fran ihe
actions sct forth n Paragraph A and shall tike
the affirmatyve aciton set forth {n Paragraph B.

[?7) lmaediately beqin tu implement the provisians of

the tentatively agreed to contraclt retrosclive
to July 1, 1986,

CiTY OF MARTINS FERRY
BS-ULP-11-035C & B7-4LP-17-0602

S 7 I VI it

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED 2()

T This nolice must repain posteéd for staly (6C) consecullive days from the date of

posting and mist aot he altered, defaced, or covered by ény other material, Any
queslions conierning this notice or compliance with 115 provisions myy be directled
Lo tne Board,
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