STATE OF OHIO ' '
STATE EMPLOYMENT RELATIOKS BOARD mmm 8 9 - O 1 7

In the Hatter of
State Employment Relations Board,
Complainant,
v.

Montgomery County Joint Vocational School District
Board of Education,,

Respondent,
CASE NUMBER: 87-ULP-5-0203

ORDER
(Opinion attached.)

Before Chairman Sheehan, Vice Chairman Davis, and Board Member Latané;
March 2, 1989, ,

On Hay 7, 1587, the Montgomery County Joint Vocational School Employees
Association (Charging Party) filed an unfair labor practice charge agafnst
the Montgomery County Joint Vocational School District Board of Education
(Respondent) .

Pursuant to Ohfo Revised Code {0.R.C.) 6§4117,12, the Board conducted an
investigation and found probable cause to believe that an unfair labor
practice had been committed. Subseguently, a complaint was issued alleging
that the Resrondent had violated 0.R,C. §4117,11(A}(1) and (A)(5) by
refusing to negotiate on 1ssues affecting the terms and conditions of
employment with the exclusive representative of its employees. The case was
heard by a Board hearing officer.

The hearing officer identified a number of mandatory subjects of
bargaining on which the Respondent refused to bargain. However, there were
other subjects of bargaining 1in dispute which were not addressed by the
nhearing officer, '

In the Directive issued on January 12, 1989, the Board directed the
parties to file with the Board briefs identifying those bargaining subjects
which were not addressed by the hearing officer and which were the subject
of the refusal to bargain allegations. The briefs were also to discuss
whether those identffied subjects are mandatory subjects of bargaining,

The Board has reviewed the record, the hearing officer's proposed order,
exceptions, responses and briefs, For the reasons stated in the attached
opinion, incorporated by reference, the Board amends the Finding of Fact No.
17 to read that the Union rejected the fact-finder's report, deletes
Conclusion of Law No. 6, amends Conclusion of Law No. 5 to read that the
Respondent violated 0.R.C. 4117.11(A){1} and (%) by refusing to bargain in
good faith and unlawfully imposed conditions wupon neqotiations, amends
Recummendation 2.a.(1) to delete “(2)* following “Chapter 4117.11(A}{1).*
The Board adopts the Findings of Fact, Conclusions of Law and
Recommendations as amended.
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In the Matter of
State Employment Relations Board,
Complainant,
and

Montgomery County Joint Vocatic:at School District
Board of Educat.un,

' Respondent.

CASE NUMBER: 87-ULP-05-0203
OPINION

Latané, Board Member:
1

The fssues 1In thls case arose in January 1987 during contract
negottations for a successor collective bargaining agreement. The parties
involved are the Montgomery County Joint Vocational School Employees
Assoctatton (Unlon or Charging Party), representing one unit which contains
certified teaching staff and a second unit which fincludes classified
nonteaching staff, and the Montgomery County Joint Vocational Local School
District Board of Education (Employer or Respondent).

On January B, 1987, the parties met to begin negotiations for a
successor agreement to the one-page memorandum of agreement which had been
in effect from 1934 to 1987. At this meeting the Unton presented a
comprehensive master contract proposal which was discussed by the parties
during two subsequent meetings in Janvary.' On April 21, 1987, the
Employer presented two counterproposals, one for each bargaining unit.
During this meeting the Employer also presented a letter to the Union
stating that the Employer would only negotiate items contained in the table
of contents of its own proposals.? The Union responded by demanding that
the Employer negotiate the subjects included in the origitnal Unicn
proposal.’ The Employer refused to do so, and Insisted that 1t would not
bargatn on all of the issues presented by the Union.

'Finding of Fact (F.F.) 2.

*These proposals contalned sections on: (1) recognition of the Union

.as erxclusive representative; {II) grievance procedures; (III) assoclation

rights (including a provision for deduction of Union dues by the Employer on
written authorization by unit members); (IV) board rights; (V) salaries and
fringe benefits (details excluded); (VI) implementation; and (VII) duration. .

’F.F. 3, SERB Exh. 8-10.
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The Respondent violated R.C. §4l17.1|(A)(l) and (AX(S) by
refusing to bargain tn good faith fn that it falled to
negotiate mandatory subjects of pargaining and unlawfully
imposed conditions upon negotiations.

With regard to the First issue, there were 32 bargalning 1ssues which
the Union asked to bargain and which the E€mployer refused to bargain about.
The hearing officer addressed apprcx\mately 14 of the items but there were
18 items which were not addressed in the Proposed Order. To simplify
discussion, all of the disputed fissues are listed below. The numbers
correspond to those 1n the table of contents of SERB Exh. 23 which was the
Unton's original proposed master contract.

Proposal No. 6: fair Share Fee.
proposal No. 7: Payroll Deductions.
Proposal No.21: Special Leave for Association Business. .
Proposal No.22: Leave for Negotiattons.
Proposal No.23: Certified Contracts.

* proposal No.24: specific Assignments - certified.
Proposal No.25: School Calendar.
proposal No.27: Planning Time.
Proposal No.28: Calamity Days.
Proposal No.29: staff Meetings.
Proposal No.31: Emergency Leave.

* proposal No,35: New Assignments - certified.
Proposal No.36: Professional Travel.
Proposal No.38: £valuation - certified staff.
Proposal No.40: Salary Advancement - certified.

* proposal Ro.42: Method of salary payment.
Proposal No.43: Additional salary compensation.
Proposal No.44: Home Instruction.

* proposal Ko.48: Substitution.
Proposal No.49: Extra Duty Compensation.
Proposal No.50: Home Visit Compensation.
Proposal No.51: Tl tion Reimbursement.
Proposal No.52: Retirement Incentive Plan.
Proposal No.53: Eligibility for Iasurance Benefits.
Proposal No.54: Hospitalization Coverage and Carrier.
Proposal No.55: MO Coverage ang Carrier.
Proposal No.56: Denta! lnsurance Coverage and Carrier.
Proposal No.61: Hork Day and Hork Heek - classified.
Proposal No.64: Holidays - classified.
Proposal Mo.65: paid Vacation - classifled.
Proposal No.66: gvaluation - classified.
Proposal Ho.68: Extra Duty Pay - classified.

The Board finds that the ‘tems Visted above, except for the starred (%)
items, all pertain to or affect wages, hours, ang other terms and conditions
of employment, and as such there ts a duty to bargain about them in good
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(68){“ home visit compensation ¢50) and home {nstruction compensation
(ah).'* AN of these \tems are mandatory subjects that must be pargained
in good faith.

. [n acditton, there are geveral items that ‘nvolve other forms of
compensation. These 1tems also pertain to wages because they are generally
mage available to cmployees as part of 2 compensation package in place of
girect wage payments. Therefore, they are mandatory subjects within the
meaning of 0.R.C. §4\17.03(A). In this case these ltems inciude:
reimbursement for tuttlon costs (51"t retirement benefits st
profess\onal gravel allowances (16);'" holidays for classified employees
(64) and emergency jeave days (an;'t pald yacatton for classified
employees (65):'* insurance and health care penefits (53-56).°° These

{tems must be b&rqained in good faith.
2. HOURS ,
Changing an employee's hours is a mandatory subject of pargaining. The

—r————

‘3gpe Moreno Valley Unified 5choo) Oistrict, 4 HNPER 05-13107 (Cal.
Tdgeton tducation Ags'n V. foard of fducaticn of the Clty

WX e

PERE 4-30-82); B

Bridgeton EOUCEl X

r ,-———'_"'—-—_—-_'_
of Bridgeton, 134 A.2d 376 Ny s Ct 1975y, Care Ambulance, 707 LRRM 1043,

555 NLRB 417, 692 F.2d 762 (tablel. 111 LRRM 2650 {9th Cir. 1982).

‘*Elsinore valle tducatlon Ass'n CTA/HEA V. Lake Elsinore School
TRB 12-18-81)% snd HMoreno Valley, supra at

Districk, 10 NFER Ch-19012 {Cai.P
note 13.

1igee  TOMD of Henrietta an’l Roadrunners s5'n Local 1170 CHA, 19

_and_Roadrunners AssTR, SRS

Town OF M oo —ro—a
PERB 4625, 120-3013 (NY PERB 3-17-87).

vecity of Tallahassee V. PERC, 4 HPER 10-1304} (Fla. S Ct 1981)

_____-————____..——-—

‘rgtate of MNew Jersey, 15 HIPER 20060 (19895 Communi ty Electric

e —

services of L.A. & I1BEMW Locai 440, 271 NLRB Ho.93, 117 LRRH 1001 (1984)

—_ o = A

\eg 1. puPont_de Memours. 259 NLRE 961, 109 LRRH 1096 (1982); MLRB V.

e e — T

sharon Mats, 289 F.2d £36. 48 LARM 2098 (5th Cir. 1061); Sherwin Willlams,

260 HLRB 1321, 109-LRRM 1338 (1982), 714 F.2d 10959, 114 LRRM 2506 {th Cir
1983) .

17gee Great southern Irucking, 1] ¢ g 180, 10 LRRM 71 (Ath Cir.

1
1942) Township of Mariboro, 9 HPER 18126 (NJ PERC 1987).

19ge¢ Qak}gnd Unifted School Dist.. 4 PERC ¥11.022 (CA PERB 1980),
aff.'d 4 NPER 05-12084 (Ch App Ct 1981): fverett School Committec, 4 NPER
57-13066 (MA LRC 1982). City of Hewark, 4 WPER 31-12195 (NJ PERC 1981).
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employer 1s obltgated to bargain however minimal the change may be.?'
Issues such as school calendar (25), regular working hours, overtime and the
classified work day/work week (61) also pertain to hours; and therefore,
under O.R.C. §4117.08 there is a duty to bargain about them. Yo the extent
that state statutes mandate specific action by employers with regard to a
certain subject, negotiations will be about the effects of the action so
mandated.??

The lssue of calamity days (28) requires a different analysis. In
Findlay City School District Board of Education.!’ the Board stated:
“Hhether to schedule a make-up day is not a matter for bargaining. However,
when to hold the make-up day s a subject that requires bargaining with the
exclusive representative."?* The Board reasoned that the aliteration of
the existing calendar, necessitated by the addition of calamity days,
affected hours, terms and conditions of employment and was, therefore, a
mandatory subject of bargaining under 0.R.C. §4117.08(A).%° ,

3. TERMS AND CONDITIONS OF EMPLOYMENT

The iIssue of fair share fees (6) is a mandatory subject of bargaining.
This determination has two basis. The first §s the holding of the National
tabor Relations Board that union security, iIncluding dues checkoff, is a
mandatory subject of bargaining pursuvant to Section 8(a){(5) and (D)} of the

*'In re Perrysburg Bd. of Ed., SERB B6-038 (9-15-86), affirmed in
Perrysburg Bd. of Ed. v. SERB, 1987 SERB 4-18 No. 86-CIV-383 (C P Hood ,
1-16-87); SERB v. City of Bedford Heights, No. 54484 (8th Dist. Ct. App.
Cuyahoga, 11-25-87); SERB v. Bowling Green Bd. of Ed., 1988 SERB 4-8! (C P
Hood, 9-15-88); See Hedisen Mfg., 260 NLRE 590, 109 LRRM 1216 (1982},
Technical Careers Inst.. 259 WLRB 283, 108 LRRM 1359 (1981); Heston &
Brooker, 154 NLRB 747, GO LRRM 1015 (1965): Timken Roller Bearing, 70 NLRB
500, 18 LRRM 1370 (1946}, enforcement denied on other grounds, 161 F. 2d
949, 20 LRRM 2204 (Sth Cir. 1947); Camp and McInnes, Inc., 100 NLRB 524, 30
LRRM 1310 (1952); Inter-City Advertising, 61 NLRE 1377, 16 LRRM 153 (1945):
enforcement denied on other grounds, 154 F. 2d 949, 17 LRRM 916 (4th Cir.
1946);, Hilson & Co., 19 NLRE 990, 5 LRRM 560 (1940} enforced, 115 F. 2d 759,
7 LRRM 575 (8th Cir. 1940); Woodside Cotton Mills, 21 NLRB 42, GLRRM 68
(1940},

*"SERB v. City of Lakewood, supra, at note &.

*’Findlay City School Dist. Brd. of Educ., SERB B8-066 (5-13-88)

*Findlay, 1d.

T'SERB v, City of Lakewood, supra, at note 8: see also Lorain City
Schooi District Bd. of Ed. v. SERB, supra, at note 8. ’
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While the issues enumerated in this opinion are not exhaustive of topics
which require nggotiation, thetr ‘nciusion in this opinion should allay any
question of the need to bargain such issues tn contract negotiation.

Sheehan, Chalrman, and Davis, Vice Chalrman, concur.

04488:JL/)1b:7/13/89:d

9

s




	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page

