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SYATE OF OHI0
STATE EMPLOYMENT RELATIONS BOARD

.

In the Matter of
Fraterna! Order of Police, Chlo Labor Council, Inc.,
Employee Organization,
and
State of Ohlo, Office of Collecttve Bargaining,
Employer.
CASE NUMBER: B87-REP-04-0124

DIRECTION TO ELECTION
(Opinion Attached)

. Before Chalrman Sheehan, Vice Chairman Davis, and Board Member Latané;
March 16, 1989.

On April 24, 1987, the Fraternal Order of Pollce, Chio Labor Council,
Inc. (Employee Organization), filed a petition for representation election
seeking to represent a proposed bargaining unit of state employees
classified as State Highway Patrol Sergeants. On May 11, 1987, the State of
Ohlo, Office of Collective Bargaining (Employer) fited a response to the
petition objecting to the proposed unit. The matter was directed to
hearing. The hearing on August 6, 1987, was. limited to the issue of whether
the petition was barred under the doctrines of estoppel and res judicata. .
On December 17, 1987, the Board issued an opinion holding that neilther
doctrines have any relevance to appropriate unit determinations and remanded
the case to hearing for resolution of the remaining issues. On June 6-8,
1988, a hearing was held on the remalning issues.

The Board has reviewed the record, the hearing officer's recommended
determination, exceptions and response. For the reascns stated itn the
attached opinton, incorporated by reference, the Board adopts the
Stipulations and Findings of Fact, amends Conclusion of Law No. 4 to read:
"Al)l of the Highway Patrol Sergeants are not ‘supervisors’ within the
meantng of 0.R.C. Section 4117.01(F)" and adopts the Conclusions of Law as
amended. Board Member Latané, who vcted with the majority on March 16,
1989, changed her vote on March 30, 1989, dissenting,

The Board directs that an election take place in the following unit:
! Included: Al) Highway Patrol Sergeants

Excluded: All confidential and other employees
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Direction of Election

Case No. 87-REP-04-0124 -
March 16, 1989
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The time and place of the election shall be determined by the
Administrator of Representation in consultation with the parties. HNo later
than July 23, 1989, the Employer shall serve on the Empioyee Organization
and file with the State Employment Relatlons Board a numbered alphabetized

eligibility Iist with the names and addresses of those employees etigitble to
vote as of March 16, 1989.

It is so directed.

SHEEHAN, Chairman, an¢ DAVIS, Vice Chairman, concur. LATANE, Board

Member, dissents.
& Qs

WITL.TAW P SHECHAN CHATRMAN

You are hereby notified that an appeal may be perfected, pursuant to
Ohio Revised Code Section 119.12, by filing a notice of appeal with the
Board at 65 East State Street, 12th Floor, Columbus, Ohio 43215-4213, and

with the Franklin County Common Pleas Court within fifteen days after the
matling of the Board's directive.

[ certify that this document was flled and a copy served upon each party

and the representative of each party by certified mait, return receipt

requested, on this _\ S‘E‘ day of \Q‘O?A _, 1989,
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| doctrines collateral estopnel nor res judicata “"have any reievance to

appropriate unlt determinations in labor faw.” [n_re State of Ohio, SERR

87-030 (12-17-87). The case was remanded to the Hearing Officer for
rasolution of the remaining issues.

At the hearing ke'id on June ¢ 8, 1986, the CLB ctarified 1ts posttion by
stating that If the Board determined tnat Mighway Patro! Sergeants muyst be
placed In some unit, GCB would not object to their being in a separate unit
but would object to their being placed in State Unit i, the original Highway

Patrol Officers’ untt. CCB also argued that at least two »f the sergeant;

were confidential employees. The issues rematning were:
1) Whether the Highway Patrol Sergeants are supe: .isors
within the meaning of R.C. §4117.01(4: or
confidential employees within the meaning of R.C.
§4117.01(B), or management level employees .ithin
the meanitng of R.C. §4117.01(K)?
2) Assuming scme Highway Patrol Sergeants are public
employees within the meaning of R.C. §4117.01(0),
what 1s the appropclate bargaining wunit for them
pursuant %o the criteria of R.C. §4117.067
Il
On March 2, 1989, the Hearing Officer 1issuved hls recorwended
determination to « .miss the petition for representation election because,
as set forth in Concluston of Law Ho. 4, "“all of the Highway Patrol
Sergeants are supervisors within the meaning of O.R.C. §4117.0H(F)." Tr~

Heartng Offlicer also concluded that Sergeant Richard Corbin s a

EE I S

“confidential employee” within the meaning of O.R.C. §4117.01()), but

ot

Sergeant Ernst Howard is not. For the reasons adduced below, the 8Boary

amends Concluslon of Law No. 4 to read, “A)l of the Highway Patrol Sergeants

are not ‘supervisors' within the meaning of O.R.C. §4117.01(F)," and adopts - ;g

the Hearing Officer's Stipulations; the Findings of Fact; Conclusions of Law

fy b . i il
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Nos. 1, 2, 3, 4 as amended, 5 and 6; and directs an election to be conducted

in a bargaining unit consisting cf )} Highway Patrol Sergeants, excluding
atl confidential and all other employees,
I

The Hearing Officer tn his analysis, which led to his recommendation

that all sérgeants are "supervisors" pursuant to R.C. §4117.01¢F), relied

extensively on three Cases.  Two of the three are Hearing Officers’

recommended determinations, The Ohio State University, SERB Case HNo.

—_—————

84-YR-07-1652 (5-8-85) ang Cuyahoqa County Sheriff, SERB Case No.

86-REP-3-0021 (1-15-87), where the Boarg adopted the Findings of Fact,
Conclusions of Law, ang Recommendat}ons. but not the analysis  angd
discussion. A Board Opinion Was not issued on these two  cases and,
consequently, they are limtted to the particular facts of the tases and are

not  considerey o have precedentia] value and  pursvant to Ohig

Administrative Code Rute 4117-1-17¢8) which states:

Hearing officers* recommendations shatl not pe Cited as
authority for any principle ynigss the hearing officer's
analysis has been expressly adopted by the Board 1in

accordance with Rule 4117-1-9%" of the Administrative
Code.

This Rule specifically preciudes the consideration of hearing officer cases

45 authority for any principie unless the hearing officer's analysts has

been expressly adopted by the Board.

——— e

'0.A.C. Rile 4117-1-15¢B) provides:

Board approval of 4 hearing officer's recommendation does
not constitute adoption of the reasoning set forth 1n
that recommendation unless the reasoning s expressly
adopted by  the board and tpe recommendation tg
Incorporated by reference 1p the board order or directtive.

" !'!-.\.7'
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lysis tg not adopted, the

The principal Case on which the hearing officer

s Onio State University. supra,
hear tng officers:

recommendatlons have p
not speclfically been adopted,
to both Cases,

in the Case at
reljes

issue
and s an excellent example of why

N that since the Board upheld the
SUpervisory status of the Sergeants in g

hio State Unfversitx the same

should
be determfned in the case 3t fssye.

However, ¢he record?
Unlversltg evidenceq that

dtscharge of ap officer.

in Ohio State
the Sergeants hag effectively recommended the

The sergeants {p tpe cas

2 a3t hang have ng such
authority, This

significant difference.

Is a very important and

duthority ¢o cause an employes

The
§ discharge js vastly greater authority ¢
Instant caqe who

Hhile the Board will
stmilar facts witg

an
that vesteg In Sergeants jp the

have no Say in tpe degree
of disciplipe ®

take every Precaution tq assure that

the Board Must reserye the

Unlverslty. the fac:s

different conclusion.

In contrast to ghyo State
Instant Case are dlssimilar and require 3

the reliance op hearlng officersg’ Cases wherg
—_—

*See hearing ofFlcer's recommenged determinat!on In In r
Universit » SERB Case

N _re Ohig State
Nos, 84~VR-07-I652 and 84—RC~08-176I (5-T-85y,
’F!ndfng of Fact (F.F.) No. g,
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no precedent exists is faulty and does not carry persuvasive wefght.*
The Board opinion relled upon by the hearing officer Is Greater
Cleveland Regional Transit Authority, SERB 86-013, in which the Board found

‘The dissent foruses upon the significance of the hearing officer's
recommendations and analysis. The dissent does not share the majority's
dissatisfaction with the hearing officer's reliance upon {nappropriate
cttations. 1In response, all that need be sald is that the Board and only
the Board creates precedent. The Board, not fts staff, is the Interpreter
of the law. The dissent's contorted reading of 0.A.C. rule 4117-1-17 i¢
contrary to the essential dutles vested in this three-member Board by R.C.
Chapter 4117. 1In carrying out our duty of applying the law, the Board
welcomes cltations by parties and staff of legitimate legal authorities.
The dissent, however, falls to recognize that when the Board adopts a
hearing officer's recommended conclusions of law but declines to pen an
opinion or to adopt the hearing officer's analysis, the Board does so
because there are no legal issues of significance to warrant a precedent-
setting statement of standards or analysts. Such rulings are limited to the
facts of the individual cases. 0.A.C Rule 4117-1-17¢(B) reflects this status
and 1s comparable to ruyles promulgated by the federal and states' courts in
which these judicial bodies have clarified the precedential status of
certatn rulings. See e.q.. 6th Cir. R. 10 (F), 1988-89,

As the dissent concedes, tssues of supervisory status are resolved on a
case-by-case basis and turn on the facts of each particular case. This very
point fllustrates the tnappropriateness of the efforts by the hearing

officer and the dissent to extract precedential value from hearing officer.

recommendattons that have been adopted without Board opiniens or affirmation
of the anaiyses.

The dissent's second point appears to be that the Board should defer to
the hearing officer's legal deacision. Certainly, a hearing officer's
findings of fact generally receive substantial deference from the Board.
However, the applfcation of the law to those facts fis within the special
proviace and responsibiitty of the Board. If the dissenting Board Member
disagrees with the majority's applicaticn of the Jaw to the facts, then that
ts a.legitimate reason to dissent. However, merely because the heartng
officer reached a given resylt by applying the law to the Ffacts Is not a
valid reason to support that conclusion. Such a misreading of the statute
would result in an abdication of this Board's statutory obligation to
interpret and apply the law.

The cases citeq by the dissent are misplaced. ~ The dissent misses the
fundamental distinction between Issues of fact and issues of law. The cases
cited deal with situations where Issues of fact, with regard to which there
s deferance ta the trier of fact.:ara=in.d1spute.~~uouaver; this Is not as
In the instant-case. ' As.acmatter of fact,".in- the case at handn the Board
adopted the:-hearing offjcer's findings of fact. The dispute. in-this case is
on Issues of law, specifically on whether the facts In this case establish
supervisoryTstatus;wfThis:Jegalcdetarmlnation~is;the duty-nndtresponstblllty
of the Board and only the Board. . Co
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4)  The Sergeant 1s the first step of the contractual
grievance procedure but the Sergeants are supposed
to call someone higher up before they resolve formal
grievancaes.'?

5) A Sergeant can initiate the steps to have an
employee rewarded or recognized for outstanding
conduct. Anyone else can recommend anyone for a
commendation. '

6) Sergeants are part of the evaluation team to rate
actual performance of employees as well as thelr
potential for a supervisory post. The teams consist
of two or more Sergeants and a Lieutenant. The
Lieutenant has the final say.'®

7Y kf there 1s a pattern of Inactivity or idle time,
the Sergeant can wuse his discretion to either
counsel! the employee or bring it to the attention of
the Post Commander.'

83 Hhen a Post hires a clerical employee, a Sergeant
may be asked to assist with the interviewing and to
give tnput.'’

Al of the above facts show that, while the sergeants have certain

authoritles, the level of exercising their authortties !s no more than

routine and clerical im nature. In fact, anything which is out of the usua)

or calls for 1independent judgment in the interest of the Employer, is left

to the higher-ups to decide. Consequently, the supervisory status of the

I Sergeants in question has simply not been proven.

"'F.F. No. 9,
"*F.F. Ko. 11,
"SFLF. Ho. 12,
o "f.F, No. 15.

"TF.F. NHo. 16.
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STATE OF OHIO

-~ y STATE EMPLOYMENT RELATIONS BOARD
In the Matter of

State Employment Relations Board,

Complainant,

and
fraternal Order of Police, Ohio Labor Councili,
Employee Organization,

and

State of Ohio, Office of Collective Bargaining,
Employer.
CASE NUMBER:  B7-REP-04-0124

DISSENTING OPINION

Latané, Board Member:

I respecttully dissent from the majority determination in this case that
Highway Patrol Sergeants are not supervisors within the meaning of 0.R.C.
§4117.01<F). I find that the Hearing Officer's Concluston of Law No. 4,
that Highway Patrol Sergeants exercise supervisory powers, is supported by
substantial evidence in the record. As the Hearing Officer noted tn his
Analysis and Discussion, Section A of which s incorporated by veference in
this dissent, supervisory and managerial issues are questions of fact tn
each case and such status must be determined on 2 case-by-case basis.

-~ The Hearing Officer determined that the employees Iin question possess
more than one of the responsibilities enumerated in 0.R.C.§4117.0)(F) while
not meeting the test of managerial responsibitity defined In §4)17.01(K2.
The majority, citing Ohio Administrative Code Rule (0.A.C.» 4117-1-17(B),
finds that the Heartng Officer sub judice improperly relled on two SERB :
cases where the Board adopted a Hearing Officer’s findings of Fact, 1
Conclusions of Law, and Recommendations. o

The majority errs In its interpretation and application of the rule'
addressing citation of Hearing Officer recommendations. 0.A.C. 4117-1-17(B) i
makes no mention of Board decisions which uphold Hearing Officer \
recommendations. It Vs questionable whether the Board may reasonably ,gi

]

restrict parties or thetr advocates from citing any source of authority, be
it a Hearing Officer or another tribunal. The relevance or persuasive value
of a citation ultimately rests with the Board in any event. The Board has
ruled 1n several cases that it is not bound by KLRB precedent, hence parties
AT,
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are a ready on notice that the Board tooks only to its own decisions (to the
extent it is not overruled by a higher tribunal) for controlling pracedent.

Although the majority's zealous defense of its assumed legal right to
Hmit use of Its own public, legal record 1s eloquent, It 1{is not
persuasive. The State Employment Retations Board 13 a quasi-judicial public
agency, not a court. As such, it Is subject to the provisions of 0.R.C.
§119.09 and also to 0.R.C. §121.22. 0.R.C. §119.09 states in part:

No such recommendation (of a referee or examiper) shall
be final until confirmed and approved by the agency as
indicated by the order entered on 1Its record of
proceedings, and If the agency modifles or disapproves
the recommendations of the referee or examiner it shall
Inciude in the record of its proceedings the reasons for
such modification or disapprovatl.

This provision of O.R.C.§119.09 makes clear the necessity for 0.A.C.
4117-1-17(B). A recommendation by a Hearing Officer needs affirmation by
the Board in order to be final, and clearly a tentative recommendation
should not be cited.

The State Employment Relations Board Is also subject to the provisions
of O.R.C. §121.22, which requires (with a few exceptions) decisions to be
reached in public, which further differentiates this Board from a court. A
Hearing Officer's Recommended Determination or Proposed Order, the Order or
Directive of the Board, and Opinions of the Board are a matter of public
record, whether or not precedential.

i To forbid the citation of a case for its applicable Findings of Fact and
: Conclusions of Law, when affirmed by the Board, lessens the Board's
accountability for its actions by potentially allowing arbitrary and
Inconsistent decisions by the Board with no ability by the public to
determine what those rulings are. The Findings of Fact and Conclusions of
Law, if affirmed oy the Board, have legal status whether or not the legal
reasoning s agreed with by the entity that has affirmed them.

In this case the Hearing Officer was careful to refer only to the Facts
and Conclusions of Law in the cases cited as affirmed by the Boaruy with no
opinion, The Ohlo State University, SERB Case No. 84-VR-07-1652 (5-8-85),
and Cuyahoga County Sheriff, SERB Case No. B86-REP-3-0021 (1-15-87). He
relled on those two decisions, other cases, and his own analysis of the
record in reaching his recommendations. 1 found his Conclusions of iLaw to
be well supported by the Findings of Fact and his Analysis and Discussion.
I do not find his Analysis and Discussion flawed by the Inclusion of the
above clited cases.

wHE Mda -,
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It 1s unreasonable to restrict the citation of the Board’s own
decistonal authority, whether it emanates from a Hearing Officer's Findings
of Fact and Conclusions of Law adooted by the Board, or from the Board's own
nandiwork. In any case, the Board's affirmance of a Hearing Officer's
proposed order, based upon the specific facts in that case, must be accorded
some, albeit limited, instructive value. The fact that the Board has
affirmed a dearing Officer's recommended determination not only brings SERB
into compltance with Q.R.C. §119.09, but also clearly takes such decision
beyond the purview of 0.A.C. 4117-1-17¢(B). There should be a Board policy
that cases with the same or similar facts should be decided alike, and this
view of what constitutes precedeat would help to ensure consistency.

To reiterate, supervisory cases must be decided on a case-by-case basis,
and substantial evidence should be presented to repudiate the decision of
the trier of fact. 1 do not find that evidence, factual or legal, present
In thnis case. See Mosher Steel Co. v. NLRB, 568 F. 2d 436 (5th Cir. 1978):
cf. Standard Dry Wall Products, Inc., 9} NLRB No. 103 (1950).

The Hearing Officer’'s Conclusion of Law No. 4, fin'ing that Highway
Patrol Sergeants' duties are supervisory, is wel) supported by the Findings
of Fact and Analysis and Discussion and should be upheld.

04528:JL/b:7/13/89:f
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STATE oF CH10
STATE EMPLOYMENT RELATIONS BOARD

In the Matter o - . T T
Fraterna) Order of Polfce, Ohio Labor Council. Inc.,
Employee Organlzation.

and

Pay] Cox ang Deborap Bukovan. Esquires. 3360 East lefngston Avenue.
Columbus, Ohio 43227, (614) 235*3800. representative for FOP/GLC,

Stevep Chesler, Esquire. 65 fast State Street, 16th Floor, Columbus. Ohio
432!5, (614) 466-!758, representatfve for State of Ohio, ocs.

-—-—_._._"-*'——-_.__\

T STATEMENT 0F 1y CASE

_-"‘—-—-._,,_
On Apriy 24, 1987, the Fraterpaj Order of Police, Ohio Labor Council,
Inc (FOp) Petition for Tepresentatfon election eeking o
represent Proposeq bargainfng unjt state employeps classtf!ed a5 State
93y  Patro rgeants € Sta Qhio, ¢ ce ollectiye
Barqainfng oC 5 Emplaye N May M, J9g v i} onse o the
Petition i, Which i Urged that th ajj employees Proposed

e
untt were elther SUpervisor Or managers within the Meaning of Reviseg Code
Chapter 4117, (2) that the FOP 1q Case N, 85—RC-04-350| hag dgreed ¢o
exc tude ‘these employees From the state unjy¢ and were, therefore. e5toppag
arguing , Contrary pPosition now: ang (3 that 4 barqalnlng uni¢

‘ an approprlate

bargainlnq UMt pursyans to R.c, N7.06. g, June g 1987, the Board
is g -

The hearlng on August 6, 1987, In - this cdse, was limiteg to the'OCB's
claim that the FOp' g petition ls'barred under the doctrines of estoppe) and
Tes Judicata. The Hearing Officer fssued 5 Fecommende, determlnatlon o

[

i e
barred"by the'doctrine of tollateraj €stoppe; . In ap oplinign written by
then-Chalrman Day op Decemper 17, 1987, the Boary held that neither

!

doctrines of Collatara) estoppel por Tes Judicata “have Ny relevance to.
a0propriate unit determlnatlons In labor law,™ his ¢a ¢
the Hearlng Officer for resolutipg
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« RECOMMENDED DETERMINATION JANUARY 17, 1989
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l

!
A hearing on the remaining issves was held on June 6-8, 1988. At -

hearing, the 0CB clarified its position by stating that if the Board

determined that Highway Patrol Sergeants must be placed in some unit, OCB I

would not object to their being in a separate unit but would object to their i

being placed in State Unit 1 (i.e., the original Highway Patrol Officer !

unit). (1. 9-10). OCB also argued at hearing that at least two of the

sergeants were confidential employees. Both parties filed post-hearing

briefs with the Hearing Officer on August 12, 1988.

II. ISSUES

1. Hhether the Highway Patrol Sergeants are supervisors within the meaning
of Revised Code Section 4117.01(F), or confidential employees within the
meaning of Revised Code Section 4117.01¢(J), or management fevel
employees within the meaning of Revised Code Section 4117.01(K).

2. Assuming some Highway Patrol Sergeants are public employees within the
meaning of Revised Code Section 4117.01(C), what is the appropriate
bargaining unit for them pursuant to the criteria of Revised Code
Section 4117.067

111. STIPULATIONS
BRI T S
1. The Fraternal Order of Police, Ohio Labor Council, Inc., is an “"employee
organization" within the meaning of Ohio Revised Code §4117.00(D).
(r.n.'
2. The State 6f7'0hio. Office of Collective Bargaining, 1is a "public
employer* within the meaning of Ohio Revised Code §4117.01(B). (I1.7).

3. Sergeant Richard Corbin is a "confidential employee" within the meaning
of Ohto Revised Code §4117.01(J). «(I. 201).

i
4. In the Ohio Kighway Patrol there are a total of 700-800 Troopers; 250 E
Dispatchers, including Communications Techniclans and Electronics !
Technicians; and 253 Sergeants. The MHighway Patrol has 57 Posts in |
OMo, and 220 of the Sergeants are assigned to those Posts. The )
remaining 33 Sergeants are assigned to the General Headguarters, 4
District 6, In Cleveland Operations. (I1. 171}, q

A

_5. Since April of 19B6, until the date of hearing, the Highway Patrol has
had 333 grievances filed. (II. 171},

6. State Highway Patrol Sergeants do not have -aythority {o hire, transfer,
;?;pg?g, lay off, recal) from layoff, or discharge an employee. (1. 62, -3
-119). 4

Lo el ’ : .

”

wLAUe T T L - ’

' AIl references to the transcript of the hearing are indicated paren-

thetically bv the volume {in Roman numerals, followed by the zage . .08

_ number. References to exhibits are Indicated parenthetically by “Exh.* ™ R

" preceded by a reference to the party whose exhibit 1s being referenced. :
. ....."!'3.,. B '
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Iv. FINDINGS OF FACT?

\. The Ohio State Highway Patrol has 57 Posts located in 57 of Ohio's 88
counties. These are further grouped into nine Districts in addition to
the Turnpike. A Lieutenant is in charge of a Post, while a Captain is
in charge of a District. There are also Majors, Lieutenant Colonels and
a Coleonel., (I. 15B8-1593.

2. The Posts operate on three shifts, twenty-four hours a day. The
Lieutenant of the Springfield Post, as Post Commander. works Monday
through Friday, 8:00 a.m. to 5:00 p.m. Sergeants are in charge of the
Post whenever the Llieutenant is absent, which includes two shifts every
day. as well as other occasions when the Lieutenant is on leave or
taking his two days off each week. (]. 19-20, 29).

3. Line assignments and shift schedules for Troopers and Sergeants are made
up in advance for a 30-day period of time by the Lieutenant. Sergeants
rotate shifts as Shift Supervisors. In the absence of the Lieutenant
(e.g., vacation), the Sergeant as Acting Post Commander has the same
avthority as the Lieutenant. When a Lieutenant is gone for a short
pertod of time, the responsibility of Acting Post Commander is rotated,
depending on which Sergeant §s working the day shift. However, long
absences may result in a particular Sergeant being chosen as Acting Post
... Commander with_a temporary increase in pay. (I. i7-18, 29-31, 121-122,
139-140}.

4. A Highway Patrol Sergeant (Sergeant) supervises a shift. The Sergeant
fs responsible for ascertaining that Troopers report for duty, hivse
-proper patrol assignments for the day, and have all the necessary equip-
ment, such as arrest reports, etc. Troopers are assigned to patrol
“‘certaln routes in:advance. The Shift Sergeant makes any schedule
©adjustments ds ‘necessary during the shift, such as when someone. calls in
i gick, The Sergeant ts not required to consult the Lteutenant before
. dotng so. Shift Sergeants can also use their discretion to approve
vre reassignments of routes requested by a Trooper, such as where light
"o traffic exists on the original assignment. On occasion, an expertenced
¢.:'1DYspatcher may change a line assignment based on knowtedge - of
priorities, particularly If the Shift Sergeant cannot  be reached when
f~ - the need arises. However, the wultimate respon- sibility for: seeing .to
it that all necessary assignments are covered rests on the Shift
Sergeant. (I. 18-19, 55-60, 107-108, 142, 1. 29-3}, 122-123, 156-157),

5. Shift Sergeants perform most of the same functions as the Licutenant
" with regards to the actual supervision of employees, including
if; clericals, Dispatchers, and Height Scale Operators: advising. .as .to
ebTproper procedures directing, tralntnq, evaluating, and resolvlng T

Jo el L AR R I I 2
| CII"“ o T . : ' - v ' -zither |.'I }
LLLlianey v ’ Hovante ta

*he - 1ntended for convenience only and are not intended to suggest that such

rgf:re:ces are the solz support in the rocord for the related Flnd!ngs
of Fac
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probtems. Shift Sergeants assign Troopers to give speeches when needed
and to do investigations. A Sergeant can use his discretion tc send
employees home that he deems are unfit to work. In the event of a
special need {(e.g., a snowstorm), he or she can use his or her own
discrevion to call out the next shift earty or hold over a shift
laiz,even though this may result in uvertime pay. IFf the need for extra
manpower 1s not just a local problem, the Sergeant will check with
higher authority, otherwise the Lieutenant is notified after the fact in
most cases. If the Trooper responds to an accident near the end of his
skift, he must call the Shift Supervisor to get authorization for
overtime. The Sergeant using his discretion can authorize overtime, or
senc 3 Trooper on the new shift to handle it, or handle it himself.
Sergeants can approve overtime and dispute overtime claimed by an
employee. (I. 23-26, .5, 60-6i, 106-107, 114, 116, 142, 156-157,
178-180, 1B4-185; II. 34, 128-133, 157-159; III. 9-10).

6. DOtspatchers are entitled to half-hour lunch breaks. The Shift Sergeant
decides when ti» Dispatchers can go to lunch and who will Fi11 in for
the Dispatcher. Sergeants have authority.to approve compensatory time,
sick leave and personal leave after ascertaining that adequate staffing
w41} be available and that th: proper procedures have been followed. A
timely reguest for leave except in emergencies must be made at least
24-48 hours in advance. ([. 34, 44, 106-107, 141-142, 184; II. 56-57,
146-147).

7. At the Springfield Post, Sergeants are required to respond to all fatal
accidents, serious injury accidents, and situations where a road may be
blocked and additional asststance s needed. At other times the
Sergeant may wse his discretion in responding. At an accident scene,
the Sergeant 15 in cnarge as the highest ranking officer at the scene.
Sergeants spend approximately 30% of their time doing patrol work like
other Patrol Officers, but they will still supervise via thelr radio
when they work patrol, A Sergeant has authority to call from off-duty a

Trooper trained as a Technical Acclident Investigator to the scene of a 3

serious accident or fatality. (I. 39-41, 97-98, 124, 130-131, 186, 3

192-193). : )
8. Sergeants handle resisting arrest investigations. Post Conmanders

usually delegate the Investigation. of a complaint against a Trooper to
one of the Sergeants. The Sergeant can attempt to resolve the problem
with the complaining party. If the Sergeant discovers Iimproper
behavior, he can counsel the employee or give a verbal reprirmand or give
a formal report to the Post Commander. In the case of a formal investi- -3
gation, the Sergeant will issue a report on the facts and recommend R
vhether or not discipline should be takea (l.e., chargeable or non- B
chargeable). The degree of discipline s 1left to the Geaeral
Headquarters to assure uniformity of discipline throughout th- state o
considering the employee‘'s past record. Only about 2% of the time does Y,
a Sergeant’s recommendatton of chargeable or non-chargeable get reversed e g
by higher level officers. Although a Trooper could in'tiate an inves-
tigyation of a fellow Trooper for misconduct, this virtually never
happens. Tardiness situations are controlled by the collective bargaln-. = . ..5.
Ing agreement, but a Sergeant ran use discretion on a first offense to il

BT H
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dock his pay but tssue no reprimand if the Sergeant believes ft was not
- the Trooper's fault (e.q., a flat ttred. (1. 20-22, 46-47, 105-106,

NS, 17, 143, 148, 170-174, 178; 11. '31-33; 36-90, 82-84, 91-.93,

123-128, 133-138, 150-155; II1, 5-7, 27-29, 32-33; State Exhs. 5-7).

9. The Sergeant is the first step of the contractual grievance procedure.
Many problems at the Post are resolved by Sergeants with employees and
never become grievances. Sergeants are supposed to call somecne higher
up before they resolve formal grievances In order to ensyre consistency
in the interpretation of policy and procedure. Ultimately, 37% of ail
grievances are resolved at Step One of the griavance procedure., A
grievance ts considered resolved at Step One if the employee doesn't
pursue it beyond Step One. (I. 24, 49, 110-111, 143-144, 181: |1,
34-36, 165; 1I1. 24-27, 35-38; State Exhs. 4, 14, 18 and 19).

10. Sergeants ride with Troopers to observe and evaluate their handling of
situations and to advise or correct problems. Sergeants evaluate how
proficient Troopers are with the radar equipment. (1. 27-28, 109, 145:
I1. 85-86, 99-100, 167-168).

1. A Sergeant can initiate the steps to have an employee rewarded or
recognized for ovtstanding conduct. Anyone -else can recommend anyone
for a commendation. Troopers would make a recomnendation to their
Sergeant or Lieutenant and SO on up the line. Once a recommendation
comes to the General Headquarters, some form of commendation is almost
always given. (]. 62-63, 144-145, 162, 182-183; I1f. 29-32).

12. Hritten performance evaluations of employees are used to rate actual
performance as well as the person’'s potential to ke a supervisor.  -The
Highway Patrol utilizes team evaluations of Troopers at each Post. The
team consists of the Lieutenant and two or more Sergeants. One type of
evadluation used to measure supervisuwy potential after three years, the
Trooper Performance Report, s semi-annual and is described in State
Exhibit 15, Another type of evaluation rates performance and not super-
visory potential, and is administered semi-annually to Troopers with
more than one year': service. (State €xh. 17). In most instances, the
Sergeants jointly sign Trooper evaluations with the Lieutenant. The
Lieuteaant usuvally relfes a lot on the Sergeant's t{mpressions of ‘the
Troopers hecause the Sergeants work most Closely with them. In case of
a conflict regarding the rating, the Lieutenant has the #ipal say. o (I,
31, 53-5%, 114, 125-126, 146, 148, b61, 189-190: 1II. 63-66, 96-99,
147-149) .

13. FOP £xhibit 4 15 a computer-generated 1ist of tlme spent by each officer
performing varijous duties: patrolling (PTL), accident investigation
(ACC), court time (CRT), case Investigation time {CASE), supervising
(SPV), dispatching (DESK), special detail function (SPC), and contract

. function hours (CFity. Fop Exhibit 5 s a 1ist on the number of
production-related activities by employees: warnings (HARY | arrests
(ARR), “commarcial vehicle enforcement (COMY, driving. under. the . ¥nif yy-
ence (DUI), accident Investigation (ACC), motor vehlcle “Inspections

_
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(MVI), inspection decals issued (DEC), assistance rendered to motorists
(AST), case investigaticns (CAS), recovered property amounts (REC),
registration fee amounts (REG). (I. £6-92). In the first five months
of 1988, Sergeant Schinkle (FOP's witness) put down 60 hours as patrol
time. but 490 hours under supervisory time. (Il 94-95; FOP Exh. 4).

. Sergeants use ‘the HP53-B log, which 1s Trooper activities logged dally

and :hourly .with the Dispatcher, to determine and discuss productivity
with Troopers. If there is a pattern of inactivity or idle time, the
Sergeant can use his discretion to either counsel! the employee or “Sring
it -to -the attention of the Post Commander for further action. (1.
Pi-112; FEs 159-161).

A committee consisting of the District Commander, a district staff
Lieutenant, the Post Commander and a Sergeant out of the Trooper's Post
give a five-year interview and questioning session to every Trooper to
determine .his or her jevel of knowledge after the first five years.
This- review i5 used to evaluate promotional potential and progress.
(1. 164-166).

The ultimate responsib'lity to determine that various administrative
matters have been properiy taken care of s dividec up among the
Sergeants at each Post. These agministrative matters in¢lude. equipment
maintenance, keeping pending warrant and arrest files up-to-date,
inspecting patrol cars and school buses, maintaining the micro-computer
entries of accident and OUl statistics, keeping evidence and case flles
in proper order keeping track of insurance and the hours logged by the
auxiltary program, accurately maintaining the records of the overtime
pqualization program, etc. Sometimes Irocpers or a clerical employee
may assist or perform the actual administrative function, but the
Sergeant assigned to that function 1s responsible for seeing to it that
the-rtask: is accomplished inm a timely and praoper manner. .([." 67-82,
333=137, 1587 11, 47-54; FOP Exhs. 1 and ). B T
Occasionally when a Post hires a clerica! employee, a Sergeant may be
asked. to assist with the interviewing and to give lInput regarding his
impression of the applicant. (I. 95).

PSRN TR

. Sergeants take management tralning courses at the Ohlo State»‘KiqhQay

fatrol Academy - about once a year. These courses teach management
practices for first line supervisors and personnel matters. (1. ‘113,
182, 191). D

- .
Vo

. Every Post has a meeting about once a month in which all the Serqeaﬁts

and _the Post Commander meet. They discuss personnel problems, 'opera-
tional:nfacts and changes, and Post procedures. - Likewise,::everynisik
weekyLor (90 the District Commander has a meeting that iacludes the. Post
Commanders and . whatever Sergeants ‘are available to.  attend .:at cthe
Dtstrict Headquacters. .. (1. 113-114, 122, 146-147,.168-170, 18)-182)rs=
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V. ANALYSIS AND DISCUSSION

AL Ul oe—=——

A, SUPERVISGRX AND HANAGERIAL 1SSUES.

gection 4117.01(K) provides in relevant part:

( nManagement jevel employee“ means an \ndiv1dua\ who
formulates policy on behal of the pub\\c employer . W
respons bl girects th impiementat\on of polity, T

ay reasond b equired on the pubiic
employer t ¢t in the prepar tio the conduct ©
collective neqot\ations. administer collectiV ly nego-
tiated agreemen or have 2 3 role in P® sonne
adm\n\strat\on

gection an 7.0k proviges in relevant part:

(S “Supervisor" means any individual who has author ¥ £y
in the ypterest of the employer to hire. transfer,
suspend., 1ay of f. recall, promote. gischarge, assign,
reward, ©Of giscipline other public employees,

that author ity {s not of 23 merely routine OF clerical PR
oAt nature but requires the use of \ndependent judqment, :

Those individuals found 10 pe managers andg/or qupervisors within the
meaning of the abov® definitions are not considered “public emp\oyees"
pursuanf to;§4\\1.0\(C)(\0). and the employer cannot D€ compe\led 1o pargain
with them. Tne Employer could choose to recognize and pargain with 2 unit’
of superv}sors vo\untari\y. In_re ity of Cantof. SERE g5-011 (4-2-85), 2
QRER :Par. 2439 University ofﬁ_C\nc\nnati v. GERB. 97 SERB 4-25 .(CP,
Hamilton, 2-9-87). . e

"Members of the state nighway patrot” are separate\y defined 0 R.C. ;
gection 4117.01 (1), and are not inciuded in the gefinition of “members of 3
po\\ce-department" within the‘meaninq of R.C. secthion 4\\?.0\(H). There-
fore, the determ\nat\on of thelr superv\sory status 'S contro\\ed py R.C.
section 4117 .0WE) ahove. Ceace o
gupervisory and manaqcria\ jseues are a question of fact in each case
and such sratus must therefore be getermined on ) case-by-¢aset pasis.. Lo TE
Lucas County pecorder’$ office, SERB g5-061 (11-21-8%), 3 QPER Par 30()\.'r
The burden of estabiishing an  exclusion from a pargaining ynit . under
§4\\?.O\ rests upon the party seeking jp. In _r€ frankiin Local school,

pistr of '£d, g 84-008 (11-8-842, QOPE par. 1308. an a0 Rver

Townsh! “gwofess\on | Fire Fighters and hag River og_gglg_]gg;;gggq-Case

] aaeVRﬁ04~0854 and BA-RCwOA-0863. 7 OPER Par. 1541 {SERB \2’5134)3r520

also Tuscan Gas and glectric CO-. 741 NLRD 181 (1979, Lo arresln

“W S PV et RV g e vhi '\ui‘|u~' L
ad .- - . e -\.‘.-.t"lf'." |.':,"‘

Hossburg Y. Standafr_g_gu/cwpang, g8 H.3. SUP- ct. 393, 237 A
67 LRRM 2386 (1967 deverly Cnterprises Y. nLRB, 661 f2d 1095 7Y,

1981).

£
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In order to be determined to be a supervisor, an tndividual must possess
more than one of the responsibilities enumerated in §4117.01(F); and key to
that supervisery status is the use of independent judgment in the exercise
of authority. In_ re Greater Cleveland Regional Transit Authority, SEREB
86-015 (4-17-86). 3 OPER Par. 3032; In re Lucas County Recorder's Office,
sypra. A combination of supervisory and managerial responsipilities will
aiso resuli in an exclusion of the individual. In_re Ohlo Historical
Soctety, SERB 86-004 (2-12-86), 3 OPER Par. 3009.

In this case, the individuals at lssue hold the title of Sergeant.
Although Sergeants are usually included in bargaining units, particularly
when members of a police department, the Board has held that job descrip-
tions and job titles are not determinative of supervisory status, but rather
the actual job duties performed and the authority that the individual or
classification actvally possesses. AFSCME, Ohio Council 8 and Lucas County
Recorder's Office, supra.

There were three previous cases where Sergeants who are not "members of
2 police department" have had their supervisory status determined by SERB.
In re Ohio State University, no official citation, Case Nos. 84-VR-07-1652
and BA-RC-0B-1761, 2 OPER ¥ 2566 (5-1-85), the Board held that such
employees were supervisors, upholding a Hearing Officer's recommendation.
The facts in that case demonstrated that the employees in 1ssue routinely
assigned subordinate employees’ duties and used staffing requivements and
common sense in approving compensatory time ang leave. [These same factors
are present in the instant case.

Likewise, in Ohio State University, the alleged sypervisors at 1issue
tried to resolve grievances informally and, when that fatled, served as the
first step of the contractual grievance procedure. In addition, it was
noted that the Chief and the Deputy Chiefs were all absent 50-70% of the
time leaving the employees at issue as the highest ranking officers in
charge. 1t was noted that calis to syperior officers were made not to seek
direction but rather to notify cf an action already takenm.

In the instant case, Sergeants try to first resolve grievances inform-
ally any then serve as the first step of the contractual grievance process.
The Post Commander, who only works 40 hours a week, s absent from the Post
about 7¢L of the time, leaving Sergeants as the highest ranking officer in
charge. Although one or two Sergeants testified they would call their
Lieutenant before making any significant discretionary decision, most of the
Sergeants testified that they usually only call the Lieutenant to inform him
of their decision after the fact, except in certain previously specified
situations where they are required to get approval from higher ups. (111,
10). It Vs the existence of the supervisory authority that s controlling,
not merely whether the employee has chosen to exerrise this authority. See,
Morelle v. Federal Barge Lines, Inc., 746 F 2d 1347 (8th Cir. 1984).

Finally, in Ohio State University, the employees at Iissue attended
reguiar  management meetings, recommznded commnendations, conducted
evaluations which were considered in transferring oOr promoting an officer,
and effectively recommended discipline, although they did not determine the
amount of disciptine. A1l these factors are present in the instant case.
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In the Cuyahoga County Sheriff case, Sergeants assigned and transferred
correction officers within the jail, signed off on leave reguests, initiated
disciptine but not ‘the degree, had overall authority and responsibility of
their shift, added comments to subordinates’' evaluations, and responsibly
directed the workforce using necessary discretion when the occasional non-
routine situation arose. All of these factors exist in the present case.
In- addition, the Highway Patrol Sergeants can approve and disapprove
overtime requests. Because Highway Patrol Sergeants also supervise
clericals, maintenance sta’f, dispatchers and weight scale operators on
their shift (1. 106-108), the supervisor-to-employee ratio }s about 4 to
1.%- MWithout Sergeants as supervisors, that ratio jumps to about 20 to 1
at the Post level and leaves each Post without a supervisor 76% of the time.

Authority in a paramilitary organization increases as rank increases.
At what point in the hierarchical pyramid that authority becomes sufficient
to satisfy the supervisory criteria of Section 4117.01(F) is a guestion of
fact in each case. Each paramilitary authority may be organized differently
and responsibilities vary. The conclusion reached in this case will thus
not be controlling on other cases, where a Sergeant may have less authority
and responsibility. My recommendations are thus limited to the facts of
this particular case.

Regarding the claim that Highway Patrol Sergeants are managerial
employees, [ conclude that the employer failed to carry 1ts burden of
persuasion on this point. first line supervisors are rarely managerial
leve) employees, and this case is no exception. Highway Patrol Sergeants do
not formulate policy, nor do they have a major role In personnel
administration. They are not involved in collective bargalning with -one
exception regarding one Sergeant that was noted In the record. The "fact
that two or three Sergeants out of 253 serve on various employer committees
does not render the classification managerial. Likewise, merely carrying
out orders in the implementation of policy does not make these Sergeants the
ktnd .of management Jevel employee the legislature had In mind when ft
created this exclusion from collective bargaining rights.

B. C(ONFIDENTIAL ISSUL. .
: a-.e : ’

" The parties stipulated that one Sergeant was a confidential employee,
but another is still in dispute. R.C. Sectien 4117.01{J} provides that:
“Confidential employee” means any employee who works in
‘the personne! offices of a public employer and deals
with information to be used by the public employer in
collective bargaining, or .any employee who works in a

close continuing relationship with public officers or -
-r1 cer. representatives directly participating in  collective . s
-~ . - bargaining on behalf of the employer.

[P . R . -
- - - - =T

~

Tl v Tio. - ..':‘; "' T R
-+ This s about the same ratio as the Ohlo_State University case.
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Findings of Facts, Continued

20. Sergeant Ernest Howard works at General Headgquarters 1{n the Fiscal
Management Section. This section prepares the budget and payroll of the
agency, and does cost studies for grievance settlements and collective
bargaining proposals. The Section Commander s a Captain. Sergeant
Howard is the Assistant Commander. State Exhibit Number Nine is an
accurate reflection of Howard's job dutles. (II. 5-6). :

21. Thirteen people work bencath Sergeant Howard, including the fiscal

~ - Officer, which was previously exempted from AFSCME's state bargaining
unit. Howard interviews all the temporary empioyees and effectively
recommended that four such employees be hired. Howard directs the work
of his subordinates and s the final signature for leave requests ¥n his
section. The Fiscal Officer supervises the budget and auditing
employees, while Howaro supervises both the payroll employees as well as
the budget and auditing employees. (ll. 6-16; State Exh. 8).

22. Employees in the Fiscal Management Section are jointly evaluated by the
Fiscal Officer and Sergeant Howard, and then the evaluations are
reviewed by the Captain. The Captain has the final say on evaluations.
The Fiscal Officer is evaluated by Howard individually. Howard 3ointly
interviewed with the Captain to hire two Accountant ['s. (I1. 17-22),

Analysis and Discussion, Cont'd

The Board has previously indicated that it will construe the
confidential designation criteria of R.C. Section 4117.01¢J) narrowly, and

will apply the anti-dilution principle of In_re City of Loveland, SERS

85-010 (3-28-85%) to situations where the employer seeks more confidential
designated employees than is reasonably needed for coliective bargaining.
In_re University of Cincinnati, SERB 86-023 (6-5-86). In the present
instance, Sergeant Howard does not work in the personnel offlices of a public
employer wunless that phrase is construed broadly. Thus, the first
definition of a confldential does not apply to him. ' -

He arguably might fit under the second definition of confidenttal tf the
Sectton Commander directly participates in collective bargalining.. . The
record -5 silent on that point.® [In the Fiscal Hanagement Section,-.the
Employer already has the Fiscal Officer as an exempt employee to cost out
colltective bargaining proposals. The Employer has the burden to estab)ish
why It needs a second confidential-designated employee to perform this same
function. I!n my opinion, the Employer has not met that burdenm.

Hhere the Chief of Police was excluded from negotiations to set wages
and conditions of employment for police officers, his personal secretary
Is not a contidenttal employee pursuvant to R.C. Section 4117.01(J).  .1In
re-City of Loveland, SERB 85-010 ¢3-28-85). . . . TS BN T
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Nevertheless, | recommend that Sergeant Howard be excluded from the :
bargaining unit as a supervisor within the meaning of R.C. Section
4117.01¢F). He responsibly directs 13 employees directly or Indirectly,
jointly evaluates most of these employees and solely evaluates the Fiscal
Officer, and has tinterviewed and successfully recommended the hiring of a
number of employees in the section. As such, he qualities for designation
as a supervisor. There ¥s no evidence tending to establish that Howard is a
management level employee under R.C. Section 4117.01(K).

C. APPROPRIATENESS OF BARGAINING UNIT.

If the Board concurs in my recommendation to designate all the Highway
Patrol Sergeants as supervisors, then the unit appropriateness 1issue 1is
moot. However, in the iInterest of saving time, [ will address this fssue In
case the Board disagrees with my other recommendations. Of course, the
Employer could choose to engage voluntarily in bargaining with a unit of
supervisors. R.C. Section 4117.06¢00(3) provides:

(D} In addition, in determining the appropriate unit,
the Board shall not:

(3) Include members of a police or fire department or
members of the state highway patrol in a unit with other
classifications of public employees of the department.

0CB, as the Employer, and the FOP prefer that State Highway Patrol
Sergeants be placed in 4 séparate bargaining unit from the Patrol Officers.
I concur. Although the unit of about 250 employees would be the smallest
unit of state employees by far, the concurrence of the parties on this issue
as weli as the usyal separation of Sergeants from rank and file employees in
other police department bargaining units state-wide militates in favor of a
separate bargaining unit in this instance.

VI. CONCLUSIONS OF LAM

I. The State of Ohio, Office of Collective Barqaining, {5 a “public
employer” within the meaning of O.R.C. §4117.01(B),

2. The Fraternal COrder of Police, Ghio Labor Counci), Inc., is an “employee
organization” within the meaning of 0.R.C. §4117.01¢D).

SRS A
SIEAES WL S P N,

3. Sergeant Richard Corbin is a "confidentlal employee" within the meaning
of 0.R.C. §4117.01()), but Sergeant Ernest Howard is not.

4. Al of the Highway Patrol Sergeants are "supervisors" within the meaning
of O.R.C. §a117.01(r),

5. Hone of the Highway Patrol Sergeants are “"management level employees"
within the meaning of Q.R.C. §4117.01(K),

. . Nasia o
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6. A ‘bargaining unit consisting of all Highway Patrol Sergeants and
excluding all confident'al and all other employees is an appropriate
unit for collective bargatning. ‘

VII. RECOMMENDATIONS

Based upon the foregoing, it ts recommended:

1. The Board agopt the Stipulations of Fact, Findings of fact, and
Conclusions of Law set forth above.

2. Tle Board dismiss the petition in Case Ko. 87-REP-04-0124,

[SSUED and SUBMITTED to the State Emplioyment Relations Board in accord-

ance with Ohio Administrative Code Rule 4117-1-15 and SERVED on all parties

by certified mall, return receipt requested, this I7th day of January, 1989,

MICHAEL RTTW

Chief Hearing Cfficer
MRE: Fei
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