
.... -----------~------··-···· \9\ 
SIBBIIPIIIII 89-016 

SIME OF OHIO 
STATE EH~LOYHENT RELATIONS BOARD 

In the Hatter of 

Fraternal Order of Pollee, Ohlo Labor Council, Inc., 

Employee Organization, 

and 

State of Ohio, Office of Collective Bargaining, 

Employer. 

CASE NUftBER: 87-REP-04-0124 

DIRECTION TO ELECTION 
<Opinion Attached> 

. Before Chairman Sheehan, VIce Chairman Davis, a~d Board Member Latan~; 
March 16, 1989. 

On April 24, 1987, the fraternal Order of Pollee, Ohio Labor Council, 
Inc. <Employee Organization), filed a petition for representation election 
seeking to represent a proposed bargaining unlt of state employees 
classified as State Highway Patrol Sergeants. On May 11, 1987, the State of 
Ohlo, Office of Collective Bugalnlng <Employer> flied a response to the 
petition objecting to the proposed unit. The matter was directed to 
hearing. The hearing on August 6, 1987, was limited to the Issue of whether 
the petition was barred under the doctrines of estoppel and ill judicata. 
On December 17, 1987, the Bo·•rd Issued an opinion holding that neither 
doctrines have any relevance to appropriate unit determinations and remanded 
the case to hearing for resolution of the remaining Issues. On June 6-8, 
1988, a hearing was held on the remaining Issues. 

The Board has reviewed the record, the hearing officer's rec01m1ended 
determination, exceptions a.nd response. For the reasons stated In the 
attached opinion, Incorporated by reference, the Boa~d adopts the 
Stlpuhtlons and Findings of fact, amends Conclusion of Law No. 4 to read: 
"All of the Highway Patrol Sergeants are not 'supervisors' within the 
meaning of O.R.C. Section 4117.0HF>" and adopts the Conclusions of Law as 
amended. Board Member Latar.e, who vctcd wl th the major 1 ty on March 16, 
1989, changed ner vote on March 30, 1989, dissenting. 

The Board directs that an election take place In the following unit: 

Included: All Highway Patrol Sergeants 

Excluded: All confidential and other employees 
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The time and place of the election shall be determined by the Administrator of Representation In consultation with the parties. No later than J~ly 23, 19B9, the Employer shall serve on the Employee Organization and fl le wl th the State Employment Relations Board a numbered alphabetized eligibility list with the names and addresses of tho·se employee!. eligible to vote as of March 16, 1989. 

It is so directed. 

SHEEHAN, C~atrman, and DAVIS, VIc~ Chairman, concur. LATANE, Board Member, dissents. 

You are hereby notified that an appeal may be perfected, pursuant to Ohio Rev I sed Code Sec tl on 119. 12, by fIll ng a notIce of appeal with the Board at 65 East State Street, 12th Floor, Columbus, Ohio 43215-4213, and wlth the franklin County Common Pleas Court within fifteen days after the mailing of the Board's directive. 

I certify that this document was filed and a copy served upon each party 
and the representative of each party by certified mal I, return receipt 
requested, on this \-:\-li. day of ~0.~ , 19B9. 

2106b:jlb 



STATE OF OHIO 

STAiE £1-iPLOYHENf RELATtOilS 60;\RC 

In the Matter of 

Fraternal Order of Pollee, Ohio Labor Council, Inc .• 

Employee Organization. 

and 

State of Ohio, Office of Collective Bargaining, 

Employer. 

CAS£ NUMBER: 87-REP-04-0124 

Sneehan, Chairman: 

Tile fraternlll Order of Pollee, Ohio Labor Council, Inc. <FOP> sought to 

represent a proposed bargaining unlt vf state employeB classified as State 

Highway Patrol Sergeant> by filing a petition for repres~
nt~tlon 

election on 

April 24, 1987. The State of Ohio, Office of Collective Bargaining ;ocs>. 

as Employer, responded to the JJetltlon on May II, 1987. by col'tendlng: 

tllat 8.11 the employees In the ·proposed unit •He either supervisors or 

aiana9ers ~o~lthln the meaolnq of Revised Code <R.C. > Chapter 4117; 2> th~t the 

FOT.•, In Cau No. 85-RC-04-
~501, h~tJ oc,reed to e~cludP. 

these employee$ from 

and were, therefore, estopped from arguing 4 tontrary 

position now: 4nd 3J that d bar<Jalning unit consisting solely of s~r9earits 

would not constitute an i\pproprlate OMgaining unIt P~'rsuont
 to · R.c. 

§4117.06. On June 18, 1987, the Board directed the matter to hearing and a 

hearing was held on August 6, 1987, limited to the single Issue of OCB's 

claim that the fOP's petition Is barred under the doctrines of estoppel and 

res judlfi'ta.' The Hearln~ 
1

offlcer lssul!d' a 'rei:~nu'n~~ded 
dP.termlnatlon that 

-. 
the represen

t~tlon election petition !le dismissed as barred by the doctrine 

l .,. 
' • ~ I 

~,,, .. 
of collateral estoppel. The BOard subsequent)y. ruled that 
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doctrines collateral eston~el nor r~J J!!.!!..lSJ!.H "ha·<e ~"/ rP.levance to 

appropriate unit deter'"ln;tlons In labor Ia• ·· '-"--~~--S~~!f. Qf_Ql)_lg, SERR 

87-030 <12-17-87>. The case was ··emanoed to tile Hearing Officer for 

resolution of the rema.lnlng lnue1. 

At the hearing ~eldon June L· !!, 198&. the CCB cllsrlfled Its position by 

stating that If the Soard determrned tndt lllg~~ay Po~rol SergeJnts llt>JSt be 

placed In some unit, OCB would not object to •heil· being In a H:Par~te unit 

but would ob.)ect to their being placed In State Unit l, th~ orlrJinal Hlqhway 

Patrol Officers' ~nit. CCB liso argu~d that olt least two 1f the sergean~~ 

were confidential employee>. The issues remaining were: 

1 l Whether the HI•Jilwly Patrol Ser9eants are supe· .lsors 
within the meaning of R.C. §4117.0l<f: or 
confldentl~l employees ~\thin the meaning of R.C. 
§4117.01<8>. or management level employees .. lthln 
the meaning of R.C. §4117.0l<KI! 

2> Assuming some Highway Patrol Sergeants are public 
employees within th~ meaning of R.C. §4117.0l<Cl, 
what Is the appropriate bargaining unit for them 
pursuant to the criteria of R.C. §4117.06 1 

ll 

On March 2, 1989. the Hearln9 Officer lssu~d his recor..~ended 

determination to , ,miH th~ petition for representation election because. 

Jl set forth In Conclusion of Law Uo. 4 •. "all of the Hlgll~ay Patrol 

Sergeants are supervisors within tt•~ meaning of O.R.C. §4ll7.0l<Fl." Tr.'• 

H~artng Office,· also concluded th~t Sergeant Richard Corbin Is a 

"confidential employee" within the meaning of O.R.C. §4117.0l<J>. but 

Sergeant Ern 'it Howard t s not. for the reasons adduced be low. the Boaro 

amends Conclusion of Law No. 4 to read, "All of the Highway Patrol Serguants 

are not 'supervisors' within the m~anlng of O.R.C. §4117.0l<FI," and adopts 

the Hearing Officer's Stipulation;; the Findings of Fact; Conclusions of law 

•. 

.. . , 
, 
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Nos. l, 2, 3, 4 as amended, 5 and 6; and directs an eler.tlon to be conducted In a bargaining unit consisting c~· Jll Highway Patrol Sergeants, excluding all confidential ar:d all other employees. 

!II 
The Hearing Officer In his analysis, which led to his recommendation that all sergeants are "supervisors" pursu~nt to R.r;. §4ll7.01(FJ, relied extensively on three cases. Two of the three are Hearing Officers' recocnmended determinations, The Ohio State_ University, SERB Case No. 84-VR-07-1652 <5-8-85> and Cu~ahoga County Sheriff, SERB Case No. 86-REP-3-0021 <I-15-87J. where the Board adopted the findings of Fact, Conclusions of Law, and Recommendations, but not the analysts and discussion. A Board Opinion was not Issued on these two c&s~s and, consequently, they are limited to the particular facts of the cases and are not consld~rerJ to have precedentlal value and pursuant to Ohio Admlnlslr·\tlve Code Rule 41 17-1-l7<B> which states: 

Hearing officers' recommendations shall not be cited as authority for any principle unlos the hearlng officer's analysis has been expressly adoptPd by the Board In accordance with Rule 41 17-1-!5' of the Administrative Code. 

rhis Rule specifically precludes the consideration of hearing officer cases dS authority for any prlnclplP. unless the heulng officer's analysis hu been expressly adopted by the Board. 

'O.A.C. Rule 4117-l-lS<B> provides: 
Board approval of a hearing officer's recommendation does not constitute adoption of the reHonlng set forth In th,lt r.ecommendatlon unless the reasoning Is expressly ad•,pted by the board and the recommendatIon Is lncorporat~t! by reference In the board o,rder or directive. 

' .. ·· •:.·" ··.··· 

.·i 



OPINION Case 87-REP-04-0124 Page 4 of 9 
The rationale for thls Rule Is that, in the absence of an oplnlon by the 

Board and when the hearing officer's analysis Is not adopted, the reasoning 
for the Bo~rd's upholding the hearing officer's conclusions of law Is not 
specified and, hence. no precedentlal prlnclpie of law exists. The principal case on which th!! hearing offi<H In the c~se at Issue 

relies Is Ohio State Unlverslt,y. supra, ~nd Is an excellent example of why 
hearing officers' recO!Mlendatlons have no authority when the analysis has 
not specifically been adopted. The Hearln9 Officer found many facts similar 
to both case>, hence drew th'! conclusion that since the Board upheld the 
supervisory status of the sergeants In Ohio State Unlvcrsltx the same should 
be determined In the case at Issue. However, the record' In Ohio State 
University evidenced that the sergeants ha~ eff~ctlvely recommended the 
discharge of an officer. The sergeants In the cas-~ at hand have no such 
authority. This Is a very Important and significant difference. The 
authority to cause an employe•'s discharge Is vastly greate•· authority than 
that vested In sergeants In the Instant case who have no say In the degree 
of dhclpllne.' While the Board will take every precaution to assure that 
similar facts will prompt slmllor conclusions, t'le Board must reserve the 
right tv determine the similarity of tho,e facts. ln contrast to Ohio Stat! 
University, the facts in the lostant case are dissimilar and require ~ 
different conclusion. Thus. the reliance on hearing officers' cases where -----------

'See hearing officer's recommended determln~tlon In In re Ohio Still 

ynlverslty, SERB Case Nos. 84-VR-07-1652 and 84-RC-08-1761 is-1=-ssf. 'Finding of Fact (F.F.> No. 8. 
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no precedent exists Is faulty and does not carry persuasive weight.' The Board opinion relied upon by the hearing officer Is ~reate1: Cleveland Regional Transit Autho..!l.ll. SERB 86-013, In which the Board found 

'The dissent fo:ust; upon the significance of the hearing officer's recommendations and aualysis. The dissent does not share the majority's dissatisfaction with the hearing officer's reliance upon Inappropriate citations. In response, all that need be said Is that the Board and only the Board creates precedent. The Board, not Its staff. Is the Interpreter of the law. ThP. dissent's contorted reading of O.A.C. rule 4117-1-17 Is contrary to the essential duties vested In this three-member Board by R.C. Chapt~r 4117. In carrying out our duty of applying the law, the Board welcomes citations by parties and staff of legitimate legal authorities. T~e dissent, however, fa I Is to recognize that when the Board adopts a he~rlng officer's recommended conclusions of law but declines to pen an opinion or to adopt the hearing officer's analysis, the Board does so because there are no legal Issues of significance to warrant a precedentsetting statement of standards or analysis. Such rulings are limited to the facts of the Individual cases. O.A.C Rule 4117-l-17<6> reflects this status and Is co~parable to rules promulgated by the federal and states' courts In which these judicial bodies hav~ clarified the precedentlal status of certain rulings. See e . .ll:_, 6th Cir. R. 10 <F>, 1988-89. 
As the dissent concedes, Issues of supervisory status are resc•lved on a case-by-case basts and turn on the facts of each particular case. This very point I ltustrates the lnappro~rlateness of the efforts by the hearing officer and the dissent to extract precedentlal value from hearing officer. recommendations that have been adopted without Board opinions or affirmation of the ana I yses. 

The dissent's second point appears to be that the Board should defer to the hearing officer's legal decision. Certainly, a hearing officer's findings of fact generally receive substantial deference from the Board. However, the ap~llcatlon of the law to those facts Is within the special province and responsibility of the Board. If the dissenting Board Member disagrees with the majority's application of the law to the ·facts, then that .Is aolegltlmate reason to dissent. However, merely because the hearlniJ officer reached a given re>ult by applying the law to the facts Is not a valid reason to support that conclusion. s~ch a misreading of the statute would result In an abdlc~tlon of this Board's statutory obligation to Interpret and apply the law. 

The cases cited by the dissent are misplaced.· The dissent misses the fundillliental dlstlllctlon between Issues of fact and lstues of law. The cases cited doal with situations where Issues of fact, with regard to which there Is deference .ta,the ·trier of fact, .are·ln .dispute.·· However; this ls not as In the Instant case. ·.·As.ac.matter of fact.-.ln· the case at hdndn the Board adopted the.:hearlng officer's f.lndlngs of fact. The dispute· In· this case Is on Issues of law, specifically on whether the facts In this case establish supervIsory cstatus. ,; Thh . I ega hdeterml na tlon Is the duty and <.responslblll ty of the Board and only the Ooard. · 
.::~'.1 

·,,. 
·'. 



I 
l 

l 
i 
I 
t 

OPINION Ca~e 87-R£P~04-0124 Page 6 of 9 
the sergeants were not ~upervtsors within the meanlnq of R.C. §4ll7.01<F>, 

because they la(ked authority to act In six eHentlal areas. The nearing 

officer In the Instant case found that the sergeants pos>es;ed partial 

authority In two' of the sh areas listed In R.C. §4ll7.0l<Fl, and, 

consequently, concluded that they met the test for supervisory status. 

However, the relationship between this conclusion and the rationale of the 

Board opinion Is not obvious nor Is It warranted. 

The determination of whether an Individual or a group <:Jf similarly 

sHuated Individuals ·are "supervisors'' within the meaning of R.C. 

§4117.0HF) must be determined on a c,\Se by cas~ ;,asls.' The general 

requirement has been that the exercise of authority must require the use of 

Independent judgment. not jtJdqment of a routine or cl·erlcal nature. Even 

when an employe!! has the power to exercise. or to effHtlvely recommend the 

e•erclse of functions, supervisory status should not readily be accorded 

unlen the power Is accompanied by the authority to use Independent judgment 

ln·determlnlnq how, In the Interest of manogement, It will be exercised.' 

It Is settled that for an Individual to be determined a superviSor, the 

Individual must possess more than one of the responsibilities enumerated In 

'f.F. tlo. 9 - Highway Patrol Sergeants are the first step of the 

contractua 1 (jr! evance proced1.1re. Sergeants are suppo~ed to ta II someont 

hl9her up before they resolve formal 9rlevances. 

. F.F. Ho. 12- Written comments by sergeants ore pMt of the written team 

!!valuations used for personnel rating~ and promotionAl declslonL The 

Lieutenant tun tile fl na l say. 

:) : ' f ~ tl 'I 1'_.~- -, 

'• •.,. ,• 

' 

'In re lucaLCouru_J!ecg_rQ.!!_r) tlfOcl. SERB 85-061 <11-27-SSl. 

~ r; (,·;; . . . : . . . 
'Z9 USCS Sec. 152<ll >, ill.'LJf-~!JI!Qrt__ __ ~-·- Pub\ lc Employmef!! 

~JL~lQQ; Board. 

--~'·. 
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OPINION Case 87-REP-04-0124 Page 7 of 9 R.C. §4117.01CFI, with _;nQ crucial determinant being the exercise of 

Independent judgment tn the exercise of authority.• 
In the Instant case, the sergeants' actual responsibilities Included 

tasks such as advising Clericals, Dispatchers 3nd Height Scale Operators of 

proper procedures.' directing, evalu~tlng and resolving problems. 

Responsibilities cited In the Hearing Officer's analysis also Involved 

Initiating employee commendations, Involvement In performance evaluations, 

handling resisting ~rrest Investigations, approvlnq compensation time, sick 

leave and personal leave, and numerous other responsibilities. There ts 

little evidence tending to establish that the sergeants exercl~ed their 

authority In these areu In a m11nner Indicating the required significant 

Independent judgment or discretion In the Interest of the employer. For 

Instance: 

I> Ser9eants can use their dlscr~tlon to approve 

reassignments of routes requested by a Trooper -

but, on occasion, an experienced Dispatcher may 

change a line assignment. •• Z> If the need for extra manpower Is not just a local 

problem where a Sergeant can exercise his 

discretion. the Sergeant will check with higher 

author! ty.'' 
3> Post Commanders usually delegate the Investigation 

of a complaint against a Trooper to one of the 

Sergeants. although a Troo,~er could Initiate a'l 

inveHiqatlon of~ fello11 Troc•per for misconduct.'' •creater Cleveland Regional Tri!..'!i.IJ.....Avtt!Qr:!..!J. SERB 86-015 <4-11-861. 

"f.F. Ho. S. 
1°F.f. Ho, 4. 

11 F.L flo. 5. 
"¥.F. No. 8. 
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-1) The Sergeant Is the first step of the contractual 
grlevanc:e procedure but the Sergeants are supposed 
to call someone higher up before they resolve formal 
gr I evant;,;s. '' 

5> A Ser\)eant can InItIate the steps to have an 
employee rewarded or recognized for outstanding 
conduct. Anyone else can recommend anyone for a 
c01m1enda t I on. '• 

6> Sergeants are part of the eva luatlon team to rate 
dC tua I performance of emp I oyee s as we II as theIr 
potential for a supervisory post. The teams consist 
of two or more Sergeants and a L 1 eutenant. The 
Lieutenant has the flna.l say.'' 

7> J;f there Is a pattern of Inactivity or Idle time, 
the Sergeilnt can use his discretion to either 
counsel tho! employee or bring It to the attention of 
the Post Commander.'' 

8l Hhen a Post hires ~. clerical employee, a Sergeant 
may be ask!od to aHist with the Interviewing and to 
give Input." 

All of the above facts show that, while the sergeants have certain 

authorlt',es, the level of eY.erclslng their authorities Is no more than 

routine and clerical In naturp,, In fact, anything which Is out of the u5ua1 

or calls for lndepend~nt judgment In the Interest of the Employer, Is left 

to the higher-ups to dl!clrJe. Consequently, the supervisory status of the 

Serqeants 1 n quest I on ha\; sImp I y not been proven. 

"F, f. No. 9. 

'•r. r. No. 11. 

"F. F. Ito. 12' 

"f.F. No. 15. 

"F. f. No. 16. 

I 

I 
I 

. . 

. ' 

., .. i'.•.' 
.. 11, .. '. 

.J 

'~ 

2~>:"~'': . 
• :•"'" \ •• ~·~.: ,_,,.... c 



Dav 1 s . 

dissents. 

~ • I . ; -
:;r,_ !} . 



STATE OF OHIO 
STATE EMPLOYMENT RELATIONS BOARD 

In the Matter of 

State Employment Relations Board, 

Complainant, 

and 

·-89-016 

Fraternal Order of Pollee, Ohio Labor Council, 

Employee Organization. 

and 

State of Ohio, Office of Collective Bargaining, 

Employer. 

CASE NUMBER: 87-REP-04-0124 

Q.!SS_ENTING OPINION 

Latan6, Board Member: 

I respecttully dissent from the majority determination In this case that 

Highway Patrol Sergeants are not supervisors within the meaning of O.R.C. 

§41l7.01<F>. I find that the Hearing Officer's Conclusion of Law No. 4, 

that Highway Patrol Sergeants exercise s.upervlsory powers, Is supported by 

substantial evidence In the rrcord. As the Hearing Officer noted In his 

Analysis and Discussion, Section A of which Is Incorporated by reference In 

this dissent, supervisory and managerial Issues are questions of fact In 

each case and such status must be determined on a case-by-case basis. 

·. · ·· The Hearing Officer determined that the employees In question possess 

more than one of the responsibilities enumerated In O.R.C.§4117.0HF> whll~ 

not meeting the test of managerial responsibility defined· In §4117.01<KI. 

The maJority, citing Ohio Administrative Code Rule <O.A.C. > 4117-1~17<8>, 

find~ that the Hearing Officer sub .lJ!Q_tfl! Improperly rei led on two SERB 

casu where the Board adopted a Hearing Officer's Findings of Fact, 

Conclusions of Law, and Recommendations. 

The majority errs In Its Interpretation and application of the rule 

a.ddresslng citation of He.~.rlng Officer recommendations. O.A.C. 4117-1-17(8) 

makes no mention of 8oill.._declsJ.Q!11 which uphold Hearing Officer 

recommendations. It Is questionable whether the Board may reasonably 

restrict parties or their advocates from citing any source of authority, be 

It a Htar\ng Officer or another tribunal. The relevance or persuasive value 

of a clhtlon ultimately rests with the Board In any event. The Board has 

ruled In several cases that It Is not bound by NLRB precedent, hence parties 

.I . . . . , 

•' ,, 

' I ' . ) 

-~ 
1 



OPINION 
Case 87-REP-04-0124 

Page Z of 3 

are a·reldy on notice that the Board looks only to Its own decisions <to the 
extent It Is not overruled by a higher tribunal> for controlling precedent. 

Although the majority's zealous defense of Its assumed legal right to 
limit use of Its own public, legal record Is eloquent, It Is not 
persuasive. The State Employment Relations Board It a quasi-judicial public 
agency, not a court. As such, It Is subject to the provisions of O.R.C. 
§119.09 and also to O.R.C. §121.22. O.R.C. §119.09 states In part: 

No such reco1001endatlon <of a referee or examiner> shall 
be f Ina 1 unt 11 confIrmed and approved by the agency as 
Indicated by the order entered on Its record of 
proceedIngs, and If the agency mod If I es or dIsapproves 
the recommendations of the referee or examiner It shall 
Include In the record of Its proceedings the reasons for 
such modification or disapproval. 

This provision of O.R.C.§119.09 makes clear the necessity for O.A.C. 
4117-1-17<B>. A reco1001endatlon by a Hearing Offlc~r needs affirmation by 
the Board In order to be final, and clearly a tentative recommendation 
should not be cited. 

The State Employment Relations Board Is also subject to the provisions 
of O.R.c. §121.22, which requires <with a few exceptions> decisions to be 
reached In public, which further differentiates this Board from a court. A 
HearIng OffIcer's Recolllf11ended Determl nat I on or Proposed Order, the Order or 
Directive of the Board, and Opinions of the Board are a matter of public 
record, whether or not precedent Ia I. 

To forbid the citation of a case for Its applicable Findings of Fact at1d 
Conclusions of Law, when affirmed by the Board, lessens the Board's 
accountability for Its actions by potentially allowing aroltrary ar.d 
Inconsistent decisions by the Board with no abll lty by the public to 
determine what those rulings are. The Findings of Fact and Conclusions of 
Law, If affirmed ~Y tl1e Board, have legal statvs whether or not the legal 
reasoning Is agreed with by the entity that has affirmed them. 

In this case the Hearing Officer 1tas careful to refer only to the Fi:icts 
and Conclusions of Law In the cases clted as affirmed by the Boarti wtth no 
opinion, The~g_~tate..J!!!.!.vKill1. SERB Case No. 84-VR-07-1652 (5-8-85>, 
and Q!yahoga County_jher I f.f, SERB C.He No. 86-REP-3-0021 < 1-15-87). He 
relied on those two decisions, other cases, and his own anillysts of the 
record In reaching his rec01m1endatlons. I found his Conclusions of l.aw to 
be well supported by the Flndlnqs of fact a~d his Analysis and OISCIJSslon. 
I do not find his Analysis and Discussion flawed by the Inclusion of the 
above cited cases. 
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It Is unreasonable to restrict the citation of the Board's own 
decisional authority, whether It emanates from a Hearing Offlcer't Findings 
of Fact and Conclusions of Law adooted by the Board, or from the Board's own 
handiwork. In any case, the Board's affirmance of a Hearing Officer's 
proposed order, based upon the specific facts In that case, must be accorded 
some, albeit limited, Instructive va~ue. The fact tha.t the Board has 
afflrmetl a ~ear!ng Officer's recommended determination not only brings SERB 
Into compliance with O.R.C. §119.09, but also clearly takes such decision 
beyond the purview of O.A.C. 4117-1-17<8>. There should be a Board policy 
that cases with the same or similar facts should be decided alike, and this 
view of what constitutes prec~dent 110uld help to ensure consistency. 

To reiterate, supervisory cases must be decided on a case-by-case basis, 
and substantial evidence should be presented to repudiate the decision of 
the trier of fact, I do not find that evidence, factual or legal, present 
In tills case. See Mosher Steel Co. v. NLRB, 568 F. 2d 436 (5th Clr. 1978>; 
cf. Standard Dry HaiiTroducts, Inc., 91 NLRB No. 103 (1950>. 

The Hearing Officer's Conclusion of Law No. 4, flr 'lng that Highway 
Patrol Sergeants' duties are supervisory, Is well supported by the Findings 
of Fact and Analysis and Discussion and should be upheld. 

0452B:JL/b:7/13/89:f 
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STAT£ Of OHIO STATE EMPLOYMENT RELATIONS BOARO 

In tlie Matter· of fraternal Order of Pollee, Ohio Labor Council, Inc., Employee Organization. 
and 

State of Ohio, Office of Collective Bargaining, Employer. 
~ CASE NUMBER: 87~REP-04-0124 

HEARING OFFICER'S RECOMMENDED DETERMINATION Paul Cox and Deborah aukova~. Esquires. 3360 East Livingston Avenue, 

Columbus, Ohio 43227, <614) 235-3800, representative for FOP/OLC. 
Steven Chesler, Esquire, 65 East State Street, ll.ith Floor, Columbus, Ohio 

43215, <614) 466-1758, representative for State of Ohio, OCB. 

l. STATEio!Q!LQLI!iE CASE On April 24, 1987, the fraternal Order of Pollee, Ohio Labor Council, 

Int. <FOP>, filed a petition for representation election seeking to' 

represent a proposed bar9alnln9 un)t of state employees classified as State 

IH9hway Patrol Sergeanh. The State of Ohio, Office of Collective 

Bargaining <OCB>, as Employer, on May 11, 1987, flied a response to the 

petltlon In which It urged that <ll all of the employees In the proposed 

unit were either supervisors or manaqers within the meaning of Revised Code 

Chapter 4117; <2> that th~ FOP In Case No. BS~RC-04-3501 had agreed to 

eietude these employees from the state unit and were, therefore, estopped 

from arguing a contrary position now; and <3> that a bargalnln9 unit 

consisting . solely of sergeants would not constitute an approprlat& 

bar~alnlng unlt pursuant to R.C. 4117.06. On June 18, 1987, the !lc;ard 

directed this matter to hearing. 

.. · 

The hearing on August 6, 1987, In this case, was limited to the OCB's 

claim that the FOP'~ petition Is ·oarrtHI under the doctrines of estoppel and 

ill judicata. The Hearing Officer Issued a rec011'111ended determlnat\on on 

September 9, 1987, that the representation election petition bl! dlsmlned u 

barred by the doctrine of collateral estoppel. In an opinion written by 

then-Chairman Day on December 17, 1987, the Board held that neither the 

doctrines of collatqral estoppel nor ill judltata "have any ffllevance to 

appropriate unit determinations In labor law." This case was rel!landed to 

the Hearing Officer for resolution of the remaining Issues. 
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A hearing on the remaining Issues was held on June 6-8, 1988. At 
hearing, the OCB clarified Its position by stating that tf the Board 
determined that Highway Patrol Sergeants must be placed In some unit, OCB 
would not object to their being In a separate unit but would object to their 
being placed In State Untt I (I.e., the original Highway Patrol Officer 
unit). (1. 9-10). OCB also argued at hearing that at least two of the 
sergeants were confidential employees. Both parties filed post-hearing 
briefs with the Hearing Officer on August 12, 1988. 

I I. ISSUES 

1. Whether the Highway Patrol Sergeants are supervisors within the meaning 
of Revised Code Section 4117.0l(f), or confidential employees within the 
meaning of Revised Code Section 4117 .OI<Jl. or management level 
employees wltl1in the meaning of Revised Code Section 4117.0l<Kl. 

2. Assuming some Highway Patrol Sergeants are public employees within the 
meaning of Revised Code Section 4117.01<Cl, what Is the appropriate 
bargaining unit for them pursuant to the criteria of Revised Code 
Section 4117.06? 

Ill. STIPULATIONS 
. , •:r .. •·· 

1. The Fraternal Order of Pollee. Ohio Labor Council, Inc .• Is an "employee 
organization" within the meaning of Ohio Revised Code §4117.01<0). 
(1.7).' 
.:.-1 

2. The State of Ohio, Office of Collective Bargaining, Is a "public 
employer" within the meaning of Ohio Revised Code §4117..01<6>. <1.7>. 

3. Sergeant Richard Corbin Is a "confidential employee" within the meaning 
of Ohio Revised Code §4117.01<J>. <1. 201). 

4. In the Ohio Hlgh,ay Patrol there are a tot a 1 of 700-800 Troopers: 250 
Dispatchers, Including Coomunlcatlons Technicians and Electronics 
Technicians; and 253 Sergeants. The Hlqhway Patrol tras 57 Posts In 
Ohio; and 220 of the Sergeants are a\llgned to t~ose Posts. The 

remaining 33 Sergeants are ass lgned to the Genera I He~dquarten, 

District 6. In Cleveland Operations. <11. 171>. 

5. Since April of 1986, until the date of hearing, the Hl9hway Patrol has 
had 333 grievances filed. <II. 171>. 

6. State Highway Patrol Sergeants do not have ·authorIty to hire, transfer. 
suspend, lay off, recall from layoff, or discharge an employee. <J. 62, 
117-119). 

l.·o ... : ·:. · · 
.. !, )li-· ... ". 
1 

· ··All references to the transcript of the hearing are Indicated part:nw 
thetlcally bv the volume In Roman numerals, followed by the :-age 
number. Refe1ences to eKhlblts are Indicated parenthetically by "'£xh." 

.;~V~m·\·:: preceded by a reference to the party. whose exhibit h being l'efererjced. 
/if.... 

" '! 
· .. 1 
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1. The Ohio State Highway Patrol has 57 PoHs located In 57 of Ohio's 88 
counties. These are further grouped Into nine Districts In addition to 
the Turnpike. A Lieutenant Is In charge of a Post, wh\ le a Captain Is 
In charge of a District. There are also Majors, Lieutenant Colonels and 
a Colonel. <I. 158-159). 

2. The Posts operate on three shifts, twenty-four hours a day. The 
Lieutenant of the Springfield Post, as Post Commander. works Monday 
through friday, 8:00 a.m. to 5:00 p.m. Sergeants are In charge of the 
Post whenever the Lieutenant Is absent, which Includes two shifts every 
day, as well as othrtr occasions when the Lieutenant Is on h•ave or 
taking his two days off each week. <I. 19-20, 29>. 

3. Line asslg~ments and shift schedules for Troopers and Serge~nts are made 
~ .. ~up In advance for. a 30-day period of tlme by the Lieutenant. Sergeants 

rotate sh 1 f ts as Sh 1ft SupervIsors. In the absence of the L1 eutenant 
<e.g., vacation>, the s~rgeant as Acting Post Commander has the same 
authority as the Lieutenant. Hhen a Lieutenant Is gone for a short 
period of time, the responsibility of Acting Post Commander Is rotated, 
dependIng on wh 1 ch Sergeant Is workIng the day sh 1ft. However, long 
absences may result In a particular Sergeant being chosen as Acting Post 
Commander wlth.a temporary Increase In pay. (!. 17-18, 29-31, 121,~122, 
139-140). 

4. A Hlgh>~ay Patrol Sergeant <Sergeant) supervises a shift. The Sergeant 
Is responsible for ascertaining that Troopers report for duty, h~1e 
proper patrol assignments for the day, and have all the necessary equip
ment, such as arrest reports, etc. Troopers are assigned to patrol' 
certain routes \n. ·ad.vance. The Shift Sergeant makes any schedule 

.... :adjustments as"necessary during the shift, such as when someone. calls In 
::: .. r sick. The Sergeant Is not required to (Onsult the Lieutenant before 
!'':. doing so. Shift Sergeants can also use their discretion to approve 
l''·' reassignments of routes reque~ted by a Trooper, such as where light 
r .. '>traffic exists on the original assignment. On occasion, an experienced 
1: ,,:;' '· Dl spa tcher may change a II ne ass lgnment based on know! edge · of 

priorities, particularly If the Shift Sergeant cannot be reached when 
''· the need &rises. However, the ultimate respon- slbtllty for ·uelng .. to 

It that all necessary assignments are covered rests on t~e Shift 
Sergeant. <I. 18-19, 5&-60, 107-108, 142; II. 29-31, 122-123, 156-157). 

5. Shift Sergeants perform most of the same functions as the Lltutenant 
11lth regards to the adual supervision of employees, Including 

::~'.·. clericals. Dispatchers, and Height scale Operators: advising .. u ·to 
5~tw·proper procedures, directing, training, evaluating, and resolving >'U .~, 

• 'r, ~ :'1 I.,·;', ' , ·:: ~~. V / 
.... · .. ~' ttJer tr.~: 

'... 1~ :~.i ltl(•'. .d(:V.4.flf,~ t•1. 

a~orc;References to the ·transcript or. to e~hlbits ·In .the .Findlngs.of.,fatt ar.e 
'''" ·Intended for convenience only and are not Intended to suggest that such 

references are the sol~ support In the record for the related Findings 
· · •· .. of fact. 
·~'·'·'r 'IV·•c:' 

' ' . . ·, .,...,.,, '. 
s tiitd'iahltfaitct''fftMi' ..... n nMr·t"hHi''~~, +·hNi · ~ .. ·,.;,uliiN*IilliWilliliU 

' .i 
1 
... 
' 



( 
HEARING OfFICER'S 
RECOt!HENOED DE TERM! NATION 

Page 4 of 13 

( 
87-REP-04-0124 

JANUARY 17, 1989 

problems. Shift Sergeants assign Troopers to give speeches when needed 
and to do Investigations. A Sergeant can use his discretion to send 
employee~ home that he deems are unfit to work. In the event of a. 
special need <e.g., a snowstorm>. he or she can use his or her own 
discretion to call out the next s~lft earl_y or hold ove1· a shift 
lavt,even though this may result In Jverttme pay. If the need for extra 
manpower Is not 'just a local problem, the Sergeant wt 11 check with 
higher authority, otherwise the Lieutenant Is notified after the fact tn 
most cases. If the Trooper responds to an ace I dent near the end of his 
shift, he must call the Shift Supervisor to get authorization for 
overtime. The Sergeant using his discretion can authorize overtime, or 
senti J Trooper on the new shift to handle It, or handle It himself. 
Sergeants can approve overtime and dispute overtime claimed t1y an 
employee. <I. 23-26, :s. 60-fl, 106-107, 114, 116, 142, 15&-157, 
178-180, 184-18S; II. 34, 128-133, 157-159; Ill. 9-10>. 

6. Dispatchers ace entitled to half-l1our lunch breaks. The Shift Sergeant 
decides when til• Dispatchers can go to lunch and w~o wt I I ft' 1 In for 
the Dtsoatcher. Sergeants have authority. to approve compensatory time, 
sick leave and personal leave after ascertaining that adequate stafftnq 
~Ill be avat lable and that tr~ proper procedures have been followed. A 
timely re4uest for leave except In emer9,enctes must be made at least 
24-48 hours In advc;nce. <1. 34, 44, 106-107, 141-14?., 184; II. 56-57, 
146-147>. 

7. At the Springfield Post. Serqcants are requlrad to respond to all fatal 
accidents, serious injury accidents. and sttudtlons where a road may be 
blocked an~ additional aHistance Is needed. At other times th<e 
Sergeant may ne his discretion In respo~dtng. At an accident scene, 
the Sergeant Is In cnarge as the highest ranking officer at the scene. 
Se~qeants spend approximately 307. of their tlme doing patrol work like 
other Patrol Officers, but they will stll I supervise via their radio 
when they work patrol. A Sergeant has authority to call from off-duty a 
Trooper trained as a Technical Accident lnvestl9ator to the l.cene of a 
serious accident or fatality. <I. 39-41, 97-98, 124, 130-131, 186. 
192-193>. 

8. Sergeants handle resisting arrest Investigations. Post Commanders 
usually delegate the tnvestlgatlo•·· of a complaint against a Trooper to 
one of the Sergeants. The Sergeant can attempt to resolve the problem 
with the complaining party. If the Sergeant discovers Improper 
b~havtor, he can counsel the employee or ~tve a verbal reprtn>and pr give 
a formal report to the Post Commander. In the case of a formal investt
ljatton, the Sergeant wt 11 I Hue a report on the fact~ J.nd recommend 
whether or not discipline should be take~ (I.P.., chargeable or non
chargeab I e >. The degree of dIsc t p II nf, t s left ~o the Geiler a 1 
Headquarters to assure uniformity of discipline throughout th• state 
consIdering the emp 1 oy~e • s past record. On I y about 2l. of the t l:v.e does 
a Sergeant's recommendation of chargeable or non-chargeable get r~versed 
by hl9her level officers. Although a Trooper could in'tlate an inves
ti\Jatton of a fellow Trooper for n>tsconduct, this virtually never 

. . happens. Tardiness situations are controlled by the collective bargaln-
·ll)ll!~.£!· 1..,"..,. '"'l'n.? agreement, but a Sergeant ~an use dtscr~tlon on a first offense to 

\{,',. ,.,.,,.,.,,t{.l;:,•l,• ' ' ' ·~~~· ';.>',i,~·~l' 
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•. 
dock his pay but Issue no reprimand If the Serge3nt believes 1t was not .. the Trooper's fault Ce.g., a flat tire>. (!. 20-22, 46-47, 105-106, 115, 117, 143, · 148, 170-174, 178; II. 31-33; 36·-40, 82-84, 91-93, 123-128, 133-138, 150-155; III. 5-7, 27-29, 32-33; State Exhs. 5-ll. 

9. The Sergeant Is the first step of the contractual grievance procedure. ~13ny problems at the Post are resolved by Sergeants 'l'llth ~mployees and never become grlev3ncP.s. Sergeants are supposed to r.all someone higher up before they resolve formal grievances In order to ensure consistency In the Interpretation of policy and procedure. Ultimately, 37'1. of all grlev3nces are resolved at S~ep One of the gri·evance procedure. A grievance Is considered resolved at Step One if the employee doesn't pursue It beyond Step One. Cl. 24, 49, 110-lll, 143-144, 181: II. 34-36, 165; Ill. 24-27, 35-38; State Exhs. 4, 14, 18 and 19). 
10. Sergeants rille with Troopers to observe and evaluate their handling of situations and to advise or correct problems. Sergeants evaluate how proficient Troopers are 11lth the radar equipment. Cl. 27-28. ID9, 145; II. 85-86, 99-100, 167-168>. 

II. A Ser~eant can Initiate the steps to have an employee rewarded or recogr.l zed for ovt s taud i nq con duet. Anyone e 1 se can recommend anyone for a commendation. Troopers would make a recOIIII\iendatlon to their Sergeant or· Lieutenant and so on up the lin~?. Once a recommendation comes to the General Headquarters, some form of commendation Is almost al~tays given. <1. 62-63, 144-145, 162, le2-183; 111. 29-32>. 
12. Hrltten performance evaluations of employees are used to rat!! actual performance as well as the person's potential to be a supervisor.:· .. The Highway Patrol utilizes team evaluations of Trooper~ ~t each Post. The· team consiHs of the Lieutenant and two or more Sergeants .. One type of evaluation used to measure supervisory potential after three years~ the Trooper Performance Report, Is seml-~nnual and Is described In State Exhibit 15. Another type of evaluatlor. rates perfor'tlance and not supervisory potential. and Is administered semi-annually to Troopers with 1110re than one year'1 service. estate Exh. 17>. In most Instances, the Sergeanh jointly sign Trooper- evaluations with the lieutenant<. The Lleut~~ant usually relies a lot on the Sergeant's lmpn•Hions of ·tlre Troopers l>ecause the Sergeants wor~ most Closely lllth thi•m. In case of a conflict regarding the ratlnq, the Lieutenant has the final say.·. 0. 31, 53-56, 114, 125-126, 146. 148, 161, 18'1-190; 11. 63-66, 96-99, 147-149). 

13. FOP fxhlblt 4 Is a computer-generated list of tl'"e spent by each officer performing various duties.: patrolling <PTll, accident Investigation (IICCl, court time <CRT>, case lnvPstlqatlon time <CASE>, supervising ISPVl, dispatching <DESK>. special detail function ISPCJ, and contract function hours ICFIO. f0P Exhibit 5 Is a list on the number of production-related activities by employees: warnlnss CHAR>. arrests CARR>, commercial vehicle enforcement <COM>. drlvtog under- the·•tnflu:... ence <OUI>, accident Investigation <ACC>, motor vehlde Inspections 

"•,. 
i . ' · .. 
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<MVI>, Inspection decals Issued <DEC>, assistance rendered to motorists 
<AST>, case lnvestlg'attcns <CAS>, recovered property amounts <RECl, 

registration fee amounts <REG>. <I. 86-92>. In the first five months 
of 1988, Sergeant Schlnkle <FOP's witness> put down 60 hours as patrol 
time, but 490 hours under supervisory tlme. <II 94-95; FOP Exh. 4). 

14. Sergeants use ·the HP53-B log, which Is Trooper activities logged dally 
and :hourly .with the Dispatcher, to determine and discuss productivity 
with Troopers. If there Is a pattern of inactivity or Idle time, the 
Sergeant can use his discretion to either counsel the employee or ~ring 
It ·to ·the attention of the Post Commander for further action. <I. 
111-112; I 1." 159-161 >. 

15. A committee consisting of the District Commander. a district staff 
Lieutenant, the Post Commander and a Sergeant out of the Trooper's Post 
give a five-year Interview and questioning session to every Trooper to 
determine his or her level of knowledge after the first five years. 
Thl s: revIew Is used to eva I ua te promotIon a 1 potent I a 1 and progress. 
<.L 164-166>. 

16. The ultlmat~ responslb\11ty to determine that various administrative 
matters have been proptri/ taken care of Is divided up among the 
Sergeants at each Post. These administrative matters Include: equipment 
maintenance, keeping pending warrant and arrest files up-to-date, 
Inspecting patrol cars and school buses. maintaining the micro-computer 
entries of accident and DUI statlqics, keepiii'J evidence and case flies 
In proper order keeping track of i nsurancc and the hours logged by the 
auxiliary program, accur~tely maintaining the records of the overt.lme 
equ~Hzatlon program. etc. Sometimes Troopers or a clerical employee 
may assist or perform the actual administrative function, but the 
Sergeant assigned to that function ts responsible for seeing to It that 
1h~·:task· Is accomplished In a timely and proper manner .. ·<I. 67-82', 
·.133~137, 151; IL 47-54; FOP ExhS. I and 3>. . 
r" ~ "'• , ~ 
j ' -;! 1\. .. 

17. Occasionally when a Post hires a clerical employee, a Ser<j~ant fllay be 
asked to assist with the Interviewing and to give Input regarding his 
Impression of the applicant. <I. 95>. 

. : ·:. 

18. Serqeants taKe mJnagement training courses at the Ohio State· Klghwa-y 
llatrol Academy· about once a year. These courses teach management 
practices for first l!ne supervisors and personnel matters. (1'. '113, 
182, 191). 

19. Every Post has a m~etlng about once a month In which all the Sergeants 
and :.the Post· Commander meet. They discuss personnel problems, ·opera
-t.lon:tk:.facts and changes, and Post procedures .. Likewise. ·:·every•,;;t"k 
Wi!ell1''·0r''O the OIHrict Commander has a meeting that Includes the Pt>st 
~anders' and . whatever Sergeants ·are aval.lable to . attend .:.at i::the 
Ohtr1ct Headquacters •. <1. l13-ll4, 122, 146-147,.168-170, ltl.1·~182>:n·,<J 

IJy hi')f1c.·,. .r!v"l .,:(;r•,r«,. /-.-lr,:-,, .. q:"'' :: ·.:rA;t.(:+ f-~---'1 -.•. -·_.:.t•J dfl ~.,....,~'i-

t~l)-'t; .,_.. . :: .;i:: \' !'C'V(; 

.L?.(J;Jtl•'. '~ .,"~'l. 1 :·-
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V. ANALYSIS AHO DISCUSSION 

A. SUPERVISORY AND MANAGERIAL ISSUES. 

Section 4117.01<K> provides In relevant part: 

(IO "Management level employee" means an Individual who 

formulates policy on behalf of the public employer. who 

·responsibly directs the Implementation of policy, or who 

may reasonably be required on behalf of the public 

employer to assist In the preparation for the conduct of 

collective negotiations, administer collectively nego

tiated agreementL or nave ~ major role In personnel 

administration ... " 

Section 4117.0l(f) provides in relevant part: 

.<F> "Supervisor" means any Individual who has authority 

In the Interest of the employer to hire, transfer, 

suspf!nd, lay off, recall, promote, discharge. assi<Jn, 

reward, or discipline other pub! ic employees; to 

responsibly direct them; to adjust their grlevan(es; or 

to effectively recommend such action. if the exercise of 

that authority Is not of a merel) routine or clerical 

. ;~.('' nature· but requl res the use of Independent judgment .... 
, :; I, 'I 

Those Individuals found to be mdnagers and/or supervisors within the 

meanlnq of. the abov~ definitions are not considered "public employees" 

pursuant to,§4ll7.0I<C)(l0), and the Employer cannot be compelled to bargain 

wl th them. The Emp Ioyer could choose to recognize and bargain wl th a unit · 

of supervisors voluntarily. ).B,._re Clty_gf_9tnt.Q!I. SERB 85-0ll (4-2-85), 2 

OP(R d'ar. 2439: University of Cincinnati ~ SERB. 1987 SERB 4-25 .<CP, 

Hamilton, 2-9-871. 

~:1; 

"Members of the State Highway Patrol" are separately defined In R.C. 

Section 4ll7.0l<IO. and are not Included In the definition of "members of a 

pollee .. department" within the meaning of R.C. Section 4ll7.0l<M). There

fore. the detP~m\nat
lon of their supervl>ory statu~ Is controlled by R.C. 

Section 41J-7.ul(f) abovt. 

Supervisory and managerial Issues are a question of fact In each case' 

and such status must therefore be determined on a case-by-case basis. In re 

Lucas CountJ__[lecord.tCL.9l!.lli, SERB 85-061 <ll-27-85>, 3 OPER P~r ·3001. r· 

The burden of establishing an e•cluslon from a bMqalnlnq unit under 

§4117.01 reHs upon the party se~klng lt. In re fran~lln 
Local School, 

Olstr.lc.t 6d of ·Ed, SER6 84-008 (11-8-84), l OPER Par. 1308; ·and Had Rlvtor 

Town£!J.IL..f.rofesslonal fire ll9J1ten and Had River TO)I.fl.i~J.J!...lr
.U\tee\·, .case 

Hos. 84•VR~04-0
854 Mid 84-RC-04-0863, I OPER Par. 1547 <S£R6 l2/5/(14l;r S~e 

also Tusgn Gas_and Electric Co., 241 NlRB 181 ( 1979l. 
::, .;· f\".l·, 

~·!(>
1 ,. 1 .. '"\• .,... 

·.·•• --.·\,·t.,. .. ·r,, •• t 
.,.r·,' i'G 1q:'7'1 l'tt\: i11~lv-· 

·~.r ;~·:":t 1r 1 .·~· 

See also Mossburg v. Standa_t:_d 011 Compan~. 98 ll.J, Sup. Ct. 393, 237 

ld 508, 67 LRRH 2386 <l967l; Beverly Enterprises v. HlR8, 661 F 2d 

''""'~:·~:~·' ~ Cli Clr. 1981 >. 
<·, 

t;;t.;t~·,r·:. 
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In order to be determined to be a supervisor, an Individual must possess 

more than one of the responsibilities enumerated In §4117.01<F>; and key to 

that supervisory status Is the use of Independent judgment In the exercise 

of authority. In re Greater Cleveland Regional. Tr.~enslt Authority, SERB 

86-015 <4-17-86). 3 OPER Par. 3032; In re Lucas Co~ntj!_Jlecorder' s Office, 

supra. A combination of supervisory and mar~gerlal responsibilities will 

also result In an exclusion of the l~dlv\dual. In re Ohio Historical 

Society, SERB 86-004 <2-12-86), 3 OPER Par. 3009. 

In this case, the Individuals at lswe hold the title of Sergeant. 

Although Sergeants are usually Included In bargaining units, particularly 

when members of a pol Ice department, the Ooard has held that job descrip

tions and job titles are not determinative of supervisory status, but rather 

the actual job duties performed and the authority that the individual or 

classification actually possesses. AFSCMl.,_Q!,llo Council 8 and Lucas County 

Recorder's Office, ~ra. 

There were t,nree p~evlous cases where Sergeants who are not "members of 

a pollee department" have had their supervisory status determined by SERB. 

Lue Ol~.!.lt2.!at~ University. no official citation, Case Nos. 84-VR-07-1652 

and 84-RC-08-1761, 2 OPER ~ 2566 <5-1-85>, the Board held that such 

employees were supervisors, upholding a Hearing Officer's recommendation. 

The facts In that case demonstrated that the employees In Issue routinely 

aHigned subordinate employees' duties and used -;taffing requirements and 

comn10n sense In approving compensatory time and leave. These same factors 

are present In the instant case. 

l.ikewlse. In Ohio Stat_f1__i!n_i_vsr}ill. the alleged supervisors at Issue 

tried to resolve grievances informally and, when that fa\ led, served as the 

first step of the contractual grievance procedure. ln addition, It was 

noted that the Chief and the Deputy Chiefs were alI absent 60-707. of the 

time leaving the employees at issue as the highest ranking officers In 

charge. It was noted that calls to superior officers were made not to seek 

direction but rather to notify of an action already taken. 

•. 

i 

In the Instant case, Sergeants try to first resolve grievances Inform

ally and then serve a~ the first step of the contractual grievance process. 

The Post Commander, who only works 40 hours a week, Is absent from the Post 

about n1. of the time, leaving Sergeants as the highest ranking officer In 

charge. Although one or two Sergeants testified they would call their 

Lieutenant before mar,\ng any significant discretionary decision, most of the 

Sergeants testified that they usually only call the Lieutenant to Inform him 

of their decision after th~ fact, e•cept In certain previously specified 

situations where they are required to get approv,\1 from higher ups, <III. 

10>. It Is the existence of the supervisory authority that Is controlling, 

not merely whether the employee has chosen to eKerrlse this authority. Se!.... 

Horelle v. fede.~~.J~e Li_!!.tL,_!Il_L, 746 F 2d 1347 <Bt~ Clr. 1984>. 

., 

. ' ., ,. 

Finally, In Ql!_lo __ )_tat(!_ University, the employees at Issue attendee) 

regu I ar management meetIng~, recomm~nded commendatIons , conducted 

evaluations wnlch were considered In transferring or promoting an officer, 

and effectively recommended disclpl Inc although they did not determine the ... ,i\' 

arount of discipline. All these facto~s are present In the Instant case. ~~~ 

'fi'lo'·· -.- ' 
I] C•~~t ·l 

:J f-!' :·~~~·~. ·1,~ 
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6ecaus11 a rec01r.menda t I on Is revIewed by h lgher author! ty and an I ode pendent 

Investigation Is made before recommendations are acted upon, does not render 

the recommendation less effective. Eastern Greyhound Lines v. NLRB, 57 LRRM 

2241 <6th Clr. 1964>. The testimony In this case was that once a Serr,eant 

Initiated discipline against an employee, some 1\lnd of discipline was given 

to that employee 98~ of the time. 
ln _re Greater Clevelan~ Regional Tra~-~thqrlty. SERB 86-015, 3 OPER 

~ 3032 <4-17-86), the Board held that Tr~nslt Pollee Sergeants were not 

supervisors. In that case. all Transit Officers Grade 3 <whO are In the 

bar9alnlng unit> served regularly as shift supervisors In addition to the 

Sergeants. ln this Instance, It Is relatively rare that a non-Sergeant 

serves as a shift supervisor. Similarly. the Board specifically found that 

recommPndatlons of Transit Pollee Sergeants for discipline were not 

effective. 
The Board found there was no evidence that Transit Police Sergeants 

adjusted grievances, ~od that the authority of Transit Pollee Set9eants was 

routine and cl~rl•:al In nature arid did not require the use of Independent 

judgment. In tnis Instance, Hlqhway Patrol Ser9eants are Involved both 

formally and Informally In resolving grleval-~·~s: and the record was 

replete with statements about how often the use of Independent judgment and 

discretion are needeo by the Shift $ergeant. <for examplP, see I. 22-24, 

97-98, 107-108, 114, 129-130, 144-lqS, 184, 188-189; 111. 9-IO.l 

In the Crealli_Qml!.n.!L.!l_TA case, the Board noted that Sergeants In 

that I nHance cou I d not promote employees. l n the p.-esent Instance. the 

written team evaluatiOM, which Include the written comments of the 

Sergeants. are specifically and explicitly used In maklnq promotional 

decisions. The Sergeants testified that their Input on the evaluations had· 

a real bearinq on promotional decisions. U. 169-190>. 

· lhe last case 11nerq Sergeants were found to be supervl son WdS In re 

~ahoga County Sheriff. Case No. 86-REP-3-0071. He~rlng Officer Recomm~ 

Oetermlnatlon Issued 12·4--86, affirmed withOut opinion by SERa 1-lS-87. 

·unputlll~hed. In that case It wa~ noted tnat Correction Officer Sergeants 

Mere the hlqhe~t ranking officers In the jail on second and third shifts. 

In both that cue and the lnst~nt case, higher ranking offlcen above a 

Serqeant could u~oally be reached via a paqer <II. I03-104l, yet the record 

In beth 'ases demon~trH~d that it wa~ lmpractlco~l to call a higher ranking 

off-duty officer every time a sltoatlor\ U0$1! requiring that discretion be 

exercised. Certain emerqencles require that lmmi'dlate action be taken and 

thus hlqller ranking officer~ usually are notlfiNJ of decision~ matte and 

actions taken by Sergeants ~fter the fact. 
• .Althouqh once a written grievance Is flied, Serqeant$ must check with 

higher Up$ to a~~ure uniformity of contract Interpretation <1nd 

department policies. 

: ~- ' 
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In the Cuyahoga County Sher!ff case, Sergeants assigned and transferred 
correction officers within the jail, signed off on leave requests, Initiated 
discipline but not the degree, had overall authority and responsibility of 
their shift, added comments to subordinates' evaluations, and responsibly 
directed the workforce using necessary dtscrettrm when the occasional non
routine situation arose. All of these factors exist In the present case. 
ln"addttlon, the Highway Patrol Sergeants can approve and disapprove 
overtime requests. Because Highway Patrol Sergeants also supervise 
clericals, maintenance staff, dispatchers and weight scale operators on 
their shift <1. 106-108), the supervisor-to-employee ratio Is about 4 to 
1.'· Hithout Sergeants as supervisors, that ratio jumps to about 20 to I 
at the Post level and leaves each Post without a supervisor 76t of the time. 

Authority In a paramilitary organization Increases as rank Increases. 
At what point In the hierarchical pyramid that authority becomes sufficient 
to satisfy the supervisory criteria of Section 4117.01<F> Is a question of 
fact In each case. Each paramilitary authority may be organized differently 
and responsibilities .vary. The conclusion reached In this case will thus 
not be controlling on other cases, where a Sergeant may have less authority 
and responsibility. My recommendations are thus limited to the facts of 
this particular ca1e. 

Regarding the claim that Highway Patrol Sergeants are managerial 
employees. I conclude that the employer fat led to carry Its burden of 
persuasion on this point. firH line supervisors are rarely maMqertal 
level employees, and this case is no exception. Highway Patrol Sergeants do 
not formulate policy, nor do they have a major role In personnel 
administration. They are not Involved in collective bargaining wtth -one 
exception regarding one Sergeant that was noted In the record. The fact 
that two or three Sergeants out of 253 serve on various employer committees 
doe~ not render the classification managerial. Ll~-ewtse, merely carrying 
out orden In the Implementation of pol icy does not make these Sergeants the 
kind .of management level employee the legisl~ture had In mind when It 
created this exclusion from collective bargaining rights 

B. t•JHFIOENTIAL ISSU£. 

The parties stipulated that one Sergeant wH a confidential employee, 
but another h still in disp•Jte. R.c. s~ctlon 4117.0l<Jl pro~ldes that: 

"Confidential employee• m~ans any employee who works In 
'the personnel offices of a public employer and deals 
with Information to be used by the public empl0yer In 
collective bargaining: or ·any empl.lyee who works In a 
close continuing relatiOMhlp with pub I tc officers or 
representatives directly participating In collective 

· bar9atntng on.b~half of the employer, 

~~-:·.~ ..!,;' - :·· T •. ", 

. ' 

~·. ' ~ .. 
,_,, ... .:.:. ,':'. 

'··'This Is about the Hme ratio as the Ohlo_2!!te_UnJ.V.~!.~.!i' case . 
.. 
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Finding~ of Facts, ContlnEed 

20. Sergeant Ernest Howard works olt General Headquarters In the Fl seal 
Management Section. This sectlc•n prepares the budget and payroll of the 
agency, and does cost studies f,or 11rlevance settlements and collective 
barga 1 nl ng proposa Is. The Section Commander 1 s a Capt a 1 n. Sergeant 
Hownrd Is the Assistant Coor.nander. State Exhibit Number Nine Is an 
accurate reflection of Howard's j.'b duties. <ll. 5-6>. 

21. Thirteen people work beneath Sergeant Howard, Including the fiscal 
Officer, which was previously exempted from AFSC~1£'s Hate bargaining 
unit. Howard Interviews all th11 temporary employees and effectlwdy 
rec()lllllended that four sur.h employ!•es be hired. Howard directs the work 
of his subordlnat~s and Is the final signature for leave requests In his 
section. The Fiscal Officer sL•J;ervlses the budget and auditing 
employees, while Howard supervises both the payroll employees as well as 
the budget and auditing employees. Ill. 6-16; State Exh. 81. 

ZZ. Employees in the Fiscal Hanagem•nt Section are jointly evaluated by the 
Fiscal Officer and Sergeant Howard, and then the evaluations are 
reviewed by the Captain. The Captain has the final say on evaluations. 
The Fiscal Officer Is evaluated by Howard Individually. Howard jointly 
Interviewed with the Captain to hire two Accountant l's. (II. 17-22l. 

Ana lys I s.-~~.!L 0 I s CJl s •; I on_, Con t.:ll 

The Bo11rd has previously 1ndlcdted that It will construe the 
confl~ential designation criteria of R.::. Section 4117.0I<JI narrowly, and 
will apply the anti-dilution principle of !E. re City of Lovelanq, SERB. 
8~-010 <3-28-851 to situations where the employer seeks ~lOre confidential 
designated employees than Is reasonably needed for collective bargaining. 
!.!LJ:..~~rsltL-.Q!... .. ~ns_lnna!l, SERB 86-023 (6-5-861. In the present 
Instance, Sergeant Howard does not worK In the personnel offices of a public 
employer unless that phrase Is construed broadly. Thus. the first 
definition ~f a confld~ntlal does not apply to him. 

He arguably might fit under the second definition of confidential If the 
Section C()lllllander directly participates In collective bdrgalnlng ... The 
record ·Is silent on that point.' In tt1e fiscal Hanaqement Section,.·, the 
Employer already hH the· fiscal Officer as an exempt employee to co~t out 
collective barga\nln9 proposals. The Employer has the burden to establIsh 
why 1t need~ a second confldentlal-deslgnHed employee to perform thh same 
function. In my opinion. the Employer has not met that burden. 

------·-- ·--
• Hhere the Chief of Pollee was excluded from neqotiHions to set wage~ 

and conditions of employment for pollee officers, his personal secretary 
ts·not a contldentlal employee pursuant to H.C. Section 4117.01(J) •. In 
f'L!J..t:L.of_t,_oveland, SERB 8~-010 0-28-85>. ,,, "' •',." '· .... ,;-:; 
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Nevertheless, I recommend that Sergeant Howard be excluded from the 
bargaining unit as a supervisor within the meaning of R.C. Section 
4117.0l<F>. tie responsibly directs 13 employees directly or Indirectly, 
jointly evaluates most of these employees and solely evaluates the Fiscal 
Officer, and has Interviewed and successfully recommended the hiring of a 
number of employees In the section. As such, he quallfl!!s for designation 
as a supervisor. Th11re Is no evidence tending to establish that Howard Is a 
management level employee under R.C. Section 4117.01CK). 

C. APPROPRIATENESS Of BARGAINING UNIT. 

If th~ Board concun In my recommendation to designate all the Highway 
Patrol Serg~dnts as supervisors, then the unit appropriateness Issue Is 
moot. However, In the Interest of saving time, I will address this Issue In 
case the Board disagrees with my other recommendations. Of course, the 
Employer could choose to engage voluntarily In bargaining with a unit of 
supervisors. R.C. Section 4117.06(0J(J) provides: 

<OJ In addition, in determining the appropriate unit, 
the Boud sha II not: 

.. Ill ,., • 

<3) Include 1n~mbers of a pollee or fire department or 
members of the state highway patrol In a unit with other 
classifications of public employees of the department. 

OCB, as the Employer. and the FOP prefer that State Highway Patrol 
Sergeants be placed In a separate bargaining unit from the Patrol Officers. 
I concur. Although the unit of about 250 employees would be the smallest 
unit of state employees by far, the concurrence of the parties on this Issue 
as well as the usual separation of Sergeants from rank and file employees In 
other pollee department bargaining units state-wide mi lltates In favor of a 
separate bargaining unit In this Instance. 

VI . (:_QIICLUS I ON~_QF LMI 

I. The State of Ohio, Office of Collective Bargaining, Is a "public 
employer" within the me,;nin9 of O.R.C. §4117.0I<OJ. 

Z. The Fraternal Order of Pollee, Ohio Labor Council. Inc., Is an "employee 
organization" within the maanlng of O.R.C. §4117.01<0>. 

3. Sergeant Rlchurl Corbin Is. a "confidential en1ployee" within the meaning 
of O.R.C. §4111.01<JJ, but S~rqeant Ernest Hc~ard Is not. 

4. All of the Highway Patrol Sergeants are ''supervisors" within the meaning 
of O.R.C. §4117.01<fl. 

5. Hone of the If I qhw~y Pa i ro I Serqean t s are "management I eve I employee~" 
within the meaning of O.R.C. §4117.0I<KI. 

-----··--·· .. ···· 
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6. A ·bargaining unit consisting of all Highway Patrol Serge~nts and 
excluding all conftdent'al and all other employees Is an appropriate 
unit for collective bargaining. 

VII. RECOHMEtlDATIQ.f!~ 

Based upon the foregoing, It Is recommended: 

I. The Board aoopt the Stipulations of Fact, Findings of f~ct, and 
Concluslo~s of Law set forth above. 

2. Tl.~ Board dismiss the petition In Case tlo. 87-REP-04-0124. 

ISSUED and SUBMITTED to tl)e State Employment Relations Board In accord

ance with Ohio Administrative Code Rule 4117-1 IS and SERVED on all parties 

by certified mall, return receipt requested, this 17th day of January, 1989. 

~~---
Chief Hearing Officer 

HRii: fei\ 

4294x 
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