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STAT£ OF OHIO SIBBIWIHWM 6 9- 0 l 4 . 
STATE EMPLOYMENT RELATIONS BOARD 

In the Matter of 

State Employmlnt Relations Board, 

Complainant, 

v. 

Plckaway County Department of Human Services, 

Re~pondent. 

CAS£ NUMBER: 86-ULP-10-0371 

ORDER 
<Opinion-attached.> 

18'f 

Before Chairman Sheehan, Vice Chairman Davis, and Board Member Latan~; 
March 16, 1989. 

On October 6, 1986, Wendy Lust <Charging Party> fl led an unfair labor 
practice charge against the Plckaway County Department or Human Services 
<Respondent>. Pursuant to Ohio Revised Code <O.R.C.> §4117.12, the Board 
conducted an Investigation and found probable cause to believe that an 
unfair labor practice had been committed. Subsequently, J complaint was 
Issued alleging that the Respondent had violated O.R.C. §4117.11<A)(l) and 
(AJ(J) by denying Ms. Lust union representation In a meeting to discuss 
abolishment of her position, by abolishing the part-time Income Maintenance 
Horker 3 position, and by laying off the employee occupying that position. 
The complaint then was amended to allege a violation of O.R.C. 
§4 II 7 . I l< A)( 5) . 

The case was heard by a Board hearing office:·. The Board has reviewed 
the record. the hearing officer's proposed order. "'ceptions and responses. 
fer the reasons stated In the attached ooinlon, ln~nrporatcd by r~ference, 
the Board adopts the. hearing officer's Stipulations. amends Conclusion of 
Law No. 3 t<.• read: "B~sed on the particular facts herein, the Respondent 
did not violate O.R.C. §4117.1J(A)(l> by Its actions denying representation 
b•Jt 11d vloiHe O.R.C. §4117.li<AHI> by abolishing a pa•·t-tlmc Income 
t~alntenance llorker 3 posltlor and lay1ng off the employee. occupying that 
position." and adopts the Conclusions of Law as amended and the 
Recommendations. 

The Respondent is ordered to: 

A. Cease and desist from: 

I. Interfering with, restraining, or coerc1ng employees in the 
exe,·clse of the rtghts guaranteed In Chapter 4117 of the 
Revised Code 11ith regard to ,,oollshment of the position of 
part-time Income Maintenance worker 3. 
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B. Take the following Affirmative Action: 

1. Post for sl~ty <60> days In all Plckaway County tluman 

Services buildings where the Respondent's employees work., 

the Notice to Employees furnished by SERB stating that the 

Plckaway County Human Service~ 
Department shall cease and 

desist from the actions set forth In paragraph A and shall 

tate the affirmative action set forth In paragraph B. 

2. lmmeo'at~
ly reinstate the part-time Income Halntenance 

Worker 3 position and recall Hendy Lust to this position 

and make her whole for all benefits l<hlch woula have 

accrued to her had <.he been continuously employed since 

September 28, 1986 to the effective date of relnstatemP.nt. 

3. llotlfy the Board In wrltin9 within twenty C20l calendar 

days from the date the Order becomes final of the steps 

that have been taken to comply therewith. 

lt Is so ordered. 

SHEEHAII, Chairman; DAVIS, VIce Chairman; and LATANE, Board Member. 

con,or. 

! certify thet this document was filed and a copy served upon each party 

on this _j_~!"' day of )~~ 
. 1989. 

_ fL~Ln' .. et._/./ ~·-
C!IIH~~f"~t~SK

 I ~K 

2086b:jlb 
j 
j 
j 
j 
j 
j 
j 
J 

j 
j 
j 
j 
j 
j 

j 

j 
j 
j 

j 

j 
j 

j 
j 

j 
j 
j 

j 
j 
j 

j 
j 

j 
j 

I 

j 



8, 

l. 



STAtE OF OHIO 

STATE EMPLOYMENT RELATIONS BOARD 

In the Matter of 

State Employment Relations Board, 

Complainant, 

and 

Communications Harkers of America, 

Intervenor, 

v. 

Pickaway County Department of Human Services, 

Respondent. 

CAS£ IIU116Eil: 86-ULP-10-0371 

Davis, VIce Chairman: 

I. £~ct.s .. ~nd_li_S_u~s 

Several issues were addressed by the hearing officer In her report. The 

recommendation! on all but one of these Issues are adopt?d. For the reasons 

that folio~. the Board reverses the he~rlng officer on the question of 

whether the Plcl'.away County Department of Human Services <"Respondent" or 

"Employer") violated Ohio Revised Code <"O.R.C."i §4117.1l<AJ(l) by denying 

an employee the opportunity to have union r~presentatl
on at a meeting the 

employee had requested to <Jiscuss h~r Impending job abolishment. In 

T rotwQ2_~-Hact~~oi! .
.. £!..!L .. ?.fh20J._Q_I_ s t.r:_\JL.Qo~.r.l!. 5-!f. Ed.~.c.a.t i 00. SERB 89-012 < Muy 

19, 1989), this Boaro enunciated principles assoc':ated with the Individual 

emplovee's rignt to union representation. The instunt case, however, poses 

a queHion not raised In Trot~ood-l~ad
lson: wnetne. an employee Is entitled 

to union representation u'iilfe_r ___ o:li".c:·-§411? .OJ(r\)( 3) ·ohen there Is no 

exclusive representative for the relevant unit. 

The facts In trds action were developed by stlpulat\or•. The reader Is 

directed to the heulnq officer·~ report for a full compilation 0f those 

st!pul~tlon1.
 whlell are incorpora ~d nere!n by reference. For purpose\ of 

this opinion, the following Is d capsulizatlon of th1 key facts. 

Pursuant to O.R.C. §4117.07, on August 20, 1986, Board agents conducted 

.d representation election for the relevant unit of Re~pondent's 
employees. 

Choices on the ballot wHe; "Communications Workers of An1erlca' ana "No 
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Hh-cn the employees have not elected to pursue their empl-:Jyment 
relationship through representation, application of the "right to 
repre~er.tation" would be an affront to this foundational principle of the 
Act: the employees are free to choose. by a majority vote. whether they 
will or 11\ll not have rerresentatlon. When no exclusive representative has 
been selected--because the employees voted to reject representation, because 
they never have pursued the option. or because, as here. their choice has 
not yet been a~certained--t~e Insistence by one employee upon union 
representation would be inconsistent with the state of the employer-emoloyee 
relationship. Until a union is certified as an exclusive representative. 
the workplace Is one devoid of union representation. In sucn a situation, 
this Board cannot Impose a representational relationshiP nor 
representatior.al responsiblli~ies upon the employees, the ~mployec. or a 
union. 

In addition to being Inconsistent with the rights and restrictions of 
O.R.C. Chapter 4117, a right to r·epresentation by employee organizations 
that have no official stotus in r·elatlon to the •norkforce would esu.ollsh a 
precedent that >tculd invite a variety of confusing ond potentially 
disruptive situations. Carried to the extteme. as Respondent acgu~s in Its 
exceptions, an emplo·;er could oe required to interact with a different. union 
for each Individual empl'>yee. Respondent's Exceptions. page 7, filed 
February 7, 1989. The statutor; goals of orderly dilpute r·esolutlon and 
equitable collectiva conditions •ould be lost In a quagmire of or·inte, 
Individualized concerns.' 

11oreover, one must question the efficacy of ··epresentation by 
non-exclusive unions. In rr'OJwOO<!::I·I~dl.lQ.n, ~.~P.r.~. we cited the benefits to 
be derived from union representation of the individual emoloyee. Among them 
were: enhanced employer-employee communication: d bette•· informeu, more 
effectlue exclusive representotive: and an increaseo sense of workplace 
fair·ness among tmployees. Achievement of these prCJduct 1ve results. howevH, 
can occu: only when t•o fdctors ar·e present: \ l l the union has a commitment 
and obligation to the entire unit, an~ <Zl the union ana tne employer 
conduct twsinesj as equals fleitnel" factor is pl'eseot ..,t,en an employee 
organization I~ not the a-~lusive r~p··e~entat~ve. 

3 !_e!rn.i_nylogy of (J._R_,C §411J .. 03<AHJ1 

As Cc·mplainant notes, tr.e Ltual >~Oidrng of O.R.(. §<1117 Jj(A)(31 
establishes rhe rlgnt lo representdtion "by an employee 01·gani~at ion' rotner 

'Further, an t:mployer ea1ily could be forced into this Catch-22: by 
not permitting indi·1idual representation by whatever non .. e•clusiue union an 
employee might ch~ose. the employer would viol~t.e O.R.C. §411'1.11<,\)(ll; 
yet, by attempting to comply ~<lth O.R.C. 4117.03\A)()l ,1nd oermitting 
rcprc>cntation oy ,, non .. e•clusive union, the employer may risk ·!iolatlng 
O.R.C. §4117.11<~1(11 and<.<>. See City of Alliance, SERB 88-017 Wctooer 
21 , 1 na > . - · ·· ·- · --··· · 
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than "by an CKcluslve representat\•1e." However, given the foregoing 

HHutory and policy considerations, we cannot consider the General 

Assembly's choice of term1nology to be dispositive In this Instance. The 

terms "employee organization" and "e;cluslve representative" appear 

throughout O.R.C. Chapte1· 4117. Vlherever the term "exc!uslve 

representative" Is used. It •s clear that the Legi;I.Jture Intended the te•t 

to apply only to un!ons thH have been certified or r~cognlzed as the 

exclusive bdrg~\ .. inq representative for the employees In thv relevant unit. 

?f~. g.c9:• O.R.C. §§4117.08<Ai. 4li7.1HAH5), and 4117.14(Ai and lB). 

The reverse, however, il not true. Often th~ term "employee 

organization" is used In a context for whiCh the reference could apply only 

to an exclusive rep,·esentatlve. For example, in O.A.C. §4117.04(AJ, both 

terms appear in the same sentence pertalninq to the contr,'Ct bar--a 

statutory reltrlction that can hdve effect only where there !s a collectlva 

bargaining agreement with an exclusive representdtlve. O.R.C. §4117.09(0 

uses the ·.<ords "employee orginlzatlon" with regard tJ fair share fees paid 

pursuant to contractual provisions that arise only between e•cluslve 

representJtives ano employers. All provisions of fJ.R C. §4117.14 deal with 

collective bargaining negotiations and thus could pertain only to e•clus!ve 

representalives. Yet, while thiS section begin'. with precise terminology, 

the precision begins to slip in the midd'e of the section: O.R.C. 

§4117.14(()15), 16J. and <DH2J refer to "emp·oyee orqaniutlon'' when, of 

course. these pdragrapns would not apply were an employee organllatton not 

the extlusive representative. This Interchangeable use of the two terms 

appears throughout 0 R.C. Chapter 4117 ano !llust,·ates that. In certain 

contexts. the term ··employee organization" may--In f~ct. must--tJe construed 

as meaning "e•clusive representative." 

c. ~on.c l_uJ.Iqn 

I. TMe l1sue of Aeprescnt•tlon 

For the foregoing reasons. we ll•Jid that the employee in question ~as not 

entitlea to union r~oresentation
 6ec<1u~e there wa\ no rapresentd!ionol 

right punuant to O.R.C. §4117.0: 1 A)(3J, t11e employer diu not ·lioiate O.R.C. 

§4ll7.1HAHil •tncn it Ovnieo t"e emplt;)'H the opportunlt'l to h~·'c ,, CI-IA 

representative pre1ent at tna reque1ted meeting. 

As noted at lhf outset Qf this ooin•on. t11e ncarinq off1cer aadresseo 

several otner Issues, includ'nq oll<qdtions of aiscriminatcn·y oltiOP. 

ref•Jsal to bargain. and altefdtior• cf tile tt«t~.s quo pentling ,esolution of 

the representation l;,ue. 'ln a;~cn cf tlwse rema•ninq issue\, tM BoMd 

odopts the hearing officer·~ recommennation\, ana find> that the Respondent 

did not Oi>critlllnatc ir; violation of O.P C ~·1117.11\AJ<3
i; olil not ,·efuse 

to bugain in vioiH\,,n of O.R C. §4117.1l1A)(51: but did vloldte O.R.C. 

§4117.1l<AI(\) by obollshing til~ po1ition of part·tlme :ncome l~uintenance 
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1;orker 3 t~nd laying <?ff the Incumbent employee when the question of 
representation was pending.' 

Sheehar •• Chairman, and LatanrL Board t~ember, concur. 

'In Its f.•ceptlons, Respondent co••ter.ds thdt tile hedl'ing officer erred 
In recommending thdl "a public emr,loyer has a duty to bargain with a 
non-·certlfled representative." Respocdent's E<ceptlons, filed february 7, 
1989, page IS. flnile the Board believe\ that the hearing officer's 
recommendation on this i~sue Is clear ,\n~ that we need 'lot develop the Issue 
further, we take tllis opportunity to rc;pond t? the Respondent's 
characterlzatlc-n of tt·e recommer.datlon. The Oodrd does not hold, nor do we 
construe the hearing officer's recommenda~ion a~ suggesting, tt1at the 
Responde1! hod a out/ :o odrgain with a ~nlon Ul<lt n,HJ not oeen c~rtlfled as 
the exclusive represer•tdtive. Rather, ·•e hold thoJt tt1e flesponoent 'liOiated 
the law when, >~ith~ut rationo~le or explanation, It disrupted the stat.~_s q~() 
at d time •llen the outcome of the representation election wo11 In q••eltlon. 
This Is reflected by the conclu>ion thH the Respondent vloloteo O.Q.C. 
§4117.111AIIII but not O.A.C. §4117. IIIA>I51. 

0446B:JfD/jlb:6/15/89:f 
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