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(Opinton attached.)

Before Chairman Sheehan, Vice Chalrman Davis, and Board Member Latané;
March 16, 1989,

On October 6, 1986, Wendy Lust (Charging Party) filed an unfair labor
practtce charge against the Pickaway County Department oF Human Services
(Respondent). Pursuant to Ohio Revised Code (0.R.C.) §4117.12, the Board
conducted an investigation and found probable cause to beileve that an
unfalr labor practice had been committed. Subsequently, a complaint was
Issued alleging that the Respondent had violated O.R.C. §4117.11¢AX(1) and
(A)(3) by denying Ms. Lust union representation In a meeting to discuss
abolishment of her position, by abolishing the part-time Income Maintenance
Horker 3 position, and by laying off the employee occupying that position.
The complaint then was amended to allege a violation of 0.R.C.
§AYIT.11(RI(H),

The case was heard by a Board hearing officer. The Board has reviewed
the record, the hearing officer's proposed order, vcxceptions and responses.
Fer the reasons stated in the attached oninion, incorporated by reference,
the Board adopts the hearing officer's Stipulations, amends Conclusion of
Law No. 3 to read: “Based on the particular facts herein, the Respondent
did not violate O.R.C. §4117.11¢A)I{1) by its actlons denying representation
but 41d violate O.R.C. §4117.11¢A)()} by abolishing a part-time [ncome
Maintenance Aorker 3 position and laying off the employee occupying that
position," and adopts the Conclusions of Law as amended and the
Reconmendations.

The Respondent is ordered to:
A. Cease and desist from;
1. Interfering with, restratning, or coercing employees in the
exercise of the rights guaranteed tn Chapter 4117 of the

Revised Code with regard to abolishment of the position of
part-time Income Maintenance HWorker 3.
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pavis, Vice Chalrman:
{. facts and Issues

geveral issues were addressed by the hearing officer in her report. The
recommendat\ons on all but one of these jssues are adoptad. For the reasons
that follow, the Board reverses the hearing officer on the question of
whether the Pickaway County Department of Human services (“Respondenﬂ‘ or
ngmployer"? violated Onto Revised Code ("0.R.C." §4\17.\1(A)(\) py denying
an employee the opportuntty to have uynion renresentat%on at a meeting the
employee had requested to discuss her impending job aboiishiment. in
Trotwood-Madison CLt _jspgo.l..m;L:,\_c..;.__@cngszf_. cgucation. SERB 89-01Z (May
79, 1989), this Board enunciated principles associated with the indtvidual
emplovyee's right to ynion representat!on. The instant case. however, poses
a question not raised ' [ggggggg:ﬂggisont whethe. an amployee 1S entitled

tc union representation under O.R.Cf"§41\7.03(A)t3) unen there 1s 0O
pxuclusive representat\ve for the relevant und .

The facts in tnis action were develope? DY stipulation. The reader 1S
girected to the hearing officer's report for 3 full compilation of those
syiputations, which are incorpora &d herein DYy reference. For purposes of
this opinion, the following is @ capsulization of the key facts.

pyrsuvant to 0.%.C. §4117.07, on August 20, 1986, Board agents conducted
.8 representat\on election for the relevant unit of Respondent's employees.
Choices OD the ballot were. ncommunications norkers of america” and "NO
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Wh=re the employees have not elected to pursue thelr empioyment
relationship through representation, application of the ‘“right to
reprecentation” would be an affront to this foundational principle of the
Act: the employees are free to choose, by a majority vote, whether they
will or will not have representation. HWhen no exclusive representative nas
been selected--because the employees voted to reject representatton, because
they never have pursued the option, or because, as here, their choice has
not yet been ascertained--the insistence by one employee upon union
representation would be inconsistent with the state of the gmpioyer-employee
relationship. Until a unfon is certified as an exclusive representative.
the workplace is one devoid of union representation. [n sucnh a situation,
this Boarg cannot impose a representational relationship nor
representationa! responsibilities upon the employees, the employer. or a
union,

2. Policy Considerations

In addition to being inconsistent with the rights and restrictions of
0.R.C. Chapter 4117, a right to representaticn by empioyee organizations
that have no offtcial status in relation 1o the workforce would estaolish a
precedent that weuld invite a wvariety of confusing and potentially
disruptive situations. Carried to the extreme, as Respondent argues in its
exceptions, an emplover could oe required to interact with a gifferent union
for each individua: emplnoyee. Respondent's Exceptions, page 7, filed
February 7, 1989, The statutory goals of orderly dispute resolution and
equitable collectiva conditions would be lost in a quagmire of private,
individualized concerns.’

Moreover, one must question the efficacy of representation Dby
non-exclusive unions. In Trotwood-Madison, sypra, we cited the benefits to
be derived from union representation of the individual employee. Among them
were: enhanced employer-employee communication; 4 Detter informed, more
effective exclusive representative; and an increased sense of workplace
fairness among employees. Achievement of these productive results, however,
can pccur only when two factors are present: (i) the uynion nas a commitment
and obligaticn to the entire unit, and () the wunion ang tne employer
conduct husiness as equals teitner factor {5 present shen an employee
organization i< nopt the e«glusive representative.

3. Terminciogy of O.R.C. §4117.03(A)3

As Complainant notes, tre astual wording of OG.R.C. §d4H17 230AMD
establishes the rignt to representation "by an employee organization’ ratner

‘further, an employer easily could be forced into this Caten-22: oy
not permitting individual reoresentation by whatever non-esclusive union an
employee might choose, the employer would vioiete O.R.C. GAVI2. 10 ¢A(1),
yet, by attempting to comply with O.R.C. 4117.03(AX3) and permitting
representation by a non-exclusive union, the employer may risk violating
?iR.$68§4117.15(A)(1) and (2). See City of Alliance, SERE 88-017 (Octover
21, 8).
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than "by an exclusive representative.” HoWever, given the foregoing
statutory and policy cons\derat\ons. we cannot constder the General
Assembly's chotce of terminology to be gispositive in this jnstance. The
terms “employed orqanization" and npyclusive representative" appear
throughout 0./.C. Chapter 4117, Hherever the term vexclusive
representative“ is used. 1t 15 clear that the Legislature intended the tent
to apply only to unions that have been certified oOF recognized a5 the
exclusive parg2ining representative for the employees in the relevant unit.
See, €.9:: 0.R.C. §§A1VT.08LAY. a117.11(AY(5), and i117.14(A) and (B)

The reverse, however, S not true. Often the term "employee
orqanizatton" i used in @ context for which the reference could apply only
to an exclusive representattve. for exampie, in 0.R.C. 54117.00(A). hoth
terms appear in the same sentence pertaininq to the contract bar--3
statutory restriction that can have effect only where there Y5 3 collective
pargaining agreement with an exclusive representative. 0.R.C. §4117.09(c>
uses the qords “employee orqan\zation“ with regard 12 fair shave fees paid
pursuant 1O contractual provisions that arise only between geclusive
representatives ano employers. All provisions of 0.R.C. §a117.14 deal with
collective pargaining negotiations and thus coutd pertain only to prclusive
representatﬁves. Yet, while thig section begint with precise terminclogy.
the precision pegins tO s1ip in the migd'e of the section’ C.
§dll7.\d(£)(5), (), and 02y refer 10 "emp Oyee orqanization“ when, of
course, tnese paragraphs would not apply were an employee orqanization pot
the exclusive representative_ This interchanqeab\e yse of the two terms
appaars throughout 0.R.C. Chapter 4117 and fllustrates that, in certain
contexts, the term 'employee organization" may--in fFact, must--be construed
as meaning vaxclusive representative.“

¢. Conglysion
3. The lcsue of Representation

for the foregoing reasons. we nld that the employee in question was not
entitled 'O ynion representation gecaute there was no representational
right pursuant o 0.r.C. fgdl\?.OT'M(}). the employer 0id not vioiate 0.R.C.
§4l\7.11(A)f1) ghen it genieg the employee the oppor tunily to have & CHA

representative present at the requested meeting.
5. The Remaining Ailenaticre

pg noted at the outset of tnis ocinton, the nearing of ficer agdressed
ceveral ouher igsues, including allegations of giscriminatory actior,
refusatl to pargaln, and aiteration of tne status quo pending cesotution of
the representation jeque. On each cf these Femaining 1S5UES, the Board
adopts the hearing of ficer cacommengations. and fings that the Respondent
gia not giscriminate ir yiglation of O.R.C. 54\17.11(A>(3); gid not refuse
to bargain 110 yiotatiun of gRC. &ariT. VA (Y but d\g violate 0.R.C.

561\7.\\(A)(\) by abolishing the position of part-time ‘ncome Maintenance
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Worker 3 and laying off the incumbent employee when the question of
representation was pending.’

Sheehat,, Chairman, and Latané, Board Member, concur.

*In its Exceptions, Respondent conterds that the hearing officer erred
in recommending that "a public employer has a duty to bargain with a
non-certified representative." Respordent's C«ceptions, filed Ffebruary 7,
1989, page 15. White the Board believes that the hearing officer's
reccmmendation on this icsue §s clear and that #e need nct develop the Issue
further, we take this opportunity to respond to  the Respondent's
characterization of tre recommenrdation. The Board does not hold, nor do we
construe the hearing officer's recommendation at suggesting, that the
Respondent had a duty o vargain with a union tnat had not veen certiflied as
the exclusive representative. Rather, we nold that the Respondent violated
the law when, withuut rationale or explanation, it disrupted the status quo
at a time when the outcome of the representation election was in question,
This s reflected by the conclusion that the Respondent violates 0.R.C.
4117 11(A) 1) but not O.R.C. §al17.11{A(S).
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